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 1 
I. INTRODUCTION 2 

 Kootenai Electric Cooperative, Inc. (“Kootenai”) hereby moves the Public Utility 3 

Commission of Oregon (the “OPUC”), pursuant to Oregon Administrative Rule 860-001-0420 4 

and Oregon Rule of Civil Procedure 47, to grant Kootenai summary judgment on the sole claim 5 

in the Complaint.  Pursuant to the Public Utility Regulatory Policies Act of 1978 (“PURPA”) 6 

Kootenai’s Fighting Creek Landfill Gas to Energy qualifying facility (“QF”) is entitled to the 7 

OPUC Schedule 85 power purchase agreement (“PPA”) or another legally enforceable obligation 8 

consistent with the Schedule 85 terms and rates in effect at the time Kootenai obligated itself.   9 

 Kootenai’s QF is located in Northern Idaho and will use the transmission system of 10 

Avista Corporation (“Avista”) to deliver electrical output to a point where Idaho Power’s and 11 

Avista’s systems are interconnected near Imnaha, Oregon.  That is the point of delivery between 12 

the two utilities on the 108-mile-long transmission line from Avista’s Lolo Substation in Idaho, 13 

to Idaho Power’s Oxbow Substation in Oregon.  Idaho Power’s sole defense thus far raised 14 

before the OPUC is that the point of delivery for this transaction is at Avista’s Lolo Substation in 15 

the State of Idaho, and therefore the OPUC rules and rates do not apply.  This argument is 16 

misleading, at best.  The governing Interconnection Agreement between Idaho Power and Avista 17 

expressly states the point of delivery is the point in change in ownership of the line.  The 18 
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utilities’ regulatory filings and Idaho Power’s own admissions establish that the point at Imnaha, 1 

Oregon is the point that not only delineates the change in ownership of the transmission line, but 2 

also delineates the change in allocation of line losses, the change in the utility responsible for 3 

interconnection agreements with QFs, and the change in the utility responsible for operation and 4 

maintenance of the line.  Further, under Avista’s Open Access Transmission Tariff (“OATT”), 5 

Kootenai must pay transmission rates and line losses that include embedded within them the cost 6 

of using Avista’s transmission facilities up to Imnaha, Oregon.   7 

 The Federal Energy Regulatory Commission’s (“FERC”) regulations implementing 8 

PURPA require state utility commissions to compel a utility to purchase QF output wheeled over 9 

a third party utility’s transmission system as if the QF were directly interconnected to the 10 

purchasing utility.  18 C.F.R. § 292.303(d).  The OPUC’s rules implementing PURPA therefore 11 

apply just as if Kootenai’s QF were directly interconnecting to Idaho Power at Imnaha, Oregon.  12 

To deny Kootenai’s proposed transaction would violate the Dormant Commerce Clause of the 13 

United States Constitution by excluding an out-of-state QF from participating in the distinct 14 

PURPA and renewable energy credit (“REC”) markets created by the State of Oregon.  Kootenai 15 

respectfully requests that the OPUC require Idaho Power to purchase Kootenai’s QF output 16 

pursuant to the terms and rates in the standard OPUC Schedule 85 PPA executed by Kootenai. 17 

II. FACTUAL BACKGROUND 18 

A. Background Regarding the Lolo-Oxbow Line Over Which Kootenai Will Deliver to 19 
Idaho Power’s Electrical System at Imnaha, Oregon 20 

 21 
 The critical facts in this case regard the point of delivery from Avista’s electrical system 22 

to Idaho Power’s electrical system.  See Amended Answer at ¶ 2.  The two utilities’ sole 23 

interconnection dates to a 1958 Interconnection Agreement, which is still in effect in relevant 24 

parts and on file with FERC. 25 
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 In 1958, Idaho Power, Washington Water Power Company (now Avista), and Pacific 1 

Power and Light Company (now PacifiCorp) entered into an Interconnection Agreement.  See 2 

Affidavit of Peter J. Richardson (“Richardson Affidavit”) at Exhibit 1 at pp. 14-75 (containing 3 

the 1958 Interconnection Agreement and all subsequent amendments thereto).  The utilities 4 

agreed to construct transmission facilities to allow for deliveries between each other.  See id. at 5 

pp. 27-28.  Idaho Power agreed to construct a 230 kilovolt (“kv”) line from its Browlee and 6 

Oxbow substations in Oregon to a point located on the bank of the Snake River at a location 7 

known as Divide Creek in Idaho, and Avista agreed to construct a 230 kv line from Divide Creek 8 

to its Lolo Substation near Lewiston, Idaho.  Id.   9 

 The 1958 Interconnection Agreement states: “The Points of Delivery for energy supplied 10 

between the parties hereto, unless otherwise specified, shall be at the place and in the 11 

interconnecting circuit between the parties where ownership and control of the facilities 12 

changes.”  Id. at p. 28 (emphasis added).  The 1958 Interconnection Agreement’s provision 13 

regarding metering requires “making adjustments for line losses.”  Id.  The 1958 Interconnection 14 

Agreement also requires each utility to indemnify the others for occurrences on its side of the 15 

Points of Delivery.  Id. at p. 30. 16 

 In 1958, Idaho Power and Avista also executed a Transmission Line Agreement 17 

regarding the 20.23 mile section of the Lolo-Oxbow line which spanned from Divide Creek, at 18 

the Idaho-Oregon State border, to a location defined as Idaho Power’s engineer station at 19 

Imnaha, Oregon.  See id. at pp. 63-65.  Avista agreed to pay Idaho Power to construct, operate, 20 

and maintain this section of the line, and Idaho Power agreed to transfer all power scheduled by 21 

Avista over the section.  Id.  With the advent of FERC-mandated open access to transmission, 22 

the utilities construed the 1958 Interconnection Agreement and Line Agreement in a manner 23 



PAGE 4 – MOTION OF SUMMARY JUDGMENT 
 

such that “capacity over the [Divide Creek to Imnaha section of the] line is posted on Avista’s 1 

[Open Access Same Time Information System (“OASIS”)] as available transmission capacity on 2 

the Avista transmission system.” Complaint at Exhibit 102 at pp. 12, 14.  The 1958 Line 3 

Agreement also gave Avista the option to purchase the line from Divide Creek to Imnaha.  4 

Richardson Affidavit at Exhibit 1 at pp. 64-65.  Avista exercised its option to purchase that 5 

section in 2000.  Complaint at Exhibit 102 at pp. 4-5, 8, 30-31.  The utilities represented to 6 

FERC that, “After the transfer of the facilities, the line will continue to be used in the same way, 7 

and Avista will continue to post the available transmission capacity on its OASIS.”  Id. at 12, 14.  8 

FERC approved the sale.  Id. at pp. 38-39.  Idaho Power even admits in its Answer in this case 9 

“that transmission capacity over the Divide Creek to Imnaha portion of the 230 kV Lolo-Oxbow 10 

Line is posted on Avista’s OASIS site.”  Amended Answer at ¶ 40.   11 

 In 2003, Idaho Power filed an amended version of the 1958 Interconnection Agreement 12 

with FERC, which still defines the point of delivery as the point in change in ownership, and 13 

Idaho Power admits that the 1958 Interconnection Agreement is still in effect.  See Richardson 14 

Affidavit at Exhibit 1 at pp. 1-84, 127-128.1

                                                 
1  The amendment removed a service schedule that provided each utility with the right to transmission 
services across each of the other utilities’ entire system without additional charge, but its termination did not amend 
or alter the definition of points of delivery for the Lolo-Oxbow line or other terms set forth in the 1958 
Interconnection Agreement.  Id. at pp. 54-56, 71-75. 

  Idaho Power also has confirmed that to this date 15 

“Avista’s share of line losses are imputed to Imnaha through metering compensation.”  Id. at pp. 16 

118-119.  Also, “Idaho Power admits that Avista has responsibility for operation and 17 

maintenance of the line from Lolo Substation to a location near Imnaha, Oregon . . . .”  Amended 18 

Answer at ¶ 37.  Idaho Power even admits that a “request for interconnection between Lolo 19 

substation and Imnaha would be made to Avista.”  Richardson Affidavit at Exhibit 1 at p. 117.  20 

Idaho Power cannot identify any agreements filed with FERC to change the point of delivery, let 21 
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alone allocation of line losses, operation and maintenance, or liability, for electricity delivered 1 

over the Lolo-Oxbow interconnection. See id. at pp. 1, 86, 118-121, 127- 129, 133.     2 

 The separation is perhaps best depicted by the map below from one of Idaho Power’s 3 

own public presentations2

Transmission System Map 5 

:   4 

 6 
 7 
Idaho Power’s transmission system ends at Imnaha, Oregon, where the solid line becomes a 8 

dashed line representing “Other Utility Lines.”  Idaho Power’s transmission system (depicted by 9 
                                                 
2  The inserted map is subject to official notice pursuant to O.A.R. 860-001-0460(1)(a) and O.R.S. § 
40.065(2).  The map is publicly available on Idaho Power’s wind integration website at 
http://www.idahopower.com/pdfs/AboutUs/PlanningForFuture/wind/windWorkshop031611.pdf, slide 8, last 
accessed April 27, 2012.  The map has been altered only to insert the arrow to Imnaha, Oregon.   

Imnaha, OR 

http://www.idahopower.com/pdfs/AboutUs/PlanningForFuture/wind/windWorkshop031611.pdf�
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a solid line) does not reach north into Idaho towards the Lolo Substation.  Indeed, Lolo 1 

Substation is so far removed from Idaho Power’s electrical system (over 60 miles) that it is not 2 

even included on Idaho Power’s own map of its transmission system.   3 

B. Kootenai’s QF Project And Its Attempts To Secure A QF PPA 4 

 Kootenai’s Fighting Creek Landfill Gas Station is located at the Kootenai County Solid 5 

Waste Facility, near Bellgrove, Idaho.   Affidavit of Doug Elliott (“Elliott Affidavit”) at ¶ 4.  The 6 

County produces methane gas from decomposition of waste interned at the landfill, and sells that 7 

gas to Kootenai to generate renewable electricity through two 1.6 megawatt (“MW”) generators, 8 

for a maximum electrical capacity of 3.2 MW.  Id. at ¶5.  Kootenai self-certified the project as a 9 

QF in FERC Docket No. QF11- 178.  See Amended Answer at ¶ 20. 10 

 Kootenai’s QF is directly interconnected to Kootenai’s own electric distribution system.  11 

Elliott Affidavit at ¶ 7.  Kootenai’s electrical distribution system is interconnected with Avista’s 12 

system at several locations in the State of Idaho. Id. at ¶ 8.  Kootenai has executed an 13 

Interconnection Agreement with Avista, which governs deliveries of the QF’s output to Avista’s 14 

system. Id. at ¶¶ 10-15; see also Complaint at Exhibit 101.   15 

 Kootenai attempted for several months to enter into a long-term PPA with Avista for sale 16 

of the electrical output at a point of delivery in the State of Idaho using the Idaho Public Utilities 17 

Commission’s (“Idaho PUC”) implementation of PURPA.  Elliott Affidavit at ¶¶ 9-10 and 18 

Attached CD.3

                                                 
3  Mr. Elliott’s Affidavit includes a CD with correspondence between Kootenai and Avista.  Due to the 
volume of the materials, Kootenai has included it on CD rather than as a paper filing.  The same documents were 
provided to Idaho Power in discovery and the CD contains the same labeling and page numbering as in the 
discovery response.  The documents regard amendment of the pre-existing Interconnection Agreement to 
accommodate QF deliveries and negotiations for a long-term PPA with Avista (Kootenai Response No. 1 
Attachments 1 and 2), as well as correspondence between Kootenai and Avista Transmission (Kootenai Response 
No. 3 Attachment). 

  Kootenai and Avista agreed on all terms other than terms addressing ownership 19 

of non-energy environmental attributes of the generation, such as RECs.  Id. at ¶¶16-21.  20 
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Investor-owned utilities in Idaho have in the last year begun requiring clauses in QF PPAs that 1 

cloud the title to the QF’s ownership to the environmental attributes, and the Idaho PUC has not 2 

resolved the issue of whether the utilities’ insistence on these clauses is permissible.  Id.4

 The OPUC has ruled that QFs retain the RECs pursuant to PPAs with standard rates.  See 8 

In Re Rulemaking, OPUC Order No. 05-1229, pp. 8-9, Docket No. AR 495 (2005); O.A.R. 860-9 

022-0075.  Accordingly, Idaho Power’s OPUC Schedule 85 PPA contains an express waiver by 10 

Idaho Power of RECs.  See Complaint at Exhibit 103 at p. 214.  Thus, Kootenai decided to sell 11 

its output into the Oregon QF marketplace, and determined that transmission was available to 12 

Idaho Power’s electrical system in Oregon.  Elliott Affidavit at ¶¶ 22-23. 13 

  Avista 3 

insisted on a clause that clouded the QF’s title to the RECs throughout the term of the PPA.  Id. 4 

at ¶ 19.  Kootenai will not own all of the environmental attributes of the Fighting Creek QF 5 

generation under its fuel purchase agreement with Kootenai County.  Id. at 20.  Therefore, 6 

Kootenai could not agree to Avista’s RECs clause.   Id. at ¶¶ 21-22. 7 

 In October 2011, Kootenai contacted Avista Transmission to secure transmission rights 14 

under Avista’s OATT for delivery to Idaho Power’s electrical system in Oregon over the Lolo-15 

Oxbow interconnection.  Id. at¶¶ 24-27 and Attached CD.  Avista informed Kootenai’s 16 

transmission consultant that, although the physical point of metering for deliveries over the Lolo-17 

Oxbow line is at Avista’s Lolo Substation, Avista owns the transmission line up to Imnaha, 18 

Oregon.  Id. at ¶ 28; Complaint at Exhibit 103 at p. 16.  By the end of November 2011, Kootenai 19 

had proceeded to obtain a Short Term Firm Point to Point Transmission Service Agreement and 20 

Non-Firm Point to Point Transmission Service Agreement (“Short Term Transmission 21 

Agreement”).  Elliott Affidavit at ¶ 30; see also Complaint at Exhibit 103 at pp. 186-190.  With 22 

                                                 
4  See also Idaho PUC Docket No. IPC-E-11-15 (containing an unresolved complaint by a QF challenging 
Idaho Power’s insistence on a PPA clause clouding a QF’s title to RECs).  Idaho PUC dockets and orders cited 
herein can be viewed online at http://www.puc.idaho.gov/internet/cases/summary/IPCE1115.html. 

http://www.puc.idaho.gov/internet/cases/summary/IPCE1115.html�
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that umbrella agreement in place, Avista informed Kootenai it can quickly purchase short term 1 

transmission for up to a year, and can secure a Long Term Firm Transmission Service 2 

Agreement for a longer term within a few months.  Elliott Affidavit at ¶ 31.  Either option, 3 

however, requires further irretrievable expenditures that Kootenai did not wish to incur prior to 4 

Idaho Power’s agreement to accept and pay for deliveries pursuant to Schedule 85. Id. at ¶¶ 32-5 

33. 6 

 On October 19, 2011, Kootenai sent Idaho Power a letter including all information 7 

required in Schedule 85 to obtain a draft PPA.  See Complaint at Exhibit 103 at pp. 1-10.  8 

Kootenai explained to Idaho Power its understanding that the point in change in ownership on 9 

the 230 kv Lolo-Oxbow line occurred in the State of Oregon and that would be the point of 10 

delivery.  Id. at pp. 6-7.5

 Idaho Power’s response letter dated November 3, 2011 stated Kootenai must proceed 13 

under the Idaho PUC’s PURPA rates, rules, and regulations - not those of Oregon.   Id. at p. 12.  14 

Immediately after sending the initial response letter, Idaho Power filed a Petition for Declaratory 15 

Order with the Idaho PUC requesting that the Idaho PUC require that Kootenai’s requested QF 16 

sale to Idaho Power be conducted pursuant to the Idaho PUC’s PURPA rules, rates, and 17 

regulations.  See Idaho PUC Case No. IPC-E-11-23.  Idaho Power’s Petition and its subsequently 18 

filed Comments in that docket took the position that the point of delivery was in Idaho, and 19 

relied on the assertion that Idaho Power owned certain electrical components in the Lolo 20 

  Kootenai also explained that the project would be online in early 2012.  11 

Id. at pp. 3, 6-7.   12 

                                                 
5  This initial communication expressed Kootenai’s understanding at that time that the point of change in 
ownership occurred in the State of Oregon but “near the Lolo substation.”  Upon further investigation as set forth 
above, Kootenai now understands that the point in change in ownership and point of delivery for this transaction is 
at Imnaha, Oregon, over 60 miles from Lolo Substation. 
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Substation, including the meter for electric deliveries.6

 Kootenai persisted in its requests for use of OPUC Schedule 85 with letters sent 2 

November 17, 2011, December 6, 2011, and December 27, 2011, and even completed the 3 

Schedule 85 PPA for Idaho Power’s review and comment.  See Complaint at Exhibit 103 at pp. 4 

14-190, 193-258.  Kootenai’s December 6 communication also included the executed 5 

Interconnection Agreement with Avista and the executed Short Term Transmission Agreement 6 

Kootenai with Avista.  See id. at pp. 148-190.  Kootenai stated that it would execute a Long 7 

Term Firm Transmission Service Agreement with Avista once Idaho Power confirmed it will 8 

accept and pay for deliveries under the Schedule 85 PPA.   See id. at pp. 83-84.  Idaho Power 9 

consistently voiced opposition to the OPUC rules and rates, but requested no additional 10 

information from Kootenai and made no comments on the PPAs Kootenai provided.  See, e.g., 11 

id. at pp. 191-192.  Thus, on December 27, 2011, once Idaho Power confirmed that transmission 12 

capacity was available to accept and integrate Kootenai’s delivery, Kootenai sent an 13 

unconditionally executed Schedule 85 PPA.  See id. at pp. 193-258.  Kootenai’s December 27, 14 

2011 letter informed Idaho Power that Kootenai may need to secure a substitute power sale 15 

contract with Avista terminable on short notice to allow for start-up testing in early 2012, should 16 

Idaho Power continue to reject Kootenai’s attempts to sell pursuant to Schedule 85.  See id. at pp. 17 

194-195.  Idaho Power did not change its position.  See id. at pp. 259-260.   18 

  See id. 1 

 On January 3, 2012, Kootenai secured a contract to sell the QF’s electrical output to 19 

Avista “as available” pursuant to 18 C.F.R. § 292.304(d)(1), rather than over a specified term 20 

pursuant to 18 C.F.R. § 292.304(d)(2), during start-up testing.  See Elliott Affidavit at ¶ 43.  This 21 

                                                 
6  Subsequently, Idaho Power realized while responding to Kootenai’s discovery requests in this docket that 
Idaho Power does not in fact own the meter at Avista’s Lolo Substation, and Idaho Power amended its Answer in 
this proceeding and filed a corrective letter filing in the Idaho proceeding to retract the prior assertion that it owns 
the meter.  The Idaho PUC has not ruled on Idaho Power’s Petition, and Kootenai has requested that it not rule 
without the benefit of additional materials that are being obtained in this docket through discovery. 
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“as available” PPA with Avista requires Avista to pay the lesser of Avista’s avoided cost rates or 1 

85% of a market index price.  Id. at 44.  It expires by its terms at the end of 2012, but it also 2 

allows Kootenai to terminate its obligation to sell with a 30-day notice to Avista.  Id. at ¶ 44.   3 

 On January 3, 2012, Kootenai also filed its Complaint against Idaho Power.  Over a 4 

month later, the OPUC prospectively terminated QFs’ access to the avoided cost rates requested 5 

by Kootenai.  See In Re Idaho Power Co., Order No. 12-042, OPUC Docket Nos. UE 244 and 6 

UM 1575 (Feb. 14, 2012).  Kootenai’s Fighting Creek plant has now come online as scheduled 7 

and is currently selling at below market prices to Avista pursuant to the “as available” PPA.  8 

Elliott Affidavit at ¶ 47.  Kootenai stands ready to terminate the “as available” PPA it executed 9 

with Avista, and commence deliveries to Idaho Power as soon as the OPUC requires Idaho 10 

Power to accept and purchase deliveries pursuant to the terms and rates in Schedule 85 to which 11 

Kootenai obligated itself.  Id. at ¶¶ 45, 48-49.   12 

III. REGULATORY BACKGROUND 13 

 This dispute falls under the OPUC’s implementation of PURPA’s mandatory purchase 14 

requirements.  Section 210(b) of PURPA and FERC’s implementing regulations require an 15 

electric utility to enter into a long term contract to buy a QF’s electrical output at a rate equal to 16 

the utility’s “avoided costs.” 16 U.S.C. § 824a-3 (a), (b), (d); 18 C.F.R. § 292.304(a), (b), 17 

(d)(2)(ii).  PURPA requires individual States to implement FERC’s regulations.  FERC v. 18 

Mississippi, 456 U.S. 742, 751, 759-61 (1982); Cedar Creek Wind, LLC, 137 FERC 61,006, ¶ 27 19 

(2011).  Oregon law restates, and requires the OPUC to implement, PURPA’s mandatory 20 

purchase provisions. O.R.S. §§ 758.505-758.555.  In Docket No. UM 1129, the OPUC updated 21 

Oregon’s QF policies and required access to standard tariff contracts and published rates for 22 

small QFs sized up to 10 MW. In re Staff’s Investigation into Electric Utility Purchases from 23 
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Qualifying Facilities (“In re QF Investigation”), OPUC Docket No. UM 1129, Order No.05-584, 1 

pp. 16-17, 59 (2005).  Idaho Power filed its Schedule 85 tariff with published avoided cost rates 2 

at issue here updated effective December 22, 2010 in Advice No. 10-18.   3 

IV. LEGAL STANDARD 4 

 The OPUC rules allow for a motion for summary determination, and the OPUC looks to 5 

the court rules in contested case proceedings unless inconsistent with the administrative rules.  6 

O.A.R. 860-001-0000(1); O.A.R. 860-001-0420.  Oregon Rule of Civil Procedure 47 governs 7 

motions for summary judgment and provides: “The court shall grant the motion if the pleadings, 8 

depositions, affidavits, declarations, and admissions on file show that there is no genuine issue of 9 

material fact and that the moving party is entitled to prevail as a matter of law.”  See Schiele v. 10 

Montes, 231 Or.App. 43, 47-48, 218 P.3d 141, 143-44 (2009).  “In this way, dilatory tactics 11 

resulting from the assertion of unfounded claims or the interposition of specious denials or sham 12 

defenses can be defeated, parties may be accorded expeditious justice, and some of the pressure 13 

on court dockets may be alleviated.” Seeborg v. General Motors Corp., 284 Or. 695, 699, 588 14 

P.2d 1100, 1102 (1978) (internal quotation omitted) (applying prior version of Oregon’s 15 

summary judgment rule, which is consistent with the current version, see Jones v. General 16 

Motors Corp., 325 Or. 404, 413, 939 P.2d 608, 613 (1997)). 17 

V. ARGUMENT 18 

A. FERC’s Regulations Require The OPUC To Compel Idaho Power To Purchase 19 
Kootenai’s QF Output Transmitted To A Point Of Delivery To Idaho Power’s 20 
Electrical System In The State Of Oregon Just As If Kootenai Were Directly 21 
Interconnected At The Point Of Delivery In Oregon. 22 

 23 
 Section 210(f) of PURPA expressly requires states to implement FERC’s mandatory 24 

purchase regulations.  16 U.S.C. § 824a-3(f); Mississippi, 456 U.S. at 760-61.  And FERC’s 25 

regulations require: “Each electric utility shall purchase . . . any electric energy and capacity 26 
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which is made available from a qualifying facility: . . . (2) Indirectly to the electric utility in 1 

accordance with paragraph (d) of this section.”  18 C.F.R. § 292.303(a)(2); accord O.R.S. § 2 

758.525(2); O.A.R. 860-029-0030(1)(b).  Paragraph (d) provides: 3 

If a qualifying facility agrees, an electric utility which would otherwise be 4 
obligated to purchase energy or capacity from such qualifying facility may 5 
transmit the energy or capacity to any other electric utility.  Any electric utility to 6 
which such energy or capacity is transmitted shall purchase such energy or 7 
capacity under this subpart as if the qualifying facility were supplying energy or 8 
capacity directly to such electric utility. . . .    9 
 10 
18 C.F.R. § 292.303(d) (emphasis added).   11 
 12 

Subsequently, FERC has confirmed that a QF may utilize FERC’s orders and tariffs governing 13 

open access to transmission to compel a purchase by any utility to which it can transmit its 14 

output.  Pub. Serv. Co. of N.H. v. N.H. Elec. Coop., Inc., 83 FERC ¶ 61,224, ¶¶ 61,998 – 62,000  15 

(1998).   16 

 Thus, the OPUC should treat this transaction the same as if Kootenai’s QF were directly 17 

interconnecting to Idaho Power’s electrical system at the point of delivery where Avista will 18 

transmit the QF output to Idaho Power’s electrical system.  It is important to note that because 19 

Kootenai is using a third party utility’s transmission system, this case is distinguishable from the 20 

OPUC’s recent decision not to enforce the PURPA rights of Idaho QFs seeking to use Idaho 21 

Power’s transmission system to wheel to Idaho Power in Oregon for use of the OPUC Schedule 22 

85.  In Re Tumbleweed Energy II, LLC v. Idaho Power, OPUC Order No. 12-083, OPUC Docket 23 

Nos. UM 1552 and 1553 (Mar. 13, 2012).7

                                                 
7  The OPUC may also find guidance in Idaho PUC decisions applying the Idaho PUC’s PURPA rules, 
regulations and rates to QFs located outside of Idaho but delivering their output to a purchasing utility in the State of 
Idaho.  See Island Power Co., Inc. v. PacifiCorp, dba Utah Power & Light Co., Case No. UPL-E-93- 4, Order Nos. 
25245 (1993), 25528 (1994) (IPUC applied IPUC rules, regulations and rates when QF located in Montana bought 
transmission service from Idaho Power to wheel its output for sale to PacifiCorp with a point of delivery in Idaho); 
Afton Energy, Inc. v. Idaho Power Co., IPUC Case No. U-1006-199, Order No. 17478, 12-14 (1982) (same for QF 
located in Wyoming and paying Bonneville Power Administration to wheel its output to Idaho Power), affirmed by 
Afton Energy, Inc. v. Idaho Power Co., 107 Idaho 781, 693 P.2d 427 (1984).  Notably, PacifiCorp has recently taken 

   24 
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 Idaho Power itself states, “This dispute involves whether Avista will deliver Kootenai’s 1 

energy to Idaho Power in Idaho or Oregon.”  Amended Answer at ¶ 2.  Because Kootenai’s 2 

output will first enter Idaho Power’s electrical system at a point of delivery in Oregon, the OPUC 3 

has the duty to apply its PURPA rules, regulations, and rates for Idaho Power. 4 

B. The Point of Delivery Of The QF’s Output Transmitted By Avista Is At The Point 5 
On The 230 Kilovolt Lolo-Oxbow Transmission Line Where Ownership Of The 6 
Line Changes At Imnaha, Oregon. 7 

 8 
 Even absent a contractual agreement specifying a point of delivery, courts have reached 9 

the logical conclusion that a point of delivery in an electricity sale is the point where ownership 10 

of the transmitting facilities changes.  And in this case, the 1958 Interconnection Agreement 11 

between the utilities and all subsequent FERC filings conclusively determine that the portion of 12 

the Lolo-Oxbow line from Avista’s Lolo Substation to Imnaha, Oregon is a part of Avista’s 13 

transmission system, for which Avista is the transmission provider, and for which Kootenai will 14 

pay for transmission service with a point of delivery to Idaho Power at Imnaha, Oregon.  Idaho 15 

Power’s contrary position is without merit. 16 

1. Courts have held that the default point of delivery is the point where 17 
ownership in the lines changes, and this common sense approach compels a 18 
conclusion here that the point of delivery for Kootenai’s QF sale occurs 19 
where ownership in the Lolo-Oxbow line changes at Imnaha, Oregon. 20 

 21 
 The point of delivery in a sale of electricity has long had legal ramifications.  Courts have 22 

applied the common-sense approach that – absent some contractual agreement to the contrary – 23 

the point of delivery is the point in change in ownership of the infrastructure establishing the 24 

electric circuit.  See Fickeisen v. Wheeling Electrical Co., 67 S.E. 788 (W.Va. 1910).  There, the 25 

Wheeling Electric Company of Wheeling, West Virginia supplied electricity via a line over a 26 

bridge that crossed a river to the Bridgeport Electric Company of Bridgeport, Ohio. The issue 27 
                                                                                                                                                             
this same position before the OPUC.  See PacifiCorp’s Response Brief on Jurisdiction, OPUC Docket Nos. UM 
1552 and UM 1553, p. 17 (filed Nov. 18, 2011).   
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was which company was liable for the electrocution of a man by an electric line in Bridgeport.  1 

The West Virginia court concluded, “When, under the law of sales, the Wheeling Company 2 

delivered electricity into the wires of the Bridgeport Company at the bridge end, the title and 3 

possession of the Wheeling Company ceased, and the Bridgeport Company took title and 4 

possession then and there.” Id. at 789.  “In this case it was delivered in quantity known by one 5 

company to the other. . . .  So far as the human mind can realize, it was the property of the 6 

Bridgeport Company.”  Id.  Absent an agreement for sale or lease of the works of the Bridgeport 7 

Company, the Court concluded that the Bridgeport Company was liable.  Id. at 791. 8 

 The Ninth Circuit has reached the same conclusion with regard to a point of delivery.  9 

See Union Pacific Railroad Co. v. Johnson, 233 F.2d 427 (9th Cir. 1956), reversed on other 10 

grounds by Johnson v. Union Pacific Railroad Co., 352 U.S. 957 (1957).  There, Johnson was 11 

electrocuted while working on a transformer substation, and the dispute was whether liability 12 

attached to Union Pacific Railroad Company, which sold the electricity delivered by a line 13 

connected to the substation, or Pacific Fruit Express Company, which owned the substation and 14 

bought the electricity supplied.  Id. at 429-30.  Johnson argued the “electricity which injured him 15 

in the sub-station had not yet passed through the meter of Pacific Fruit, thus it still belonged to 16 

Union Pacific and Union Pacific had a duty to take care of the electricity until it reached the 17 

meter.”  Id.  at 430.  The Ninth Circuit disagreed, and held: 18 

Here there is nothing in the contract clearly delineating at which spot in the wire 19 
electricity became property of Pacific Fruit.  Under such circumstances, we would 20 
think the presumption would be that title to the electricity passed at the point 21 
where control and dominion of the electricity passed from one company to the 22 
other.  Surely, this would be not later than the point where the incoming wires 23 
went into the substation enclosure.  24 
 25 
Id. 26 
 27 

The Ninth Circuit concluded that Union Pacific was not liable past the point of delivery.  Id. at 28 



PAGE 15 – MOTION OF SUMMARY JUDGMENT 
 

432.8

 Therefore, even though Kootenai has been unable to obtain Idaho Power’s signature on 3 

the Schedule 85 PPA designating Imnaha as the point of delivery, the default point of delivery 4 

between Avista and Idaho Power is the point where ownership changes at Imnaha, Oregon. 5 

   The point of metering was not relevant. Instead, the Ninth Circuit held that the point in 1 

change in ownership is the logical default point of delivery.  2 

2. The 1958 Interconnection Agreement on file with FERC and all other FERC 6 
filings regarding the deliveries from Avista to Idaho Power over the Lolo-7 
Oxbow 230 kv line compel a conclusion that the point of delivery is the point 8 
where ownership changes at Imnaha, Oregon. 9 

 10 
 As noted above, the 1958 Interconnection Agreement unambiguously designates the 11 

point of delivery of the Lolo-Oxbow line as the point where ownership changes.  Richardson 12 

Affidavit at Exhibit 1 at p. 28.  It allocates line losses from the point of metering to the point of 13 

change of ownership and delivery.  Id.  And it draws the line for liability at the point in change of 14 

ownership.  Id. at p. 30.  Idaho Power admits that the 1958 Interconnection Agreement is still in 15 

effect in relevant part, and Idaho Power even filed it with FERC in 2003 as its FERC Electric 16 

Schedule No. 28.  Id. at pp. 1, 127-129.  There is no dispute that point in change in ownership 17 

occurs at Imnaha, Oregon.   18 

 Idaho Power is unable to produce any subsequent agreement, or other filing with FERC, 19 

altering this contractual arrangement for deliveries from Avista’s system.9

                                                 
8  This determination on liability was reversed after the Idaho Supreme Court held that tort liability could 
reach beyond a point of delivery and ownership of the facilities. Union Pacific Railroad Co. v. Johnson, 249 F.2d 
674 (9th Cir. 1957). However, that does not change the common-sense determination that a point in change in 
ownership is the default point of delivery. 

  Idaho Power has 20 

confirmed line losses are still allocated to Avista from Imnaha, Oregon.  Id. at pp. 118-119.  The 21 

9  Any change in the identity of the transmission provider for the Lolo-Imnaha Line, or alteration of Avista’s 
ownership and operation of the line would trigger a filing requirement with FERC under the Federal Power Act.  
See, e.g., 16 U.S.C. § 824b, § 824d(c)-(d); Idaho Power Company, 103 FERC ¶ 61,182, ¶¶ 7-10 (2003) (discussing 
Idaho Power’s violation of Federal Power Act for failure to file agreements with FERC, which included the 1958 
Interconnection Agreement filed later in 2003 in compliance with FERC’s order).  The absence of such a filing 
compels a conclusion the point of delivery is indeed Imnaha, Oregon. 
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utilities have represented to FERC and Idaho Power has admitted in its Answer in this case that 1 

the line from Lolo Substation to Imnaha, Oregon is to be posted as available capacity on Avista’s 2 

OASIS website as a part of Avista’s transmission system.  Amended Answer at ¶ 40.  Likewise, 3 

Idaho Power has admitted in its Answer that Avista is responsible for operations and 4 

maintenance of the line from Lolo Substation to Imnaha, Oregon.10  Id. at ¶ 37.  Further, Idaho 5 

Power has admitted that a QF interconnecting at any point along the line between Lolo 6 

Substation and Imnaha, Oregon would need an interconnection agreement with Avista.  7 

Richardson Affidavit at Exhibit 1 at p. 117.  By Idaho Power’s own admission, therefore, Avista 8 

is the Transmission Provider for the Lolo-Imnaha section because under the OATT a generator 9 

enters into an interconnection agreement with the utility that is the “Transmission Provider” at 10 

the point of interconnection.  See Avista’s OATT at Attachment M, N, O.11

 It strains law, logic, and common sense to believe that the point between two utilities 12 

delineating the ownership of the transmission line, the allocation of line losses, the utility 13 

responsible for interconnections, and the utility responsible for operation and maintenance, is not 14 

also the point of delivery between the two utilities.  The point of delivery for Kootenai’s delivery 15 

of QF output to Idaho Power is unquestionably at Imnaha, Oregon.   16 

 11 

3. Idaho Power’s Schedule 85 requires QFs to deliver to Idaho Power’s 17 
electrical system; and Kootenai will pay Avista transmission rates and line 18 
losses which include within them the embedded cost of service over the Lolo-19 
Imnaha section of the line – all the way to Idaho Power’s electrical system. 20 

 21 
 Idaho Power’s Schedule 85 tariff itself defines “Point of Delivery” as “the location where 22 

                                                 
10  Idaho Power misleadingly confuses this admission with its claim that it has operation and maintenance 
responsibilities as the balancing authority operator beginning at Lolo Substation.  A balancing authority operator 
merely has responsibility for balancing loads and generation within a metered boundary. Idaho Power’s balancing 
authority area is a sweeping region that contains several utilities’ electrical systems within its metered boundaries.  It 
is not at all clear how Idaho Power’s status as balancing authority operator somehow allows Idaho Power to take 
title to all of the electrons as soon as they enter its balancing authority.  Idaho Power’s status as operator of the 
balancing authority is completely irrelevant. 
11  Avista’s OATT is contained in the record.  See Elliott Affidavit at Attached CD at Kootenai Response No. 3 
Attachment pp. 15-507. 
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the Company’s and the Seller’s electrical facilities are inter-connected or where the Company’s 1 

and the Seller’s host transmission provider’s electrical facilities are interconnected.”  Complaint 2 

at Exhibit 103 at p. 249 (emphasis added).  Schedule 85 declares its “APPLICABILITY” to any 3 

QF that “desires to sell Energy generated by the Qualifying Facility to the Company in 4 

compliance with all the terms and conditions of the Standard Contract.”  Id. at 248.  And the 5 

Schedule 85 off-system Standard Contract defines of Point of Delivery as “The location 6 

specified in Appendix B, where the Transmitting Entity delivers the Facility’s Net Energy to the 7 

Idaho Power electrical system.”  Id. at p. 200 (emphasis added).   It states, “Idaho Power will 8 

purchase and Seller will sell all of the Net Energy produced by the Facility and delivered by the 9 

Transmitting Entity to Idaho Power at the Point of Delivery.”  Id. at p. 210 (Art. 6.1).  Appendix 10 

B-6 requires the QF or Transmitting Entity to bear the cost of line losses to Idaho Power’s 11 

electrical system, not just to its control area.  Id. at p. 235.  Schedule 85 applies by its plain terms 12 

for Kootenai’s delivery to Imnaha, Oregon.  Indeed, it and does not allow Kootenai to deliver 13 

anywhere short of Imnaha, Oregon. 14 

 Moreover, Kootenai will pay transmission rates to Avista that include within them the 15 

embedded costs of ownership, operation, maintenance and line losses for the Lolo-Imnaha 16 

section of Avista’s transmission system.  Avista’s OATT allows a Transmission Customer, such 17 

as Kootenai, to pay postage stamp transmission rates calculated based on reserved capacity for 18 

delivery to any point on Avista’s transmission system.  See Avista’s OATT §§ 15.1, 15.7, 19 

17.2(iii), Schedules 7 and 8; see also Avista Corporation, FERC Docket No. ER10-169 20 

(containing Avista’s filing of its current transmission rates accepted by FERC).   When Avista 21 

purchased the Divide Creek to Imnaha line, Idaho Power and Avista stated to FERC: “In its next 22 

rate case, Avista would record the transferred assets in its transmission plant accounts at the book 23 
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cost from which it took them from Idaho Power[.]”  Complaint at Exhibit 102 at pp. 14-15.   1 

Consistent with this representation, Avista’s FERC Form No. 1 – used to calculate its embedded 2 

costs for its transmission rates – includes the line from Lolo Substation to Imnaha, Oregon as a 3 

part of Avista’s transmission plant.  Richardson Affidavit at Exhibit 2 at p. 10, lines 20, 21, 34.12

4. The OPUC should reject Idaho Power’s shifting arguments. 12 

  4 

Idaho Power’s FERC Form No. 1 includes only the remainder of the line from Imnaha, Oregon 5 

to Oxbow, Oregon, and Idaho Power admits the line “from Lolo substation to Imnaha is not 6 

included in Idaho Power’s Total Transmission Revenue Requirement or otherwise included in 7 

calculation of Idaho Power’s transmission rates.”  Id. at Exhibit 1 at pp. 134-135.  Idaho Power 8 

therefore asks the OPUC to gift to Idaho Power free use of Avista’s transmission system at 9 

Kootenai’s expense for the 63 miles from Lolo Substation to Imnaha, Oregon.  The OPUC 10 

should rule the point of delivery is at Imnaha, Oregon. 11 

 13 
 Idaho Power initially based its defense on its assertion that exchanges between the two 14 

utilities over the 108-mile-long Lolo-Oxbow line are metered at the Lolo Substation and the 15 

incorrect allegation that Idaho Power owns the meter at the Lolo Substation.  See Answer at ¶¶ 5, 16 

51, 61 (stating Idaho Power owns the meter at Lolo Substation); Amended Answer at ¶¶ 5, 51, 61 17 

(amended to remove the assertion Idaho Power owns the meter).  After recognizing that it does 18 

not own the meter at Avista’s Lolo Substation, Idaho Power had to shift its argument.  Idaho 19 

Power now appears to rely on the following assertions: (1) Avista’s OASIS website posts 20 

available transmission over a path named “AVA.SYS to LOLO,” and (2) Idaho Power’s 21 

balancing authority area reaches to the Lolo Substation.  The legal relevance of these assertions 22 

is so lacking and unapparent that Kootenai must reserve further comment until responsive 23 

                                                 
12  Avista’s FERC Form No. 1 can be downloaded online at http://www.ferc.gov/docs-filing/forms/form-
1/data.asp.  Kootenai has provided excerpts to it for the OPUC’s convenience, and the document is subject to official 
notice to the extent its contents may be in dispute.  See O.A.R. 860-001-0460(1)(a) and O.R.S. § 40.065(2). 

http://www.ferc.gov/docs-filing/forms/form-1/data.asp�
http://www.ferc.gov/docs-filing/forms/form-1/data.asp�
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briefing.  However, Idaho Power’s shifting argument and failure to even get the facts straight 1 

seriously undermine the credibility of its position. 2 

C. Although Idaho Power’s Avoided Cost Rates Have Decreased Since Kootenai 3 
Initiated This Action, Kootenai Is Entitled To The Schedule 85 PPA Containing The 4 
OPUC’s Published Avoided Cost Rates That Were In Effect At The Time Kootenai 5 
Attempted To Negotiate, Executed The PPA, And Initiated This Action. 6 

 7 
 When the published rates become unavailable to a QF before the QF can obtain a written 8 

contract, the QF is entitled to pre-existing rates if the QF formed a “legally enforceable 9 

obligation” or “LEO” prior to the date the rates became unavailable.  See 18 C.F.R. 10 

292.304(d)(2)(ii); Cedar Creek Wind, LLC, 137 FERC 61,006 at ¶32; Snow Mt. Pine Co. v. 11 

Maudlin, 84 Or. App. 590, 598-600, 734 P.2d 1366, 1370-71 (1987).   12 

In Cedar Creek, Wind LLC, the Idaho PUC had determined that the Cedar Creek QF was 13 

not entitled to published avoided cost rates in effect on the date that it had signed a PPA because 14 

the utility had not also executed the PPA.  Cedar Creek Wind, LLC, 137 FERC 61,006 at ¶ 30.  15 

FERC disagreed with the Idaho PUC.  FERC explained: 16 

Thus, under our regulations, a QF has the option to commit itself to sell all or part 17 
of its electric output to an electric utility. While this may be done through a 18 
contract, if the electric utility refuses to sign a contract, the QF may seek state 19 
regulatory authority assistance to enforce the PURPA-imposed obligation on the 20 
electric utility to purchase from the QF, and a non-contractual, but still legally 21 
enforceable, obligation will be created pursuant to the state’s implementation of 22 
PURPA. Accordingly, a QF, by committing itself to sell to an electric utility, also 23 
commits the electric utility to buy from the QF; these commitments result either 24 
in contracts or in non-contractual, but binding, legally enforceable obligations. 25 
 26 
Id., 137 FERC ¶ 61,006 at ¶ 32. 27 
 28 

FERC further explained “that the phrase legally enforceable obligation is broader than simply a 29 

contract between an electric utility and a QF and that the phrase is used to prevent an electric 30 

utility from avoiding its PURPA obligations by refusing to sign a contract, or as here, from 31 

delaying the signing of a contract, so that a later and lower avoided cost is applicable.”  Id., 137 32 
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FERC ¶ 61,006 at ¶ 36.   1 

 There is an OPUC regulation that could be read to require a utility signature to lock in 2 

avoided cost rates.  O.A.R. 860-029-0010(29).  But the Cedar Creek Wind, LLC decision 3 

preempts state precedent.  Cedar Creek Wind LLC, 137 FERC ¶ 61,006 at ¶ 35.  And the OPUC 4 

has also stated if a utility “negotiates in bad faith or with undue delay, a QF may file a complaint 5 

with the Commission and if the Commission finds bad faith or undue delay, we may conclude 6 

that a LEO was incurred in the absence of a written agreement between the parties.” 7 

International Paper v. PacifiCorp, OPUC Order No. 09-439, p. 6, Docket No. UM 1449 (2009).   8 

 Here, Kootenai attempted to use the standard contract form for small QFs on file for 9 

Idaho Power.  “Standard contracts are designed to minimize the need for parties to engage in 10 

contract negotiations.”  In re QF Investigation, OPUC Order No.05-584, at p. 39, Docket No. 11 

UM 1129.  There was nothing for Idaho Power and Kootenai to negotiate because the tariff PPA 12 

terms were acceptable to Kootenai.  Schedule 85 requires Idaho Power to provide a Schedule 85 13 

PPA within 15 business days of Kootenai’s submittal of all necessary project specific 14 

information.  See Complaint at Exhibit 102 at p. 252.  At all times after October 19, 2011 when 15 

Kootenai provided that information, Idaho Power refused to provide a Schedule 85 PPA or 16 

process Kootenai’s request whatsoever under the terms of Schedule 85.  Idaho Power’s refusal to 17 

agree to the point of delivery at Imnaha, Oregon, and its baseless objection to the OPUC’s 18 

jurisdiction cannot be used to defeat Kootenai’s right to a LEO.   19 

 Kootenai’s fruitless attempts to negotiate with Idaho Power for over two months, followed 20 

by the unconditional execution of the Schedule 85 PPA delivered December 27, 2011 and filing of a 21 

Complaint at the OPUC were an exercise of Kootenai’s right to enter into a LEO prior to the date 22 

the rates became unavailable.  FERC precedent requires the OPUC to enforce that LEO. 23 
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D. The Dormant Commerce Clause Requires The OPUC To Provide An Out-Of-State 1 
QF, Such As Kootenai’s QF in Idaho, With The Same Access To The OPUC’s Rules, 2 
Rates, And Regulations For Idaho Power As Those Provided For QFs Located In 3 
The State of Oregon. 4 

 5 
 The Commerce Clause of the United States Constitution provides Congress with the 6 

power to regulate interstate commerce.  U.S. Const., Art. I, § 8, cl. 3.  “It is well settled that 7 

actions are within the domain of the Commerce Clause if they burden interstate commerce, or 8 

impede its free flow.”  C&A Carbone, Inc. v. Town of Clarkstown, N.Y., 511 U.S. 383, 389 9 

(1994).   A regulatory scheme “can discriminate against out-of-state interests in three different 10 

ways: (1) facially; (2) purposefully, or (3) in practical effect.” Nat’l Asssn. of Optometrists & 11 

Opticians Lenscrafters, Inc. v. Brown, 567 F.3d 521, 525 (9th Cir. 2009) (internal quotation 12 

omitted).  If discrimination is shown, strict scrutiny applies, and the State must demonstrate both 13 

that the rule serves a legitimate local purpose, and that this purpose could not be served as well 14 

by available nondiscriminatory means.  See Hunt v. Wash. State Apple Advertising Commn., 432 15 

U.S. 333, 352-54 (1977).  Although a goal may be “legitimate,” it cannot “be achieved by the 16 

illegitimate means of isolating the State from the national economy.” City of Philadelphia v. New 17 

Jersey, 437 U.S. 617, 626, 627 (1978); see also Rocky Mountain Farmer’s Union v. Goldstene, --18 

- F.Supp. -----, 2011 WL 6934797 at ** 8-12 (E.D. Cal., Dec. 29, 2011) (invalidating the 19 

California Air Resource Board’s  regulatory scheme that required fuel providers to meet an 20 

overall carbon intensity requirement because it discriminated against out-of-state producers by 21 

assigning more favorable carbon intensity values to California corn-derived ethanol than to out-22 

of-state corn-derived ethanol).13

 Here, denial of Kootenai’s access to the OPUC QF market would likewise be an obvious 24 

    23 

                                                 
13  If the State rule is not discriminatory on its face or in practical effect, but nevertheless burdens interstate 
commerce, courts apply a balancing test from Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).  That test would 
not apply in this case because excluding out-of-state QFs would be discriminatory. 
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Dormant Commerce Clause violation when its transaction clearly falls within the scope of the 1 

rules that would be applicable to an in-state QF.  The OPUC’s QF rules and rates create a market 2 

for goods that are capable of traveling in interstate commerce.  “Section 210 of PURPA sets 3 

forth the benefit to which QFs are entitled.  It creates a market for their energy . . . .”  Freehold 4 

Cogeneration Assocs., L.P. v. Bd. of Regulatory Commn. of the State of New Jersey, 44 F.3d 5 

1178, 1191 (3rd Cir. 1995) (emphasis added).  Each State has wide discretion to implement its 6 

own QF rules.  Yet PURPA and FERC’s regulations do not authorize states to exclude out-of-7 

state QFs.  Kootenai is attempting to avail itself of the OPUC’s distinct QF market because 8 

Oregon has a Renewable Portfolio Standard (“RPS”) and has created a QF market wherein Idaho 9 

Power must disclaim ownership of environmental attributes of the QF.  Elliott Affidavit at ¶¶ 17-10 

23, 37-38.  Idaho does not have an RPS, and QFs, including Kootenai, cannot easily obtain clear 11 

title to RECs if they sell into the QF market available in Idaho.     12 

 The Oregon QF and REC market is demonstrably available for off-system QFs located in 13 

Oregon.  See Informational Filing of QF Transactions with City of Cove, OPUC Docket No. RE 14 

8, § 9.1, Appendix B (October 24, 2011) (containing the standard off-system Schedule 85 PPA 15 

executed between the City of Cove, Oregon and Idaho Power wherein the City of Cove QF will 16 

arrange and pay for delivery over the facilities of the Transmitting Entities to Idaho Power’s 17 

electrical system at the LaGrande Substation).  Like the City of Cove, Kootenai has proposed a 18 

transaction that falls clearly within the existing regulatory framework set by FERC and the 19 

OPUC for off-system QFs.  The only apparent difference for Kootenai’s off-system QF request 20 

in the same time frame is that Kootenai is out-of-state.  To deny Kootenai access to Oregon’s QF 21 

and REC market would discriminate against an out-of-state producer facially, purposefully, and 22 

in practical effect.  There is no legitimate and defensible basis to do so.  The OPUC should reject 23 
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Idaho Power’s invitation to violate the U.S. Constitution in this manner. 1 

VI. CONCLUSION 2 

 For the reasons set forth above, Kootenai respectfully requests that the OPUC require 3 

Idaho Power to accept and pay for deliveries from Kootenai’s Fighting Creek qualifying facility 4 

with a point of delivery at Imnaha, Oregon.  Kootenai respectfully requests the OPUC order that 5 

Idaho Power make such purchases pursuant to the Schedule 85 power purchase agreement, or 6 

other legally enforceable obligation, with terms and rates in effect on December 27, 2011, when 7 

Kootenai unequivocally obligated itself. 8 

 
 
 Respectfully submitted this 27th day of April 2012. 
 
 
 
       RICHARDSON AND O’LEARY, PLLC 
 
 

/s/ Gregory M. Adams 
_______________________________ 
 
Peter J. Richardson (OSB No. 06668) 
Gregory M. Adams (OSB No. 101779) 
Richardson & O’Leary, PLLC 
515 N. 27th Street 
P.O. Box 7218 
Boise, Idaho 83702 
Telephone: (208) 938-2236 
Fax: (208) 938-7904  
peter@richardsonandoleary.com  
greg@richardsonandoleary.com 
 
Attorneys for Kootenai Electric 
Cooperative, Inc. 

 
 

mailto:peter@richardsonandoleary.com�
mailto:greg@richardsonandoleary.com�


PAGE 24 – MOTION OF SUMMARY JUDGMENT 
 

CERTIFICATE OF SERVICE 
 
 
 I HEREBY CERTIFY that on the 27th day of April, 2012, a true and correct copy of the 
within and foregoing MOTION FOR SUMMARY JUDGMENT BY KOOTENAI ELECTRIC 
COOPERATIVE, INC. was served in the manner shown below, to: 
 
 

Donovan Walker  
Christa Bearry 
Idaho Power Company   
PO Box 70    
Boise, Idaho 83707-0070 
dwalker@idahopower.com    
jwilliams@idahopower.com  
 

  X  Hand Delivery 
   _ 
___ Facsimile 

 U.S. Mail, postage pre-paid 

  X 
 

 Electronic Mail 

 

Lisa F Rackner 
McDowell & Rackner & Gibson PC 
419 SW 11th Save Ste 400 
Portland OR 97205 
dockets@mcd-law.com  
 

      Hand Delivery 
  X
__  Facsimile 

 U.S. Mail, postage pre-paid 

  X Electronic Mail 
___
 

Express/Overnight Mail 

 
 

 

/s/ Gregory M. Adams 
_______________________ 
Gregory M. Adams 
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