BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
AR 651
In the Matter of

OREGON PUBLIC UTILITY STAFF COMMENTS
COMMISSION,

Rulemaking Regarding Direct Access
Including HB 2021 Requirements.

The Public Utility Commission of Oregon Staff (Staff) files these comments in

Docket No. AR 651, Rulemaking Regarding Direct Access Including HB 2021 Requirements.
These comments address the updates to the OAR Chapter 860, Division 038 rules that are
included in the notice of proposed rulemaking filed On February 24, 2023.

Procedural History

On June 10, 2019, the Commission opened Docket No. UM 2024 to address the Alliance of
Western Energy Consumers’ (AWEC) petition for a general investigation into long-term DA
programs, which noted there was a near-term need to address Direct Access with regards to
issues like the changing energy landscape, cost shifting, and competitiveness of a retail market,
among others.! The Commission granted AWEC’s petition in Order No. 19-271.2

On October 1. 2021, Administrative Law Judge (ALJ) Christopher J. Allwein’s memorandum
outlined the Commission’s new direction for the docket.® The Commission determined that a
phased sequence with a non-contested rulemaking followed by a contested case process would
allow for more “effective definition, narrowing, and processing of the issues in this proceeding.”*
The memorandum narrowed the scope of issues in the first phase to Direct Access requirements
stemming from House Bill (HB) 2021 and some elements of the parties’ straw proposals. As part
of Phase |, Staff drafted proposed language changes to Division 38 and developed policy
guidance on a small set of additional issues.

TINITIAL (APPLICATION, COMPLAINT, PETITION), 6/10/2019 (state.or.us).
2 UM 2024, Order No. 19-271.

3 UM 2024 Memo 10-01-21.pdf (state.or.us).

41d.
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Following roughly nine months of proposals, comments and workshops, Staff proposed moving
to a formal rulemaking at the July 12, 2022, Public Meeting.> Stakeholders expressed a range of
perspectives on Staff’s draft rules and proposal to move to a formal rulemaking, including
recommendations to revise the non-bypassable charge rule language, add rules that address
confidential information in the ESS Emission Planning Reports, and exclude preferential
curtailment frameworks at that stage.

The Commission rejected Staff's proposal on the basis that further policy guidance was needed
regarding DA program caps, Provider of Last Resort (POLR) obligations, and the feasibility of
preferential curtailment. The Commission recommended that Staff develop a revised proposal for
these topics and request moving to a formal rulemaking after proposing additional rule language.

On September 1, 2022, Staff filed a straw proposal that enabled preferential curtailment of
certain DA customers, added confidentiality protocols for ESS Emission Planning Reports,
revised Staff’s original non-bypassable charges language, and outlined criteria for considerations
to expand DA program caps if applicable. Staff solicited stakeholder comments on the proposal
and developed a revised set of rules to include in a formal rulemaking. Staff brought these
revised rules before the Commission once again on October 4, 2022. During the public meeting,
multiple parties expressed concerns that the rules regarding preferential curtailment needed
additional discussion and refinement before implementation. The Commission approved Staff’s
recommendation to proceed to a formal rulemaking. However, due to the concerns from
stakeholders about the POLR and preferential curtailment rules, the Commission directed Staff
and parties to solidify more robust POLR and preferential curtailment rules prior to issuing a
Notice of Proposed Rulemaking and proceeding with the formal phase.

Since the Commission’s determination on October 4, 2022, Staff and parties have engaged in
multiple workshops and rounds of comments, specifically focused on POLR and the opportunity
for preferential curtailment. The revised rules in Attachment A were developed throughout this
process.

The final recommended rule language in Attachment A only includes substantive changes to
rules regarding POLR and preferential curtailment since Staff’s previous recommendation to
move to a formal rulemaking. The previously proposed rules for non-bypassable charges, ESS
emission reporting, and disclosure requirements remain largely unchanged. However, the format
of the rules has been aligned with the standard for the Secretary of State and the definition of
“Non-bypassable Charges” has been moved from 860-038-0170 to the Definitions for Direct
Access Regulation section in OAR 860-038-0005(22). Lastly, some definitions in OAR 860-038-
0005 have been removed as they were either deemed to be common usage or were already

defined in statute.

Summary of Revised Rules in 860-038-0290 and Stakeholder Input
Because the revised rule language in Attachment A only includes substantive changes to the
Preferential Curtailment section 860-038-0290, please refer to Staff’s report in Commission

5 Staff Report for July 12, 2022, Public Meeting RM1.
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Order No. 22-364 for a description of stakeholder feedback and development for all other
proposed rules in Chapter 860, Division 038. The Staff report from Commission Order No. 22-
364 is available as Attachment B of these comments.

Staff believes that preferential curtailment provides a workable reliability safeguard in many
circumstances. Given the state of the energy industry and the difficulties 10Us will face
implementing a reliable and just energy transition for cost-of-service (COS) customers, Staff
believes that it is reasonable to adopt policies that encourage DA customers and ESSs to be
responsible for their own reliability and promote the efficiency and innovation that retail choice
is supposed to capture. In Docket No. UM 2143, Staff has recommended requirements for an
ESS to demonstrate resource adequacy (RA) through participation in a binding regional or state
program. With this framework in place, Staff believes that enabling preferential curtailment can
provide an opportunity to better balance reliability and efficiency rather than relying on the IOU
to acquire duplicative capacity resources in case a DA customer returns.

The following sections provide parties’ feedback on specific concepts in the proposed
preferential curtailment framework as well as additional detail about the intent of certain rules in
OAR 860-038-0290.

860-038-0290(1) and 860-038-0290(5)

Multiple parties raised concerns about the timing of the preferential curtailment rules’ effective
date. Because the contested case portion of UM 2024 will take place following the AR 651
rulemaking, stakeholders requested that section 0290 should not become effective until the
contested case concludes. Staff agrees that the contested case will provide certain details that are
relevant to a customer’s decision to elect to be curtailable or not. To ensure that customers and
utilities will have the necessary information prior to making curtailment elections, subsection (1)
outlines an effective date of June 1, 2024 for the rules in OAR 860-038-0290. Staff believes this
effective date will provide the necessary time for contested case determinations to be finalized
before customers and utilities must begin planning to meet any requirements in the rules.

In subsection (5), Staff has included a 12-month minimum timeframe from the effective date of
the rules for legacy direct access customers to elect whether to become curtailable or non-
curtailable. The annual election window takes place in November, so even if the contested case
is not resolved after June 1, 2024, it is likely that customers would still have at least a full year to
make their curtailment election.

860-038-0290(3)
Staff’s proposed rule directs DA customers to elect to be curtailable or non-curtailable during the
November election window. New DA customers will make the election at the time they elect to
transition to DA service. Legacy DA customers will make the election in the first election
window that falls at least 12 months after the effective date of the section 0290 rules, as stated
above. Staff notes that the intent is to provide enough time from the effective date of these rules
for legacy customers to make an informed election decision. However, Staff has identified a
minor edit in this rule to ensure it is fair. In a situation where space under the cap on non-
curtailable load is limited, making the election 12 months after the effective date of the rules
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could delay legacy customers from securing space under the cap. New DA customers can make
their election during the nearest election window after the effective date of these rules, which

could allow a new customer to obtain space under the cap before a legacy customer has the same
opportunity. To ensure the rule is fair to legacy customers, Staff recommends the following edit:

(5) Consumers already participating in a New Large Load Direct Access Program
or long-term opt-out direct access service must make the election defined in
section (3) of this rule prior to or during the first annual election window that
takes place at least 12 months after the effective date of this rule.

Staff recommends adding “prior to or during” to ensure that legacy DA customers can make the
curtailment election at the same time a new customer is able to. Additionally, a customer may
elect to change their curtailment election each year during the annual November window.

In comments, NIPPC suggested that the rule should clarify that DA customers are able to elect
whether a given load is curtailable or not.® Staff agrees that the feasibility of curtailment could be
different for loads of different sizes or at certain service points, among other factors. Staff has
included NIPPC’s suggestion to ensure that a customer is not entirely excluded from becoming
curtailable due to an issue at a single service point or with a portion of load.

860-038-0290(4)(b)

Staff has included a rule outlining when a returning DA customer cannot be curtailed. Multiple
parties have noted that it is necessary to include more detail about what type of load is
considered infeasible to curtail. While Staff agrees that infeasibility will need to be defined, it is
a determination that is best suited for the contested case. Many factors influence a utility’s ability
to curtail. PacifiCorp has stated that a load could only be curtailable if it is above a certain
megawatt threshold and can be curtailed in under 10 minutes. These types of criteria will require
additional fact-finding in the contested phase to determine what should be classified as infeasible
to curtail.

860-038-0290(7)

In previous straw proposals, Staff had proposed a backstop capacity charge for non-curtailable
load, and no such charge for curtailable loads. Multiple parties including AWEC, NIPPC,
Brookfield, and Calpine did not support a backstop capacity charge, and PacifiCorp proposed an
alternative that would introduce a cap on non-curtailable load in lieu of an upfront capacity
charge. Parties were more amenable to the cap framework, and Staff has included this idea in
rule. Staff notes that subsection (7) does not limit the Commission’s discretion to set caps on
other sections of DA load, nor does it obligate the Commission to set any additional cap. This
rule is exclusive to non-curtailable load.

The cap should be set at a level that limits any potential reliability and cost impacts in the event
DA customers return to default supply. Staff has removed language that imposes a backstop

6 Docket No. AR 651, NIPPC Supplemental Comments on Preferential Curtailment Proposal, at 5, (February 3,
2023).
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capacity charge but has added provisions in other subsections that ensure any generation or
market purchases that serve a returning DA customer are priced at a level that does not harm
COS consumers.

860-038-0290(8)

Staff has continued to include the provision that all costs for curtailment infrastructure must be
paid for by the DA customer. This continues to be an important safeguard against cost shifting to
COS customers.

860-038-0290(9) and 860-038-0290(10)

PAC and PGE have expressed concerns about liability in a situation where a utility is allowed to
curtail a returning customer. Staff has included that a returning customer should be served with
Uncommitted Supply if possible before opting to curtail the customer. Uncommitted Supply is
defined to only be true excess generation or market purchases that are not used for the utility’s
contractual obligations, reserve margins, or COS customers. Additionally, Staff has included that
the Commission will set criteria that clarify how the utility can ensure it has complied with the
rules when enacting curtailment.

Staff notes that PAC proposed rule language outlining an application process for customers who
elect to be curtailable that the utility would approve or deny. Staff believes such a framework
may be too prescriptive to include in rules and may function more effectively in a tariff. This
level of detail may need to be informed by findings in the contested case as well.

860-038-0290(11) and 860-038-0290(14)

Without requiring dedicated backstop capacity investment for a DA customer, there is the
potential for a returning customer to be served with generation that could have been sold at a
higher market price. COS customers could lose an opportunity to receive the benefit from that
price difference. Subsections (13) and (14) ensure that the DA customer pays the higher market
price so that COS customers retain the potential benefit from selling excess utility supply.

Staff recommends a minor change to these rules compared to the Notice of Proposed
Rulemaking. Staff recently became aware that, as written, the rule would require the customer to
unnecessarily pay a higher cost than market price if the utility’s own generation is more
expensive than market prices. This requirement would not provide any additional safeguards to
COS customers and is not needed. Staff recommends the following change to the rules:

(11) If areturning preferentially curtailable consumer is served with Uncommitted
Supply, the consumer will be charged the-greater—of the incremental capacity and
energy costs or the retail energy market costs required to serve on less than the
required notice of return in the electric company's direct access program tariff.
Even if the retail energy market costs are greater than the utility’s own
incremental capacity and energy costs, the curtailable consumer will be charged
the market cost.
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(14) If a non-curtailable consumer returns to the electric company's service
without the required notice of return under an electric company's direct access
program tariff, the electric company shall charge the non-curtailable consumer the
greater—of the incremental capacity and energy costs or the retail energy market
costs required to serve on less than the required notice of return._Even if the retail
energy market costs are greater than the utility’s own incremental capacity and
energy costs, the non-curtailable consumer will be charged the market cost.

860-038-0290(15)

Currently, areturning DA customer must move from emergency default service to standard offer
service after 5 days. The customer can remain on standard offer indefinitely until either returning
to DA or choosing to move to COS. Staff believes that the ability to remain on standard offer
indefinitely could present risks to COS customers. If the utility begins purchasing market energy
for a returning customer after they leave emergency default service, any inability to obtain that
energy would potentially impact COS. This situation could become exacerbated in an event with
multiple ESS failures or market illiquidity.

Instead, subsection (15) includes a time-limited process where the returning customer could elect
to remain on default supply for the duration of the required notice of return under a utility’s DA
tariff or go back to an ESS. This timeframe would be determined by the Commission, and the
customer would pay the cost of generation or market supply price (as described in subsections
(11) and (14)) required to serve them for that duration. The customer could opt to return to direct
access at any point during this time, but if they remain on standard offer after this window, the
customer will have to remain on that schedule for the remainder of the notice of return period
before returning to COS. Staff believes this rule better protects COS customers, especially when
a backstop capacity charge is not present in the POLR framework.

Future Process in UM 2024

Upon conclusion of this rulemaking, Staff will begin to transition to the contested case phase in
UM 2024. Staff anticipates that at least the following topics will be addressed over the course of
the contested case:

e Existence and level of caps on Direct Access, including non-curtailable load.
Determining criteria for a customer to be preferentially curtailable.
Methodology for collecting the costs associated with curtailment infrastructure.
Types of charges that are non-bypassable by Direct Access.

ESS emission reporting template, compliance, and Commission evaluation.

Page 6 of 33



This concludes Staffs comments.

Dated this 31% day of March, 2023.

Mﬁm
Madison Bolton
Senior Energy and Policy Analyst

Strategy & Integration
503-508-0722
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ATTACHMENT A: Notice of Proposed Rulemaking

OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION

SHEMIA FAGAN STEPHAMNIE CLARK
SECRETARY OF STATE DIRECTOR
CHERYL MYERS B0 SUMMER STREET NE
DEPUTY SECRETARY OF STATE SALEM, OR 57310
BO3- 3730701
NOTICE OF PROPOSED RULEMAKING
INCLUDING STATEMENT OF NEED & FISCAL IMPACT FILED
02/24/2023 4:51 PM
CHAFTER BEO ARCHIVES DIVISION
PUBLIC UTILITY COMMISSION SECRETARY OF STATE

FILING CAPTION: Direct Access Rulemaking (AR 651)
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 04/25/2023 4:00 PM

The Agency requiests public comment on whethar other optionsshould be considenad for acheving the arle’s sub ive goalswhile reducing negati THMTHC
impact of the rule on business.

CONTACT: Diane Davis PO Box 1088 Filed By:

971-375-5082 Salem,OR 97302 Diane Davis

diane davis@puc.oregon.gov Rules Coordinator

HEARING(S)

DATE: 04/04/2023
TIME: 1:30 PM
COFFICER: Christopher J. Alhwein

REMOTE MEETING DETAILS

MEETING URL: Click here to join the meeting
PHOME NUMBER: 1-660-254-5252
CONFERENCE ID: 1605134000

MNEED FOR THE RULE(S)

These rules are needed to assist with implementation of House Bill (HB) 2021 (2021) sections 5, 14, and 25 as wellasto
update the rules for Direct Access (DA). Updates include housekesping measures, word changes for clarification and
the elimination of redundancies. The proposed rules outline the criteria for charges that cannot be bypassed by taking
DA service, require disclosures of emissions information for ESSs, direct utilities to implement preferential curtailment
in certain emergency default service scenarios, and codifies the reguirements for E35 emissions planning reports
addressed in HE 2021 now Oregon Laws 2021, Chapter 508.

Any person may file comments by April 25, 2023. The Commission encourages participants to file written comments
concerning the proposed rule revisions as early as practicable in the proceeding so that other participants can consider
and respond to the comments before the deadline.

Participants whao present oral comment at the April 4, 202 3, hearing will be asked to also submit written comments
before the comment period closes on April 25, 2023.

Please reference Docket Mo. AR 651 on comments and attach them as a Word or pdf file to an e-mail to the
Commission's Filing Center at PUC FilingCenter@puc.oregon.gowv.
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Interested persons may review all filings online at

https:/apps puc state.or us/edockets/ DocketMolLayout. aspDocket ID=23063. For guidelines on filing and
participation, please see OAR B60-001-0140 through 860-001 -01 60 and OAR BE0-001-0200 through B60-001-0250
found online at https:/fsecure sos state or ws/oard/displayDivisionR ules action?selectedDivision=4027.

DOCUMENTS RELIED UPOMN, AND WHERE THEY ARE AVAILABLE

HE 2021 (Oregon Laws 2021, Chapter 508) available online at
https:/fwww_oregonlegislature.gov/bills_laws/lawsstatutes/202 1orlaw( 508 pdf

AL Christopher J. Allwein's Memorandum available online at
https:fedocs puc state.or us/efdocs/HDA/um202 4hda1 6561 3 pdf

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

The rules are expected to have little to no direct impact on racial equity in the state of Cregon and cnly apply to Direct
Access. Indirectly, allowing large utility customers with high energy demand to shop for direct acoess to energy supplies
may assist certain customers to remain or become more competitive in a global ecomomy, and thus facilitate job
retention and economic growth and the potential alkeviation of some economic inequity exacerbating racial inequity.

FISCAL AND ECONOMIC IMPACT-:

Staff time will need to be dedicated to the implementation of the rules, but the Commission anticipates that no
additional FTE will be required. The Commission does not anticipate that these rules will impose costs on other state
agencies.

COST OF COMPLIANCE:

{1) Identifyanystate agencies, units of local govemment, and members of the public [kely to be economically affected by the
rule(s). (2 Effect on Small Businesses: (g) Estimate the number and type of small businesses subject to the rulefs); (b} Describe the
expected report ing, recordkeeping and administrative activities and cost required to comply with the rufe(s); (c) Estimate the cost
of professiona | services, equipment supplies, [abor and increased admin istration required to comply with the rufes).

(1) It is unlikely that agencies and units of local government will be impacted, however, Energy Service Suppliers (E55)
will be impacted to the extent that they are required to provide additional reporting. The rules apply to Electric Utilities
and Electricity 3arvice Suppliers who serve Direct Access customers whose relatively high energy demand is indicative
of larger businesses.

(2)(a) Small businesses are unlikely to be impacted by the rules.

{b) Small businesses are unlikely to be impacted by the rules.

(c) Small businesses are unlikely to be impacted by the rules.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses were not specifically targeted during the rule development process. PUC stakeholders from the UM
2024 service list were invited to participate in all informal processes for the AR 651 rulemaking.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

Thessa rules adopt in part the requiraments of HE 2021 and provide additional detail around requirements for Direct
Access in Cregon. PUC Staff held workshops and rounsds of written comments with stakeholders prior to opening this
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formal stage of rulamaking.

RULES PROPOSED:
B8E60-038-0005, 860-038-0170, B60-038-0250, 860-038-0300, 860-038-0405, B60-038-0590, 860-038-0740
AMENL: 860-038-0005

RULE SUMMARY: This rule adds a definition for "Preferential Curtailment,” deletes unnecessary definitions, arranges
the definitions alphabetically, and renumbers the rule provisions.

CHANGES TO RULE:

B860-038-0005
Definitions for Direct Access Regulation

As used inthis Division

(1) "Above-market costs of new renewable energy resources" means the portion of the net present value cost of
producing power (including fixed and operating costs, delivery, overhead, and profit) from a new renewable
energy resource that exceeds the market value of an equivalent quantity and distribution (across peak and off-
peak penods and seasundrtﬂ af pm-rerfruma mn:llfferentated SOUTCE, vnth the same termm‘cmtractﬂ

{S}'ﬁm:lllaryr semces' meansﬂmesewltes necessaryunncu:lentaltuﬂ'netrammssnn and delivery of electricity
from resources to retail electricity consumers, including but not limited to scheduling, frequency regulation, load
shaping, load fdlmr.ring spinning reserves, supplemental reserves, reactive power, voltage control, and energy
hEIlEIl‘l:II'E semces 1]

83) 'CtlﬂpEtlh'u'E' upemtnns Means arr.-'-EI-Ednc mrrpmfs achmhe-s |nvalwngtl'e saleur marketing of
electricity services or directly related products in an Oregon retail market. Competitive operations include, but
are not limited to, the following ]

(a) Energy efficiency audits and programs;1]

(b} Sales, installztion, management, and maintenance of electrical equipment that is used to provide generation,
transmission, and distribution related services or enhances the reliability of such services; andTl

() Energy management services, including those services related to electricity metering and billing. Services or
products pl'nuil:led by the electric company as part of its electric service to its non-direct access customers within
its allocated service territory, or transmission and distribution services toits direct access customers are not
cunpehtnre upemtmns 11

{124) "Default supplier” means an electric company that has a legal obligation to provide electricity services toa
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consumer, as determined by the Commission 1T

(135) "Direct access™ means the ability of a retail electricty consumer to purchase electricity and certain andillary
services directly from an entity other than the distribution utility 4]

(144) "Direct service industrial consumer™ means an end-user of electricity that obtains electricity directhy from
the tm‘ﬁmssaon gm:l and mtﬂ'u‘mghadlsh'lh.ltlon utlI |t'y1l

toathird parbye 9

{187) "Economic utility imvestment" means all Oregon allocated investments made by an electric company that
offers direct access under ORS 757.400 to 757.667, including plants and equipment and contractual or other legal
obligations, properly dedicated to generation or conservation, that were prudent at the time the obligations were
assumed but the full benefits of which are no longer available to consumers as a direct result of 757.600to
757667, absent transition aredits. "Economic utility investment™ does not indude costs or expenses disallowed by
the Commission in a prudence review or other proceeding, to the extent of such disallowance, and does not
|ndude flnesurpenalhes al.rtl'nnzed and |rrmsed IJI'I:IEF stateu’federal Iawﬂ

{208) 'Electnc ::umpar‘ryr Dperatluml |nfunnat|un' means |rn‘urrrut|un Dhl:;uned by an electric company as part of
its provision of services or products, as long as such products or services are not defined as "competitive
operations_"* Such information includes, but is not limited to, data relating to the interconnection of customers to
an electric company’s transmission or distribution systems; trade secrets; competitive information relating to
internal processes; market analysis reports; market forecasts; and information about an electric company's
transrri ssmrl or dlstrlhuhun s'.-stem pl"Ch:ESvE, Dperatuns, or plans ar strategl-s for e:parslun 'I'[

sepdees 1]

{259) "Electricity service supplier” or "ES5" means a personor entity that offers to sell electricity services
available pursuant to direct access to more than one retail electricity comsumer. "Electricity service supplier” does
not include an electric utility selling electricity to retail electricity consumers in its own service territory. An ESS
can also be an aggregator ]

[2&10) "Emergency default service™ means a service option provided by an electric company to a nonresidential
consumer that requires less than five business days' notice by the consumer or its electricity service supplier y]
(2£11) "Fully distributed cost™ means the cost of an electric company good or service caloulated in accordance
with the procedures set forthin QAR 840-038-0200.9

(128) "Functional separation” means separating the costs of the electric company's business functions and
recording the results within its accounting records, including allocation of common costs g

(2213) " Joint marketing™ means the offering (including marketing, promotion, or advertising) of retail electric
services by an electric company in conjunction with its competitive operation to consumers either through contact
initiated by the electric company, its Oregon affiliate, or through contact initizted by the consumer

(3014) "Large nonresidential consumer" means a nonresidential consumer whose kW demand at any point of
delivery is greater than 30 kW during amy two months within a prior 13-month period {7

.__!.!"'.'_ il "-!'E" '!"""'! - '!."!'." - ".."- l'l

{3153 'I'-"Iul'tl st.ate elettrrc::un‘par‘rf' means an EI-Ettnn:mrmarﬁrﬂ'l.at provided regulated retail electric service ina
state in addition to Oregon prior to January 1, 20009
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[216)-
el

{38 "New" as it refers to energy conservation, market transformation, and low-income weatherization means
measures, projects or programs that are installed or implemented after the date direct access is offered by an
electric company.

{SSEJJ_J : hhl'l—-EI'lE'rg‘r atl:rl tﬂ.ltﬁ meansﬂ'leermmrmental eccumrmc, ar'u:l social benefits of generation from
renewable energy fadilities. These attributes are normally transacted in the form of Tradable Renewable
CEI'tIﬁC.EItE.“ .

{41_:| Dngolngvﬂuahm means the pru:::ess ufdeten'runlng tarslhon custsu' t!EI"IEﬁ'IEfCI’EIEEf‘EI’JtIDﬂ asset by

comparing the value of the asset output at projected market prices for a defined period to an estimate of the

revenue requirement of the asset for the same time period y]

(4219) "One-time administrative valuation" means the process of determining the market value of a generation

asset over the life of the asset, or a period as established by the Commission, using a process other than

divestiture

{4&2{]] "One average megawatt” means 8,760,000 kilowatt-hours (8,784,000 in a leap year) of electricty per
cu‘rsea.rtwe rrﬂr'rl:h pennd.ﬂ

{4521) "Oregon share” means, for a multi-state electric company, an interstate allocation based upon a fixed
allocation or method of allocation established in a Resource Plan or, in the case of an electric company that is not a
multi-state electric mmpar'r',r, 10[] percentﬂ

mstsﬂ'l.ataren:irected ﬂ'lel slature to berecuvered aII l:ustun'lersor::h that I"EtEII| cunmrrﬁssewed
I:rlrelectrlut'.r sem-ces.mdlers utherwlse mavmd h'grl:ll:rta r_lgelectnc ucmer through direct access that are

fmm ID::nmrrIssrun Staﬁ,ﬂ'lemgu_n D_eErtment ufEr_'nergLar'd the fullmr.rl[ml
{a) Local governments:

(b} Electric companies
(c] Residential consumers:y

(2] Small nonresidential consumers.
{,253 'Preferentlal Curtailment" refers tothe EI-Ettn-l: garﬁ-’suhh_gahun tGCUI"EI| EIIEI ble dlrf_'ct ACCESS

[24) "Proprietary consumer information” means any information compiled by an electric company on a consumer
in the normal course of providing electric service that makes possible the identification of any individual consumer
by matching such information with the consumer's name, address, account number, type or classification of
service, historical electricity usage, expected patterns of use, types of facilities used in providing service, individual
contract terms and conditions, price, current charges, billing records, or any other information that the consumer
has expressly requested not be disdosed. Information that is redacted or organized in such a way as to make it
impossible to identify the consumer to whom the information relates does not constitute proprietary consumer
information

(4927 "Qualifying expenditures” means those expenditures for energy conservation measures that have a simple
payback period of not less than one year and not more than 10 years and expenditures for the above-market costs
of new renewable energy resources, provided that the Oregon Department of Energy may establish by rule 2 limit
onthe maximum above-market cost for renewable energy that is allowed as a credit 7

[5828) "Registered dispute” means an unresolved issue affecting a retail electricity consumer, an ESS, or an
electric company that is under imvestigation by the Commission's Consumer Services Section but is not the subject
ofa formal ECITIp|EIII'I1'_1T
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{5329) "Renewable energy resources” means-1]

{a) Electricity-generation facilities fueled by wind, waste, solar or geothermal power, or by low-emission nontboxic
biomass based on solid organic fuels from wood, forest, and field residues ]

(b} Dedicated energy crops available on a renewable basis T

() Landfill gas and digester gas; andf]

{d} Hydroelectric facilities located outside protected areas as defined by federal law ineffect on July 23, 199997
(54:30) "Residential consumer™ means a retail electricity consumer that resides at a dwelling primarily used for
residential purposes. "Residential consumer” does not indude retail electricity consumers in a dwelling typically
used for residency periods of less than 30 days, induding hotels, motels, camps, lodees, and dubs. As used in this
section, "dwelling” includes but is not limited to single-family dwellings, separately metered apartments, adult
foster homes, manufactured dwellings, recreational vehides, and floating homes.q]

(5531) "Retail electricity consumer” means the end user of electricity for specific purposes such as heating,
lighting, or operating equipment and includes all end users of electricity served through the distribution system of
an electric utility on or after July 23, 1999, whether or not each end user purchases the electricty from the
electric utility. For purposes of this definition, a new retail electricity consumer means a retail electriaty
consumer that is unaffiliated with the retail electricity consumer previously served after March 1, 2002, at the
site ]

(5&32) "Self-directing consumer” means a retail electricity consumer that has used more than one average
megawatt of electricty at any one site in the prior calendar year or an aluminum plant that averages more than
100 averapge megawatts of electricity use in the prior calendar year, that has received final certification from the
Oregon Department of Energy for expenditures for new energy conservation or new renewable energy resources
and that has notified the electric compary that it will pay the public purpose charge, net of credits, directly to the
Elecmc mrrpan'gr in acmrd.am:e wrth thE terms ufthe Elech'lc mmparr'.-"s tanff re-gardlng public purpose credits ]

{59;3;1] ‘Site' meansdl

(a) Buildings and related structures that are interconnected by fadilities owned by a single retail electricity
consumer and that are served through a single electric meter; orf]

(b} A single contiguous area of land contzining buildings or other structures that are separated by not more than
1,000 feet, such thaty]

{A) Each building or structure included in the site is no more than 1,000 feet from at least one other building or
structure in the site ]

(B) Buildings and structures in the site. and |and containing and connecting buildings and structures in the site, are
owned by a single retail electridty consumer who is billed for electridity use at the buildings and structures; and{]
{C) Land shall be considered to be contiguous evenif there is an intervening public or railroad right of way,
provided that rights of way |and onwhich municipal infrastructure facilities exist (such as street lighting, sewerage
transrrlsslm, anl:l roadwa? cmh‘uls] shdl nut hecurmdered cmh:g].mmﬂ

{5;;3_4] ‘Structurﬂ separatlun means separatlngthe elew:tnc ::umparry"s a-ssets I:ry transferrmg 3-59515 tu an
affiliated interest of the electric company 1]

&35) "Total transition amount” means the sum of an electric company's transition costs and transition benefits 1]
(344) "Traditional allocation methods™ means, in respect to a multi-state electric company, interqjurisdictional cost
and revenue allocation methods relied upon in such electric company’s last Oregon rate proceeding completed
prior to December 31, 20009

(&8537) "Transition benefits" means the value of the below-market costs of an economic utility imestment ]
(&£&38) "Transition charge” means a charge or fee that recovers all or a portion of an uneconomic utility
investment ]

[6%£39) "Transition costs™ means the value of the above-market costs of an uneconomic utility investment.y]
(£840) "Transition credit” means a credit that returns to consumers all or a portion of the benefits froman
ECONOMIC utllltyrln'uf:-.'tmentﬂ

{42! ﬂJncurrmtI:ed Sl.lppl'r"lsggrﬂ'atm rearsmablv available to the electric company in the market or through
the electric ::umgm"s OWN MESOUNCES. Um:cunmltted ‘Euugglx excludes ar_rl.: gEErahun needadtun‘reet the electric
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{4_4: 'Unemnm'mc uhlll'ﬂrﬁﬁtmﬂ ee— dlﬂregan dhc.ated |r|'uEh'rlenismade I:rgr melectnc ::ulrpan'fthat
offers direct access under ORS 757.600 to 757.667, including plants and equipment and contractual or other legal
obligations, properly dedicated to generation, conservation and work-force commitments, that were prudent at
the time the obligations were assumed but the full costs of which are no longer recoverable as a direct result of
757600 to 757667, absent transition charges. "Uneconomic utility investment” does not include costs or
expenses disallowed by the Commission in a prudence review or other proceeding, to the extent of such
disallowance and does not include fines or penalties as authorized by state or federal law 1]

(F245) "Unspecified Market Purchase Mix" means the mix of all power peneration within the state or other region
less all spedfic purchases from generation facilities in the state or region, as determined by the Oregon
Drepartment of Energy.

Statutory'Other Authority: ORS 183, Z58.0R5 756, ORS 757

Statutes/Other Implemented: ORS 756.040_0RS 757.600- 757667
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ADCPT: 860-038-0170

RULE SUMBARY: This rule articulates criteria used in Commission determinations on whether a charge should not be
able to be bypassed as a result of taking Direct Access sarvice.

CHANGES TO RULE:

B60-038-0170
MMsahleChgg

cu‘rsuderthe follu:mn ng factu‘s_jl
j;u '.ld'letl'ierlt ISFEEI.III‘Ed sttatuteﬂ

g} M\Eﬂ'ler or mt |t EDI"IfEfSEI den'u:mtrahle Elecmc svstem her‘reﬁtm surne cn.lstcu'ners ovEr uﬂlers*l'[ .
{d} wl"seﬂ"rer |t|5 in the uubllc |r1tere5|:1l

deterrruned I:r.r the Cm‘rmlssm
Sizurbawfﬂtl'ler Auﬂ'nﬂh" ICRS 183, ORS 7546, ORS 757
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ADOPT: 860-038-0200

RULE SUMMARY: This rule directs utilities to curtail returning customers on emergency default service in specific
SCENArios.

CHANGES TO RULE:

B&60-038-0290
Preferential Curtailment

{1} This nule becomes effective ne 1, 2024, 7
(2] Except as provided in sections (4), (8], and () of this rule_each electric comparny must provide preferential
curtailment of Mew Large Load Direct Access Program participants, 5 defined in QAR 840-038-0700(2)(d), and

long-term opt-out direct access consumers 17
{SjAtthe tmeamrmmer m;lkes its direct access Electlun. NEWLEIE Load D|re1:t Access Prgam p_artlcl Er‘ds

. 2l = =, = = =1 = L= K= L
or nun—cl.lrtal Iahle Acunsl.lmer that malr.esm sul::h electlunw Il bedeanedmn-curta Iahle]
141.!&11 electnc cmm:ma\r nﬂ-t ureferenhall‘lr curtall the Iuad ufa dlrect C0ESS CONSUMEr v.rhen“IT

svstem upg[ada reqmredtucur‘l:ulthelnad are |nstalled tsted, zn:l pru::-ped'.-' ﬁ.lm:tmn_ng.j]
[F)Ifa preferenhalhr l:urtallable consumer r-El.'ums tudefajt smpl'lrwlﬂmt nrandlrgtl".e @lrﬂd t| me fior notice
= - K Pl =

ureferentlall'.r curtallahle ECII'E!.ITIEF wlth L.Incurrrnrtted Sl.luplv bEfure curt.a Ilgthat mnsumer j ]
{11:| Ifa rElurnl ng nreferer'ltlal I'gr cu'tallable consumer |sserved with Uncumrrutted Ejmhr the consumer '|'||'I|| be

nmregdanhal |:I| rect access consumers’ Iuad that has bEE'I'I elected tu be curtail abl ; ]
{13: Apreferentalhf curtallable mnsumerﬂut remrrtstuﬂ'neelectrlc CDMS semce wltl'u:nutthe r'am.lred

4 3ilable = eCtr] = with equired notice of rety
under an electrlc En\-’s dlrectaccess umg[ tariff the electncmngar_r'gshall nl:lu[gg the non-curtailable
consumer the greater of the incremental capacdity and energy costs or the retail energy market costs required to

serve on less than the required notice of return, 7
{15!| SEdluns [13‘] ar'u:l{14ﬁ of this n.lIEl:ln mtllrrlta NewLarEeLnad DlrectAccess F‘ru_g[am Ertlclp_anturlmg

(al The :unsumerl'l.as u’mded 3 m-hcecn‘ re11|rn mthe electrlc mngmf_s SETVICE, .I I .
{h}'l'l"necung.lner rernalnsm defadt Sl.l]ﬂh"fﬂ' Im‘g@n the time perlud necessarvtu select an ESS and return
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AMEND: 860-038-0300
RULE SUMMARY: This rule change directs ES5s to disclose energy supply mix and the associated emissions annually.
CHANGESTO RULE:

B860-038-0300
Electric Company and Electricity Service Suppliers Labeling Requirements [

(1) The purpose of this rule is to establish requirements for electric companies and electricity service suppliers to
provide price, power source, and environmental impact information necessary for consumers to exerdse informed
choice. T
{EIAneIectnutvsmeprmdermstmstamnmmnfﬂﬁegggmga_t ﬂrgg g:ﬁmxmdmaated

- - - = = £ [ I g Il JONE

18?01:]] El'dlEIthEI' |ndudﬁ:|mur'waa Ilric on its |nd|c.atwe urlcl_rgwebs.lteasremlred urﬂerﬂARBﬁD—ﬂ&B—
02759

(31 For each service or product it offers, an electric company must provide price, power source, and emvironmental
impact information to all residential consumers annually, or at a frequency prescribed by the Commission. The
information must be based on the available service options. The information must be supplied consistent with the
requirements prescribed by the Commission. The electric company must report price information for each service
or product for residential consumers based on the average monthiy bill and price per kilowatt-hour for the
available service options.

(34 An electric company and an electricity service supplier must provide price, power source and environmental
impact information to nonresidential consumers consistent with the requirements and frequency prescribed by
the Commission. An electric company and an eleciricity service supplier must report price information for
nonresidential consumers as fiollows:q]

{a) The price and amount due for each service or product that 2 nonresidential consumer is purchasing

(b} The rates and amount of state and local taxes or fees, if any, imposed on the nonresidential consumer;T

{c) The amount of any public purpose charge; andTl

(d) The amount of any transition charge or credit 77

(45) For power supplied through its own generating resources, the electric company must report power source
and ervironmental impact information based on the company’s own generating resources, not the unspecified
market purchase mix An electric compamy's own resources include company-owned resources and wholesale
purchases from specific generating units, |ess wholesale sales from spedfic generating units. An electric
compary's own resources do not include the non-energy attributes associated with purchases under the
provisions of a net metering tariff or other power production tariff unless the electric company has separately
contracted for the purchase of the Tradable Renewable Certificates. For net market purchases, the electric
compary must report power source and environmental impact information based on the unspecified market
purchase mix. The electric compamy must report power source and erwvironmental impact information for
standard offer sales based on the unspecified market purchase mi Y

(54) For purposes of power source and environmental impact reporting, an electric company and an electricity
service supplier should use the most recent unspedfied market purchase mixunless the electric compamy or
electricity service supplier is able to demonstrate a different power source mix and environmental impact. A
demonstration of a different mix must be based on projections of the mix to be supplied during the current
calendar year. Power source must be reported as the percentages of the total product supply including the
following-

(a) CoalAT

{b) Hydroelectricty:y]

(c) Matural gas.Y

{d) Muclear; andT]

(2] Other power sources including but not limited to new renewable resources, if over 1.5 percent of the total
POWET SoUrCe mi f

(&7) Erwironmental impact must be reported for all retail electric consumers using the annual emission factors for
the most recent available calendar year applied to the expected production level for each source of supply
included in the electricity product. Environment impacts reported must include at leastq]

{a) Carbon disdde, measured in |bs.kWh of COZ emissions ]

(b} Sulfur dioxide, measured in |bs./kwWh of SO2 emissions. T

(c) Mitrogen oxides, measured in lbskwh of MOx emissions; andf]
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(d) Mercury, measured in Ibs/kwWh of Hg emission.y]

(#8) Every bill to a direct access consumer must contain the electricity service supplier's and the electric
comparny’s toll-free number for inguiries and instructions as to those services and safety issues for which the
consumer should directly contact the electric company 7

(89 The electricity service supplier must provide price, power source, and environmental impact in all contracts
and marketing information T

(#10) The electric company must provide price, power source, and emvironmental impact in all standard offer
marketing information ]

(101) By September 1, each electric company and each electricity service supplier making any claim other than
unspecified market purchase mix must file a reconciliation report for the prior calendar year on forms prescribed
bvy the Commission. The report must provide a comparison of the power source mix and emissions of all of the
seller's certificates, purchase or generation with the claimed power source mix and emissions of all of the seller’s
products and sales T

(142) Each electricity senvice supplier and electric compamy owning or operating generation facilities shall keep
and report such operating data about its generation of electricity as may be specified by order of the Commission.
Statutory'Other Authority: ORS 183, 7546, 757

Statutes/Other Implemented: ORS 756.040, 757600 - 757 667
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ADOPT: 860-028-0405

RULE SUMMARY: This rule establishes the requirements for annual forward-looking ESS Emissions Planning Reports
and DEC emissions reports.

CHANGES TO RULE:

B60-038-0405
ESS Emissions Planning Report

turetul eIe~|:tr||::|tI||r CONSUMETs |r|Dre:E:c:n in ﬂ'le urewcusr_a er'u:lar Ear or hase:er:uted a mntract te sell electncltg

turetul IEIE'EtI'ICItlf CONSUIMETS |r|Dreeon withimn thefullw.nrrg tl'ree calendar years are requlred tu-fllea eumruf

= d = 1 II.J l
acu:urdar‘n:e '.l.nth m@ mez;, Eh.ap_ter 506 Section 541[gtm1:|1 n 1-0 davse‘fﬁl hﬂ'leDreE

Department of Environmental Quality 11
(2} Beginning on January 1. 2027, each ESS certified under ORS 757.649 that has sold electricity to retail
eIer:tnn:rtlur CONSUIMETS |n0re_em in ﬂ"re nreweusr_a eru:lar:.-garu' has executed a cmtract tosell electrlcﬂ_:.{ to retail

acu:urdar‘n:e '.l.nth S\E‘Ctlﬂl'l (3 ufthls rule. If an::nbed by the Eumrrlssmn. ear:h E55 must use estahllshecl fiorms to

provide information required under this nule 11
(3} Each ESS must file an Emissions Planning Report on or before June 1 of each calendar year that includes the
fdlmmggjl

Cmmlsaun websrte ur'n:lerthe F‘.eports& Fnrms sectlnn"“
{IJ}A. SUMIMary ufthe specrﬁc EIEEtI’ICIt‘."—EEiLmE rE‘IH.I'EE, I‘\-Ml'l'lgenerahun fremﬂmeremurca EMissIons

5 Al . - - - .'-. - I
e Anar:tlun anth.at ﬁesanrlual Isand resuurc |ru:|l|.||:l ified and rﬁed rnarket rd"rasﬁ

{AJ De'.releprnentuf non—errlttlrg dlspatchable rﬁuurca:‘“
(B} Demand response nﬁenng-__;j]

{D} Onsite renewahl_gjeneratlurm

the remrt's currtems referred tuln sectlun [3] of this rulel:nread'l unlque service temtewﬂ
{5:| Eumrrussmnstaﬁ and |ntereste|:| DETSONS ma'r ﬁle '.-mtten comments on each ES5's Errussmns P13 ggRepurt

5[18 ECIIDI'I 5 reqm rementfor u:onhnual and reamble m‘cgresstmuard corru:rhar‘cemtl‘l the clean erierw.ur .
tametssetferth |n0regor| Lau&?ﬂ?LCI‘gpterEDB,Sechm 31

F'iannlgg Remrt dnes nﬂ-t dermnstrate cuntlru.l;I arid reason;lble corrdlam:e thE' ESS must ﬁle an un:lated
Emissions Plamlg Renurt that addre:sesﬂ"re{:urrmssmn S CONCerns wlﬂ'un 20 dg.-s_'ﬂ
- my - - - -
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8) Availahility of Inf fion T
a) Information rding an anahysis of the (levelized if under different pricing structure) that the

customerwll hechigedfursemcerelated to l:l:m:lhancefur ead'l ufthe next Svears. as r‘ECI.III"Ed I:nr sectlun S{ﬁ

rmdrﬁed urﬂ-tectwe nrder‘IT
jﬂ Action plan that Erﬁa annual @Is and rﬁmrces. |r||:|u:|| rg;peclﬁed aru:l un;@'led market I:I.I'ChaLE,
[k = L=l £ £e [1i<

Dre;e:cn D|rect ﬁu:n:s mstumers, as reqmred hvSectlun 3[:] ufthls mle a ]
[C) The summary of the spedfic electricity-generating resources and MWh generation from those resources, as

required by Section 3(b) of this rule 17
{c) For EI.II'IZIJS-E nfﬂ'lls rule. Nm—l'-"larket Parti EI@I‘IE indudes Eumrrlssmn Staﬁ’ ﬂ1e Crtlzen 5 U'IJ ||t'.r Boam,

markets.
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AMEND: 860-038-0590

RULE SUMBARY: This rule is amended to provide a necessary exception from section (3] in the event that the
preferential curtailment rules in OAR 860-038-0290 are applied and to make housekeeping changes.

CHANGES TO RULE-

B&0-038-0590
Transmission and Distribution Access

(1) An electric company may be relieved of some or all of the requirements of this rule by placing its transmission
fadlities under the control of 2 regional transmission organization consistent with FERC Order Mo. 2000 and
obtaining Commission approval of an exemption ]

{2) An ES5 may request transmission service, distribution service or andllary services under standard Commission
tariffs and FERC-approved tanffs. The electric company shallmust coordinate the filings of these tariffs to ensure
that all retail and direct access consumers are offered comparable services at comparable prices. 7

(3) Except as otherwise directed by QAR 860-038-0290, each electric company shallmust provide
nondiscriminatory access to transmission, distribution, and andillary services, including transmission into import-
limited areas and local generation resources within import-limited areas, to serve all retail consumers. An electric
company shallmay not give preference or priority in transmission and distribution pricing, transmission and
distribution access, or access to, pricing of, or provision of andllary services and local generation resources, to
itself or its affilizte relative to persons or entities requesting transmission or distribution access to serve direct
access consumers. Mo preference or priority may be given to, nor any different obligation assigned to, any
consumer based solely on whether the consumer is purchasing service from an electric company or an ESS. Y]

{a) Amvy transmission or distribution capacity to which an electric company has entitlements, by ownership or by
contract, for the purpose of serving its Oregon load shall- bemust made available to an electric company and ESSs
that are serving such load on at least a prorata basis. An electric companyshalimust describe inits tariff filings
how it proposes to provide substantively comparable transmission and distribution service to all retail consumers
at the same or similar rates it ]

(&) Access to the electric company's transmission or distribution facilities or entitlements is restricted by contract
or by regulatory obligations in other jurisdictions; or]

(B} If providing transmission or distribution service on a pro rata basis would result in stranding generating
capacity owned or provided through contract by the electric compamy; 1]

(b} Except for those andllary services required by FERC to be purchased from an electric company, an ESS may
acquire, on behalf of the retail loads for which it is responsible, all ancillary services required relative to the
transmission of electricity by any combination of- 97

(&) Purchases under the electric company's Open Access Transmission Tariff 1]

(B) Self-provision; or

{C) Purchases from a third party 1T

(c) Energy imbalance obligations, induding the pricing of imbalances and penalties for imbalances, shallmust be
developed to reasonably minimize imbalances and to meet the needs of the direct access market emvironment.
The electric company shalimust address such energy imbalance obligations in its proposed FERC tariffs. Energy
imbalance obligations imposed upon ESSs, induding the entity serving the standard offer load, and consumers
purchasing service from the electric company, shallmust comply with the following

(&) The obligations shallimpose substantively comparable burdens upon ESSs, including the entity serving the
standard offer load, and consumers purchasing service from the electric company, and shallmay not unreasonably
differentiate between consumers that are entitled to direct access on the basis of customer class, provider of the
service, or type of access; ]

(B) The obligations shallrecoenize the practical scheduling and operational limitations associated with serving
retail consumer loads in the direct access environment, but shall-require ESSs, including the entity serving the
standard offer load, to make reasonable efforts to minimize their energy imbalances on an hourly basis T

(C) The obligations shall be designed with the objective of deterring ESSs, including the entity serving the standard
offer load, and consumers purchasing service from the electric company from burdening electric system operation
orgaining economic advantage by under-scheduling, over-scheduling, under-generating or over-generating. The
obligations shallmay not be punitive in nature; and

(D) The obligations shall-enable an electric company and ESSs, including the entity serving the standard offer load,
to settle for energy imbalance obligations on a financial basis, unless otherwise mutually agreed to by the parties
(d) Where local generation is required to operate for electric system security or where there is insufficient
transmission import capability to serve retail loads without the use of local generation, the electric company
shallmust make services available from such local generation under its ownership or control to ESSs consistent
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with the electric company's provision of services to standard offer consumers, residential consumers, and other
retail consumers. The electric company shalimust also specify such obligations in appropriate sales contracts prior
to any divestiture of such resources

(2] The electric company's tariffs shallmust specfy prices, terms, and conditions for scheduling, billing, and
settlement. Other functions may be specified as needed: 77

(f) &n electric company’s tariffs skallmust include a dispute resolution process to resolve issues between the
electric company and the ESSs that serve the retail load of an electric company in a timely manner. Such processes
shallmust provide that unresolved disputes related to such retail 2ocess matters may be appealed to the
Commissiony|

(4 If adherence to QAR 8&0-038-0520 his rule requires FERC approval of taniff or contract provisions, the
Elech'ic company must petition FECMHE approval of the ta_rilffun:ont'xt pra.-'isigns ithi

dain a timely
manner.

Statutory'Other Authority: ORS 183, 756085 756 ORS 757

Statutes/Other Implemented: ORS 756.040, ORS 757 600 - 757.667
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AMEND: 860-038-0740

RULE SUMMARY: This rule is amended to becoms consistent with the rules regarding non-bypassable charges in OAR
BE0-038-0170.

CHANGES TO RULE:

B60-038-0740

Mew Large Load Program Enrcllment and Rates

{1) Each Mew Large Load consumer must notify the electric company of its intent to enrcll in the Mew Large Load
Direct Access Program and opt out of cost-of-service rates at the earlier of either]

{a) A binding written agreement with the utility for eligible new load, or 7

(b} One year prior to the expected starting date of the incremental load A7

(2) Section 1) of this rule is waived for the eligible Mew Large Load consumer that has entered into a written
agreement with an electric company prior to September 30, 2018, indicating its intent to receive distribution
service from an electric company and for which the electric company has not planned to provide generation
supply service

(3) An electric company must charge Mew Large Load Direct Access participants a Mew Large Load Direct Access
Service Transition Rate that recovers the following-

(a) 20 percent of the fixved generation costs for five years; andf]

(b) Al reasonable costs of administering the Mew Large Load Direct Access Program ]

(4) Participants receiving service under the Mew Large Load Direct Access program must also pay an Existing Load
Shortage Transition Adjustment on the sum of the Existing Load Shortage for the participant and the Existing Load
Shortage of all of the participant’s affiliated consumers. T

{a) For purpases of this rule, " affiliated consumer” means a consumer, a controlling imterest which is held by
another consumer, engaged inthe same line of business as the holder of the controlling interest. 7

(b} For the purposes of this rule, "Existing Load Shortage” means the larger of zero or a consumer’s Average
Historic Cost-of-Service Load plus Incremental Demand Side Management less the average Cost-of-Service
Eligible Load during the previous 60 months T

{c) The Existing Load Shortage Transition Adjustment is a charge or credit equal to]

(&) 75 percent of fixed generation costs plus net variable power cost transition adjustments during the first five
years after enrollment in the Mew Large Load Direct Access Program; and 1T

(B} 100 percent of fixed generation costs plus net variable power cost transition adjustments after the first five
years of enrollment in the Mew Large Load Direct Access program ]

(5) A participant may be exempted from charges made under section (4) of this rule if the participant can
demonstrate that the change inload in gquestion is not due to load shifting activity. For purposes of this rule, "load
shifting” means the relocation of fadlities, equipment, processes, manufacturing, employess or any economic
activity for the deliberate purpose of increasing load at locations participating in the Mew Large Load Direct
Access Program from locations not subject to the Mew Large Load Direct Access Program. The electric company
tariff must include provisions detailing procedures and requirements for a participant to make this demonstration,
I

(6) A participant must also pay non-bypassable charges, in accordance with QAR 860-038-0170.
Statutory'Other Authority: ORSCh 183, 756.0R5 756 ORS 757

Statutes/Other Implemented: ORS 756040 757 600 through 75687 600 - 757 667, ORS 756,040
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ATTACHMENT B: Staff Public Meeting Memo October 4, 2023

ITEM NO. RM1
PUBLICUTILITY COMMISSION OF OREGON
STAFF REPORT
PUBLIC MEETING DATE: October 4, 2022
REGULAR X CONSENT EFFECTIVE DATE N/A
DATE: September 26, 2022
TO: Public Utility Commission
FROM: Madison Bolton

THROUGH: Bryan Conway, Caroline Moore, Scott Gibbens

SUBJECT: OREGON PUBLIC UTILITY COMMISSION STAFF:
(Docket No. AR 651)
Staff’s revised recommendation to move the Direct Access Rulemaking to
the formal stage.

STAFF RECOMMENDATION:

Staff recommends that the Oregon Public Utility Commission (Commission) adopt
Staff's policy guidance on Direct Access caps, approve Staff's request to open a formal
rulemaking on Direct Access (DA), and issue a notice of proposed rulemaking to adopt
permanent rules addressing the revision to OAR Chapter 860, Division 038 included in
Attachment A.

DISCUSSION:

Issue

Whether the Commission should adopt Staff's recommendation on Direct Access caps
and open a formal rulemaking to adopt revisions to Direct Access rules in OAR

Chapter 860, Division 038.

Applicable Rule or Law

Pursuant to ORS 756.060, the Commission “may adopt and amend reasonable and
proper rules and regulations relative to all statutes administered by the commission and
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may adopt and publish reasonable and proper rules to govern proceedings and to
regulate the mode and manner of all investigations and hearings of public utilities and
telecommunications utilities and other parties before the commission.”

The Oregon Administrative Procedures Act provides procedural guidelines for adopting
or amending administrative rules, including specific processes for contested case
proceedings.

OAR 860-038-0001 applies the Division 038 rules to electric companies and electricity
service suppliers (ESS) serving Direct Access customers in the state of Oregon.

Analysis

Procedural Background

On June 10, 2019, the Commission opened Docket No. UM 2024 to address the
Alliance of Western Energy Consumers’ (AWEC) petition for a general investigation into
long-term DA programs, which noted there was a near-term need to address

Direct Access with regards to issues like the changing energy landscape, cost shifting,
and competitiveness of a retail market, among others.” The Commission granted
AWEC’s petition in Order No. 19-271.8

On October 1. 2021, Administrative Law Judge (ALJ) Christopher J. Allwein’s
memorandum outlined the Commission’s new direction for the docket.® The
Commission determined that a phased sequence with a non-contested rulemaking
followed by a contested case process would allow for more “effective definition,
narrowing, and processing of the issues in this proceeding.”1® The memorandum
narrowed the scope of issues in the first phase to Direct Access requirements stemming
from House Bill (HB) 2021 and some elements of the parties’ straw proposals. As part
of Phase |, Staff drafted proposed language changes to Division 38 and developed
policy guidance on a small set of additional issues.

Following roughly nine months of proposals, comments and workshops, Staff proposed
moving to a formal rulemaking at the July 12, 2022, Public Meeting.!! Stakeholders
expressed a range of perspectives on Staff's draft rules and proposal to move to a
formal rulemaking including recommendations to revise the non-bypassable charge rule
language, add rules that address confidential information in the ESS Emission Planning
Reports, and exclude preferential curtailment frameworks at that stage.

7 INITIAL (APPLICATION, COMPLAINT, PETITION), 6/10/2019 (state.or.us).
8 UM 2024, Order No. 19-271.
9 UM 2024 Memo 10-01-21.pdf (state.or.us).
10 4.
11 Staff Report for July12, 2022, Public Meeting RM1.
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The Commission rejected Staff's proposal on the basis that further policy guidance was
needed regarding DA program caps, Provider of Last Resort (POLR) obligations, and
the feasibility of preferential curtailment. The Commission recommended that Staff
develop arevised proposal for these topics and request moving to a formal rulemaking
after proposing additional rule language.

On September 1, 2022, Staff filed a straw proposal that enables preferential curtailment
of certain DA customers, adds confidentiality protocols for ESS Emission Planning
Reports, revises Staff's original non-bypassable charges language, and outlines criteria
for considerations to expand DA program caps if applicable. Multiple parties submitted
comments on Staff's straw proposal on September 15, 2022, including:

AWEC

Brookfield Renewable Trading and Marketing LLP (Brookfield)

Climate Solutions and Green Energy Institute

The Northwest and Intermountain Power Producers Coalition (NIPPC)

Oregon Citizens’ Utility Board (CUB)

PacifiCorp (PAC)

Portland General Electric (PGE)

QTS Investment Properties Hillsboro (QTS)

Staff developed the final recommended rule language in Attachment A while
considering the redlines and comments that parties submitted.

Summary of Staffs Revised Division 038 Rules and Parties’ Input

The revised rule language in Attachment A includes changes to the following sections:
Non-bypassable charges (860-038-0170)

Preferential Curtailment (860-038-0290)

HB 2021 utility and ESS labeling requirements (860-038-0300)

ESS Emissions Planning Report (860-038-0405)

Nondiscriminatory access to transmission and distribution (860-038-0590(3))

Staff has also included guidance for DA program caps outside of rules on pages eight
through nine.

Non-Bypassable Charges

The proposed rule language contains modifications from multiple parties and Staff that
represent greater consensus on the definition and criteria for non-bypassable charges.
The definition now states that “Non-Bypassable Charges are costs that are directed by
the legislature to be recovered by all customers or charges that retail consumers served
by electricity service suppliers otherwise may avoid by obtaining electric power through
Direct Access that are determined by the Commissionto be appropriate for recovery
from all customers.” A list of non-bypassable charges will still be developed in the
contested phase.
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NIPPC expressed desire for clarification in section (2), outlining concerns that the rule
could imply that DA customers would pay for charges that are not “similarly borne by
utility bundled service customers.”’2 While it is correct that this rule only refers to DA
customers, Staff does not intend for the Division 038 rules to create non-bypassable
charges that are not similarly paid by utility customers. Staff notes that the Division 038
rules are specific to Direct Access in Oregon. Therefore, they are written in the context
of DA customers. The criteria in subsection (1)(a)-(e) provides context in how charges
are determined and reads as if all other utility customers are also paying the same
charges. Additionally, the definition of “Non-bypassable Charges” in section (1)
mentions “costs...recovered by all customers” which implies that DA customers are
paying the same charges in a similar manner as other utility customers. The method of
collecting and paying such charges is not outlined in this rule language and will require
further determination in the contested phase. Staff does not view this language as
precluding any specific collection method for non-bypassable charges, such as a
surcharge, which NIPPC has previously proposed.

QTS expressed concern with section (2), requesting that a differentiation between
Long-Term Direct Access (LTDA) and New Load Direct Access (NLDA) customers be
included so as not to preclude the Commission from making different determinations for
those customer segments.13 Staff believes that the criterion in subsection (1)(c) and
possibly other subsections can provide guidance in determining whether charges should
be applied differently between these customer classes. Additionally, section (2) states
that Non-Bypassable Charges must be paid by DA customers “as determined by the
Commission” which provides for Commission discretion on this issue. Staff does not
view this language as preventing the Commission from making determinations on NLDA
and LTDA eligibility for certain charges, which can be examined further in the contested
phase.

PGE and PAC raised concerns with subsection (1)(e), claiming that designating a
charge as non-bypassable “in order to establish fair, just, and reasonable rates” does
not necessarily protect against unwarranted cost shifting in this context.141°> Staff
addressed this concern in the straw proposal, citing ORS 757.607 which states that
“The Commission is charged both with establishing just, fair, and reasonable rates and
preventing unwarranted shifting of costs to non-DA customers.” For clarity, Staff has
added “and prevent unwarranted cost shifting” to subsection (1)(e) to align with the
statute and address cost shifts in this context.

Lastly, Staff has clarified the language in the definition of an Uneconomic Cost of
Implementing a Public Policy Goal on page 18 of Attachment A by removing the word
“through” after the word “avoided”

12 Docket No. AR 651, NIPPC Comments on Staff Straw Proposal,at2, (September 15,2022).

13 Docket No. AR 651, QTS Comments on Staff Straw Proposal,at1, (September 15,2022).

14 Docket No. AR 651, PGE Comments on Staff Straw Proposal, at2, (September 15,2022).

15 Docket No. AR 651, PacifiCorp Comments on Staff Straw Proposal,at7, (September 15, 2022).
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(73) “Uneconomic Cost of Implementing a Public Policy Goal” means the
difference between the cost of implementing the public policy goal and the
regulated costs that are avoided as a result of implementing the public
policy goal.

Provider of Last Resort and Preferential Curtailment
Staff believes that preferential curtailment provides a workable option in many
circumstances. Given the state of the energy industry and the difficulties IOUs will face
implementing a reliable and just energy transition for cost-of-service customers, Staff
believes that it is reasonable to adopt policies that encourage DA customers and ESSs
to be responsible for their own reliability and lean into the efficiency and innovation that
retail choice is supposed to capture. In Docket No. UM 2143, Staff plans to recommend
requirements for an ESS to demonstrate resource adequacy (RA) through participation
in a binding regional or state program. With this framework, Staff believes that enabling
preferential curtailment better balances reliability and efficiency than relying on the IOU
to acquire duplicative capacity resources in case a DA customer returns. Staff has
included draft rules under OAR 860-038-0290 that direct the following:16
* |OUs will be able to preferentially curtail DA customers who return when their
ESS cannot or will not serve them.
* AnIOU must use any available market purchases or excess generation first
before curtailing a customer.
* AnIOU will collect a charge from the DA customer for the system upgrades if
required to enable preferential curtailment.
« AnIOU will not preferentially curtail ifitis infeasible from a cost, engineering, or
system reliability standpoint.
* In the scenario where curtailment is infeasible, the IOU will collect charges from
the non-curtailable customer to invest in capacity for their potential return ina
default event.

As noted in Staff's straw proposal, Staff believes that utilities can operationalize
preferential curtailment given the curtailment requirements for qualifying facilities (QFs),
the capabilities of demand response pilots like PGE’s Dispatchable Standby
Generation, and the deployment of significant distribution automation investments
described in distribution system planning. Staff also sees preferential curtailment in
POLR scenarios as consistent with the treatment of natural gas transport customers as
outlined in Northwest Natural Gas Company’s General Rules and Regulations,

Rule 13.%7

16 For the official recommended rules, see Attachment A, OAR 860-038-0290.
17 NWN General Rules and Regulations,Rule13.
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PGE and PAC raised multiple concerns and questions in response to Staff's proposal, 18
and requested an additional workshop and processes to discuss the preferential
curtailment rules. Staff believes that many of the questions that PAC and PGE pose,
especially the questions about defining specific terms, can be more effectively decided
in the contested case phase where supporting evidence about the costs and system
constraints can be evaluated. Staff appreciates the feedback from PGE and PAC that
focuses on more detailed aspects of these rules. However, Staff believes that this
language provides a general policy framework at this stage that can be refined with the
necessary technical details in a contested case.

NIPPC and Brookfield questioned whether the rules would limit a customer from
avoiding curtailment by taking service from another ESS if their primary ESS cannot
serve their load. Staff does not believe this is a viable option in all potential POLR
situations and thus curtailment or backstop capacity would still be required to fully
mitigate risk to the system.

NIPPC also identified that the term “transition charge” is already defined in the

Division 038 rules and therefore conflicts with Staff's rule in section (4). Staff has
removed “transition charge” from the language and added NIPPC’s suggestion,
‘reasonable charge.” The set of factors that determine whether a charge is “reasonable”
can be further defined via Commission order in future processes.

If it is infeasible to preferentially curtail a customer, NIPPC recommended that a DA
customer demonstrating resource adequacy should not be subject to a charge for utility
capacity investment. Staff has not included this revision, as the function of a day-ahead
RA program may not mitigate all risks associated with a returning customer in some
circumstances.

Staff's final edit is the removal of the term “transmission system upgrades” from section
(4), as Staff agrees with NIPPC that itis likely that any upgrades required for curtailment
would be at the distribution level and not the transmission level.1® The rule now only
refers to “system upgrades”.

AWEC generally stated support for the idea of preferential curtailment but opposed
Staff's proposal that the DA customer shall pay a charge for any necessary distribution
system upgrades to operationalize curtailment. Staff maintains that if the DA customer
is not responsible for those costs it would inappropriately shift costs onto other retail
customers. Therefore, Staff continues to recommend that section (4) is included in the
rule language. AWEC does propose an alternative curtailment strategy, where
customers must self-curtail or face significant financial penalties.?® This would not
require the installation of system upgrades but Staff has concerns that it would still

18 Docket No. AR 651, PGE Comments on Staff Straw Proposal,at2-5, (September 15, 2022); Docket No. AR 651,
PacifiCorp Comments on Staff Straw Proposal,at1-7, (September 15, 2022).
191d.
20 pocket No. AR 651, AWEC Comments on Staff Straw Proposal, at3, (September 15,2022).
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result in potential risk to the system and may not be applicable in all potential POLR
situations. However, Staff believes that the current language does not expressly prohibit
contractual curtailment if deemed appropriate in the contested phase.

Please note that in OAR 860-038-0590-3, Staff has included an exclusionary phrase to
indicate that the requirements of Section 0590 do not apply in the instance of
preferential curtailment. Staff believes this modification is required since the concept of
knowingly curtailing one customer over another directly contradicts Section 0590’s
designation for non-discriminatory access to transmission and distribution for all retail
customers.

Utility and ESS Labeling Requirements

Staff included language directed by HB 2021 stating that “an electricity service provider
must post a summary for the aggregated energy supply mix and associated emissions
for the Direct Access load served in Oregon in the previous year.” Parties generally
agreed with this inclusion and Staff's view that some transparency still needs to exist by
enforcing existing indicative pricing rules for an ESS. Staff notes the existing rule
requires ESSs and uitilities to provide a website to the Commission where they regularly
post indicative pricing. This would also apply to posting the summary of an aggregated
energy supply mix and will be enforced in the same manner. NIPPC and Brookfield
suggested that the Commission specifies a date for compliance with this requirement in
September or November of a given year. Staff has included that an ESS must post the
summaries on November 15 to align with the posting date for indicative pricing.

ESS Emission Planning Report

Staff included additional language specifying which parties have access to confidential
information via a modified protective order. Variations of this language were developed
by NIPPC, CUB, and the environmental NGOs, and Staff believes the final product
clarifies the review and engagement process while providing the necessary protections
for ESS’s competitive information. PAC raised concerns with these additions, stating
that it is unclear how the utilities can verify remittance payments from the ESS under the
rules.?! Staff notes that these rules apply specifically to the ESS Emission Planning
Reports and were not intended to regulate the methods of verifying ESS remittance to
the utilities. Due to this specificity, the rules do not appear to preclude any verification or
auditing methods for remittances, which are a separate issue outside the scope of this
rulemaking.

PAC and PGE both expressed that the reports should be held to the same standard of
public scrutiny as the utilities’ Clean Energy Plans (CEP) discussed in Docket

No. UM 2225. Staff does not interpret this rule language to hinder public engagement or
transparency, rather, that it provides a clear path for parties to have access to
information for verifying compliance and trajectory. To the extent possible, Staff will

21 Docket No. AR 651, PacifiCorp Comments on Staff Straw Proposal, at9, (September 15,2022).
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continue to engage in discussions on this topic in conjunction with the progression of
CEP requirements in UM 2225.

PGE, PAC, and the environmental NGOs continue to express concern with the initial
reporting date not beginning until 2027 and the lack of time to evaluate continual and
reasonable progress leading up to 2030.22 Staff reiterates that the interpretation of

HB 2021 and the nature of ESS’ resource planning may create administrative process
for ESS’s and the Commission, but not result in a meaningful forward-looking reporting
framework. Section 5(3)(a) of HB 2021 indicates a three-year forward estimate of
emissions be included in the ESS compliance plans. Staff interprets the statute to mean
that the three-year estimates should be projecting out to the time of compliance
obligations. Therefore, an earlier reporting date than 2027 would show an incomplete
trajectory toward the first compliance period and would require information that is not
required by statute.

Staff proposed an alternative solution in which reporting covers more than a three-year
outlook and begins earlier. However, Staff did not receive support for this proposal.

Direct Access Caps and Behind-The-Meter (BTM) Load Growth

Acknowledging the difficulty of proposing rule language on caps without supposing their
existence, Staff includes the following criteria outside of rules to guide future
Commission decisions about whether a program cap itself, or an expansion above a
cap, is acceptable.

The Commission may preserve, adjust, or impose a cap if an increase in DA load will:
e Compromise system reliability
e Shift an unacceptable amount of cost to cost-of-service customers
e Pose undesirable long term financial impacts to the electric system or
cost-of-service customers
e Pose other unmitigated risks to cost-of-service customers

Parties generally were agreeable to the above criteria but requested some reframing.
PGE, for example, recommended that the party requesting the expansion or removal of
a cap has the burden of proof to demonstrate that no unwarranted cost shifting, or
reliability impacts will occur.2® Staff continues to recommend the above wording under
the assumption that it is more straightforward to prove that cost shifts and risks exist
rather than prove they do not. AWEC opposed including this guidance for DA caps in
rule but agrees with Staff that itis an appropriate policy position to guide contested case
arguments.

22 ORS 469A.420 (3)(d) requires the Commission to review this report to determine, “whether the electricity
servicesupplieris makingcontinualand reasonable progress toward compliancewith the clean energy targets.”
23 Docket No. AR 651, PGE Comments on Staff Straw Proposal,at7-8, (September 15,2022).
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Staff believes that its identified criteria are similarly applicable to BTM load growth. If
cost shifting, risk, and reliability concerns can be addressed through transition charges
or resource adequacy, load growth could be accommodated without posing significant
risk.

In the event that DA caps are deemed necessary in the contested case, Staff continues
to support its original policy positions that recalculating caps at a regular interval would
be necessary to account for shifting risk and load growth. Additionally, any petition to
exceed a cap should follow a time-limited process open to all intervenors. Staff looks
forward to further exploring these issues in the contested case phase.

Conclusion

Staff has engaged in a collaborative process to identify draft rules that reflect key policy
principles for contemporary Direct Access issues. Staff recommends that the
Commission Adopt Staff's recommendation on Direct Access caps and accept Staff's
proposed OAR Chapter 860, Division 038 rules and move the AR 651 Direct Access
Rulemaking to the formal stage.

PROPOSED COMMISSION MOTION:

Adopt Staff's policy guidance on Direct Access caps, open a formal rulemaking on
Direct Access, and issue a notice of proposed rulemaking to amend and adopt
Division 038 rules as included in Attachment A.

Docket No. AR 651
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