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I. INTRODUCTION 

The Northwest & Intermountain Power Producers Coalition (“NIPPC”) hereby submits 

these comments to the Public Utility Commission of Oregon (the “Commission” or “OPUC”) on 

the Staff’s Second Draft Proposed Rules filed on July 2, 2025 (hereafter, “Second Draft 

Proposed Rules”).  NIPPC strongly supports many of Staff’s revisions to the competitive bidding 

rules in OAR 860-089, but recommends a few additional and material changes without which 

requests for proposals (“RFPs”) will not establish a fair, objective, and transparent competitive 

bidding process.  Additionally, NIPPC recommends Staff add rules that give stakeholders 

discovery rights in hybrid proceedings such as RFPs and integrated resource plans (“IRP”).     

II. COMMENTS 

A. Support Staff’s Second Draft Proposed Rules that Prohibit a Utility’s Benchmark 
Team from Having Access to Current or Previous Highly Confidential Bidder 
Information  

In Staff’s Second Draft Proposed Rules, Staff proposes to limit a utility’s benchmark 

team from having access to current or previous highly confidential bidder information for three 

years.1  Specifically, Staff’s Second Draft Proposed Rules state: 

Any individual who participates or has participated in the 
development of the a RFP or the evaluation or scoring of bids on 
behalf of the electric company within the past three years may not 
participate in the preparation of an electric company or affiliate bid 
and must be screened from that process.2 
 

Staff also proposes the following revisions to the disclosure requirements: 

(A) With the filing of a draft RFP for approval under OAR 860-089-
0250, the electric company must disclose the current and past roles 
within the past five years of all company employees engaged with 

 
 
1  Second Draft Proposed Rules at OAR 860-089-0300(1)(b) (July 2, 2025).   
2  Second Draft Proposed Rules at OAR 860-089-0300(1)(b).   
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development or submission of a benchmark or affiliate bid and 
whether or not each employee had or has access to confidential 
information that was not available to interested persons either 
generally or under the terms of a protective order in any prior RFP 
or IRP filed in Oregon by the electric company within the past five 
years.  
 
(B) If the Commission approves the draft RFP, the electric company 
shall file an update of the disclosure required under paragraph (A) 
within seven calendar days and file an additional update every three 
months thereafter until the completion of the RFP. “Completion of 
the RFP” means either the RFP has been withdrawn or negotiations 
are complete.3 
 

NIPPC fully supports Staff’s revisions to this rule.  Previously, NIPPC has expressed 

concerns over utility benchmark team unfair access to previous confidential or highly 

confidential bidder information.  NIPPC noted this eroded bidder confidence in the RFP process, 

could have resulted in an unfair advantage to utility benchmark bids, and could have led to 

illegal theft of trade secrets and/or a tortious misappropriation of trade secrets.  Staff originally 

only recommended to require a utility to disclose the current and past roles for all company 

employees on the benchmark team, whether those employees have had access to highly 

confidential bidder information, and updated quarterly disclosures.4  While this is an important 

way to monitor whether utility employees may have had access to highly confidential bidder 

information, NIPPC did not believe this sufficiently addressed the concerns noted above.  

 Three years should be sufficient to cover commercially sensitive bidder information from 

a utility’s previous RFP and prevent the utility benchmark team from unfairly accessing previous 

confidential or highly confidential bidder information.  While NIPPC recommended the 

 
 
3  Second Draft Proposed Rules at OAR 860-089-0300(1)(b)(A)-(B).  
4  Staff’s Workshop 1 Materials, Proposed Rules at OAR 860-089-0300(1)(b)(A)-(B) (June 

11, 2025).  



 

 
NIPPC COMMENTS ON SECOND DRAFT PROPOSED RULES 
AR 669––PAGE 3  

prohibition cover the term of a protective order (typically five years), three years should be 

sufficient and strikes a good balance during rapidly changing regulatory and legal changes in the 

industry.  Further, three years strikes a good balance with the utilities’ concerns related to 

staffing capabilities.   

Staff’s revisions in the Second Draft Proposed Rules will help increase a bidder’s 

confidence that the RFP is transparent and fair and utility benchmark bids do not have an unfair 

informational advantage over third-party competitive bids.  It will also ensure there is more 

participation in the RFPs, which will result in the least cost and least risk resources.  Thus, 

NIPPC fully supports Staff’s revisions to the Second Draft Proposed Rules related to utility 

benchmark team access to confidential and highly confidential bidder information.   

B. Utility-Owned Assets Should Be Made Available to Third-Party Bidders 

 Staff’s Second Draft Proposed Rules allow a utility to make benchmark bid elements 

available to all bidders or provide an analysis demonstrating why the decision to not make 

benchmark bid elements available to all bidders is in the best interest of customers.5  Staff’s 

proposal is inadequate to address the persistent and reoccurring problem of utilities using their, 

typically ratepayer-funded, assets to bias the results of RFPs in favor of more expensive and 

risky utility-owned assets.  In the environment of limited transmission, fewer prime locations, 

and the retirement of utility thermal assets that will open up new interconnection capacity, RFPs 

simply cannot and will not establish a fair, objective, and transparent competitive bidding 

process to obtain the least cost and least risk resources.  The Commission’s decision on making 

utility owned-assets available to third-party bidders may be the most important action the 

 
 
5  Second Draft Proposed Rules at OAR 860-089-0300(3).    
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Commission can take to ensure that PacifiCorp and, even more, Portland General Electric 

Company (“PGE”) are able to meet their House Bill 2021 compliance requirements, without 

exceeding the cost cap.   

 Staff proposes the utility provide this analysis when the utility seeks approval of the draft 

RFP, requests acknowledgment of the final shortlist, and seeks recovery of costs in rates.6  Staff 

also proposes allowing a utility to evaluate whether it is in the best interest of customers to make 

use of the utility’s transmission rights available to all bidders.7  Specifically, the revised rules 

would read: 

(3) The electric company may make elements of the benchmark 
resource owned or secured by the electric company (e.g., site, 
transmission rights, or fuel arrangements) available for use in third-
party bids and, if it does, it shall include details relevant to the RFP 
about such elements in the Draft RFP and any RFP it issues 
following approval by the Commission. Details about resource 
elements secured by the electric company that become available to 
third-party bidders after issuance of the RFP must be provided to 
potential bidders in advance of the due date to submit third-party 
bids.  If resource elements secured by the electric company are not 
made available to all bidders, it must provide analysis demonstrating 
how that decision is in the best interest of customers when seeking 
approval of a draft RFP under OAR 860-089-0250. The electric 
company must include that same analysis when requesting 
acknowledgement of a final shortlist and when seeking recovery of 
the costs of the resource in rates, along with any relevant updates.  
If electric company resources are offered and made available for use 
in third-party bids, then the RFP may provide for appropriate 
compensation of electric company resources by third-party bidders. 
 
(4) The electric company may evaluate whether it is in the best 
interest of customers to make the use of transmission rights held by 
the electric company available to third-party bidders in an RFP.8 
 

 
 
6  Second Draft Proposed Rules at OAR 860-089-0300(3).    
7  Second Draft Proposed Rules at OAR 860-089-0300(4).   
8  Second Draft Proposed Rules at OAR 860-089-0300(3)-(4).   
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 Staff’s original draft rules proposed deleting “benchmark” so that a utility was required to 

make its resources available to all bidders or provide the analysis explaining why it did not.9  At 

the June 11 workshop, the utilities expressed concern that elimination of “benchmark” was too 

broad.  NIPPC noted it understood how the proposal could be too broad, but wanted more assets 

to be considered for inclusion such as a utility’s transmission rights.  Staff has tried to strike a 

balance here where it reinserted “benchmark” into subsection (3) but added subsection (4) on 

transmission rights.   

NIPPC still strongly urges Staff to require a utility to make these assets available to all 

bidders.10  NIPPC’s revision would make it clear that all transmission rights, not just those of the 

benchmark resource, should be made available, but only the site, interconnection rights, fuel 

arrangements, and other similar rights are made available if there is benchmark participating in 

the RFP.  Section 3 of the rule should be revised to state: 

The electric company may must make elements of the benchmark 
resource owned or secured by the electric company (e.g., site, 
transmission interconnection rights, or fuel arrangements) and 
transmission rights held by the electric company available for use in 
third-party bids and, if it does, it shall include details relevant to the 
RFP about such elements in the Draft RFP and any RFP it issues 
following approval by the Commission. Details about resource 
elements secured by the electric company that become available to 
third-party bidders after issuance of the RFP must be provided to 
potential bidders in advance of the due date to submit third-party 
bids.  If resource elements secured by the electric company are not 
made available to all bidders, it must provide analysis demonstrating 
how that decision is in the best interest of customers when seeking 
approval of a draft RFP under OAR 860-089-0250. The electric 
company must include that same analysis when requesting 
acknowledgement of a final shortlist and when seeking recovery of 
the costs of the resource in rates, along with any relevant updates.  

 
 
9  Staff’s Workshop 1 Materials, Proposed Rules at OAR 860-089-0300(3).   
10 NIPPC’s Comments on Proposed Rules at 8-11 (May 28, 2025).  
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If electric company resources are offered and made available for use 
in third-party bids, then the RFP may provide for appropriate 
compensation of electric company resources by third-party bidders. 

 
However, if Staff or the Commission will continue to allow the utilities to, in effect, 

exercise the market power of an incumbent using captive customers to finance development 

assets, then at least transmission assets should be made available to other bidders.  In subsection 

(4), “may” should be replaced with “must” so it reads “The electric company must evaluate 

whether it is in the best interest of customers to make the use of transmission rights held by the 

electric company available to third-party bidders in an RFP.”  First, this is better aligned with the 

requirements in subsection (3) that state “[i]f resource elements secured by the electric company 

are not made available to all bidders, it must provide analysis demonstrating how that decision is 

in the best interest of customers when seeking approval of a draft RFP under OAR 860-089-

0250.”   

Second, if the rule is not changed to require the utility to conduct this evaluation, then the 

utility will be unlikely to do it.  This is an issue that exists with the current rules that do not 

require the utility to make the benchmark bid elements available to all bidders.  From 2006 to 

2014, the Commission adopted and finalized competitive bidding guidelines related to RFP 

requirements.11  The Commission considered the issue of third-party access to a utility’s site and 

transmission facilities, but the Commission did not require a utility to offer its site locations for 

development by all bidders.12  Instead, the Commission adopted Staff’s recommendation that 

 
 
11  See In re Commission Investigation Regarding Competitive Bidding, Docket No. UM 

1182, Order Nos. 06-446 (Aug. 10, 2006) and 14-149 (Apr. 30, 2014). 
12  Docket No. UM 1182, Order No. 06-446 at 5-6.   
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“the utility be encouraged to offer its site for third party development” and “provide information 

on the availability of transmission facilities and plan[n]ed projects to bidders.”13   

During the Commission’s rulemaking for diverse ownership of resources, the 

Commission adopted the current competitive bidding rules and reviewed this issue again.14  

NIPPC argued that any decision by a utility to not allow bidders access to its utility-owned assets 

was harmful to customers and should be considered per se imprudent.15  Staff had proposed an 

encouragement requirement in the rules, but the Commission declined to adopt that and instead 

required the utilities to explain why the utility-owned assets were not made available to all 

bidders to be used in a prudence review.16  While the Commission removed the encouragement 

requirement in the rule, the Commission did note: 

The ultimate goal of a competitive bidding process is the 
identification of the lowest cost, lowest risk resource. More bids and 
more ownership options provide the opportunity to identify the 
lowest cost, lowest risk resource. We believe that the use of utility 
owned resources by third parties to develop additional or better, 
more efficient bids will help facilitate the objective of more and 
better proposal options. Though we eliminate the encouragement 
provision in rule, we re-emphasize here that utilities are encouraged 
to offer elements of benchmark bids to third-party bidders.17 
 

The use of utility-owned assets has been before the Commission since 2006, but it still 

has not been resolved in a manner that results in a meaningful opportunity for competitive 

 
 
13  Docket No. UM 1182, Order No. 06-446 at 6.  
14  In re Rulemaking Regarding Allowances for Diverse Ownership of Renewable Energy 

Resources, Docket No. AR 600, Notice: Opening Comments Due on Major Policy 
Questions at 1-2 (Jan. 25, 2018).   

15  Docket No. AR 600, NIPPC’s Opening Comments at 12-15 (Feb. 14, 2018); see also 
Docket No. AR 600, NIPPC’s Reply Comments at 4-11 (Feb. 26, 2018); see also Docket 
No. AR 600, NIPPC Rulemaking Comments at 8-10 (May 29, 2018).  

16  Docket No. AR 600, Order No. 18-324 at 10-11 (Aug. 30, 2018).   
17  Docket No. AR 600, Order No. 18-324 at 10-11 (emphasis added).  
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bidders to use utility-owned assets.  The current policy of encouraging the utilities to offer 

utility-owned assets to all bidders has not resulted in utilities consistently or adequately making 

utility-owned assets available for use by competitive bidders.  NIPPC is unaware of the language 

changing utility behavior or providing any benefit to ratepayers.  Thus, adopting a rule that states 

a utility “may” evaluate using transmission rights for all bidders will be unlikely to result in the 

utility actually make those rights available.  It will result in a same result as the “encouragement” 

issue in the current and past rule.   

Third, transmission especially is becoming more scarce and difficult to obtain, so the 

utilities should be using their transmission rights in the most efficient and cost effective manner.  

Bonneville Power Administration has paused processing transmission service requests, including 

redirects, and is currently undergoing a transmission planning reform.18  It is unclear when new 

transmission rights will become available, so utilities should use their rights in a manner that 

most benefits their customers.  

NIPPC also supports Staff’s revisions to the rules that clarify the utility must provide the 

analysis when the utility seeks approval of the draft RFP, requests acknowledgment of the final 

shortlist, and seeks recovery of costs in rates.19  The current rules require this analysis 

“when seeking RFP acknowledgement and recovery of the costs of the resource in rates.”20  This 

has led to disagreement in PGE’s 2025 RFP on when this analysis is required.  PGE filed its 

 
 
18  See Grid Access Transformation Project, Bonneville Power Administration, available at: 

https://www.bpa.gov/energy-and-services/transmission/grid-access-transformation-
project.  

19  Second Draft Proposed Rules at OAR 860-089-0300(3).    
20  OAR 860-089-0300(3).   

https://www.bpa.gov/energy-and-services/transmission/grid-access-transformation-project
https://www.bpa.gov/energy-and-services/transmission/grid-access-transformation-project
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2025 draft RFP, but it did not contain details on the benchmark resources.21  NIPPC argued this 

information should have been presented when PGE filed its draft RFP.22  Staff disagreed with 

NIPPC’s interpretation and noted it was making a proposal on this issue in this docket.23  As of 

the filing date for these comments, PGE still has not provided information on the benchmark 

resources and stakeholders have not had an opportunity to respond.  This highlights the need for 

Staff’s clarifications on this rule, which NIPPC supports.  These timing requirements should also 

apply to the analysis required in subsection (4).   

C. Discovery Rights Should Be Added to the Proposed Rules 

The Commission recently adopted a finding that the current rules on discovery do not 

apply to  other than contested cases, but directed Staff to address discovery in this docket.24  This 

was contrary to NIPPC’s understanding as well as every other interested stakeholder that filed 

comments on this issue in Docket No. UM 2371.25  The Commission, however, required PGE to 

provide the information sought in discovery under ORS 756.090(1) (“Maintaining and producing 

records; expenses of examining out-of-state records”), which allows the Commission to require a 

utility provide information to third parties under its direction.26  While the Commission did not 

 
 
21  See In re PGE 2025 All-source Request for Proposals, Docket No. UM 2371, PGE’s 

Draft 2025 All-Source Request for Proposals at Appendix L (Apr. 17, 2025).  
22  Docket No. UM 2371, NIPPC Comments on Draft RFP at 32 (May 16, 2025).  
23  Docket No. UM 2371, Updated Staff Report at 37-38 (July 14, 2025).   
24  Docket No. UM 2371, Order No. 25-255, Appendix A at 1 (July 9, 2025).   
25  See Docket No. UM 2371, AWEC’s Response to NIPPC’s Motion to Compel (Mar. 19, 

2025); Docket No. UM 2371, NewSun’s Reply to PGE’s Response to Motion to Compel 
and Motion to Accept Reply (Apr. 4, 2025); Docket No. UM 2371, AWEC’s Response to 
NIPPC’s Request for Certification (May 20, 2025); Docket No. UM 2371, REC, CREA, 
and OSSIA Support for NIPPC Request for Certification (May 20, 2025); Docket No. 
UM 2371, Renewable NW, CUB, GEI, Sierra Club, and NWEC Response to NIPPC’s 
Request for Certification (May 20, 2025).   

26  Docket No. UM 2371, Order No. 25-255 at 1. 
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pre-determine the outcome of this rulemaking, it provided a strong indication of the likely 

outcome when it stated that it expected the utilities to provide requested information in the even 

without formal discovery rights “until discovery rules are put in place in docket AR 669.”27  

NIPPC hopes that the discussion and comments can be focused on implementation of this 

direction rather than litigating over whether the discovery rules should apply to RFPs, IRPs, and 

CEPs. 

NIPPC recommends this issue be added to the Proposed Rules to ensure that going 

forward parties will have discovery rights in RFPs, IRPs, and CEPs without needing to litigate 

this issue in individual cases.  A simple rule could be added in OAR 860-089 and OAR 860-090 

that explains OAR 860-001-0500 to -0540 applies to those proceedings.  

It is crucial that parties have discovery rights in RFP and IRP type proceedings.  The 

inability to conduct discovery has the potential to deeply undermine Oregon’s robust approach to 

reviewing utility IRPs, clean energy plans (“CEPs”), and RFPs, among other proceedings.  

Parties to these proceedings have for many years relied on the Commission’s formal discovery 

process to access documents and information, and subsequently to marshal those documents and 

information in advocating before the Commission.28  As a result, the Commission has been able 

to reflect deeply on complex issues, often reaching decisions that run counter to the utilities’ 

preferred outcomes.29   

 
 
27  Docket No. UM 2371, Order No. 25-255 at 1 (emphasis added). 
28  Docket No. UM 2371, NIPPC’s Reply to PGE’s Response to Motion to Compel at 6 

(Apr. 4, 2025). 
29  See, e.g., In re PGE 2023 CEP and IRP, Docket No. LC 80, Order No. 24-096 at 22, 

Appendix A at 25 (Apr. 18, 2024); In re PacifiCorp 2023 IRP, Docket No. LC 82, Order 
No. 24-297 (Aug. 28, 2024) (including specifically Appendix A at 21: “PacifiCorp 
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Take, for example, the issue of imputed debt.  Both Idaho Power and PGE have, in recent 

years, sought to apply an imputed debt adder to non-utility owned RFP bids, a practice that 

would have the practical effect of bolstering the competitiveness of utility-owned bids and 

suppressing the competitiveness of third-party bids.30  In Docket No. UM 2274 regarding PGE’s 

2023 RFP, NIPPC used discovery to support an expert report on the appropriateness of applying 

an imputed debt adder to third-party bids – a report that referenced PGE’s responses to NIPPC’s 

data requests.31  Staff’s report to the Commission agreed with NIPPC and found that PGE had 

not adequately supported its proposed imputed debt adder, and the Commission agreed with Staff 

and removed the adder from the RFP.32  In that docket the Commission also adopted several 

other proposals recommended by NIPPC over PGE’s objection – proposals that NIPPC 

developed based in part on its review of discovery responses from PGE.33  A utility can simply 

prevent any stakeholder from making these types of arguments by refusing to respond to 

discovery requests. 

This is just one example of how robust discovery by parties to proceedings other than 

contested cases allows those parties to develop strong, analytical arguments that the Commission 

relies on to fulfill its core mission of ensuring that utility decisions lead to just and reasonable 

 
 

indicated through the discovery process…”); In re PGE 2023 All-Source RFP, Request 
for Partial Waiver of Competitive Bidding Rules, Docket No. UM 2274, Order 24-011, 
Appendix A at 4-5 (Jan. 12, 2024) (The Order setting and adopting Staff’s conditions of 
approval states “[s]takeholders were given a brief opportunity to issue discovery and 
allotted ten business days to file comments on the Supplemental Filing.”). 

30  See Docket No. UM 2274, Order No. 24-011 Appendix A at 17-18 (discussing both 
proposals). 

31  Docket No. UM 2274, Expert Report on PPA Imputed Debt of Michael P. Gorman, CFA 
(June 21, 2023). 

32  Docket No. UM 2274, Order No. 24-011 at 1 & Appendix A at 18-19. 
33  Docket No. UM 2274, Order No. 24-011 at 3-4. 
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customer rates.  If discovery is purely voluntary on the utilities’ part in proceedings other than 

contested cases, the result is likely to be less information sharing and, therefore, a murkier record 

before the Commission and less robust regulation.  An example is the recent PGE case in which 

PGE refused to provide basic information that the Commission had previously provided a “clear 

statement” that the information should be shared in future proceedings.34  PGE is likely to 

continue to frustrate the Commission and parties unless there are clear discovery rights in hybrid 

proceedings like IRPs, CEPs, and RFPs.  The Commission recognized this risk when it stated 

that: “We recognize concerns raised that our determining that OAR 860-001-0540 applies only 

contested cases could frustrate stakeholders’ ability to obtain information needed to effectively 

participate in hybrid proceedings.”35  This outcome would not be in the Commission’s – or 

utility customers’ – interest.   

A utility’s ability to withhold information and parties’ lack of discovery rights place 

additional burdens on Staff and undermines the Commission’s ability to do its job.  As to the 

burdens on Staff, most parties to a typical Commission proceeding have a set of issues of 

particular importance and are free to disregard other issues.  Staff does not have this luxury.  

Because Staff must assess all elements of each utility filing and weigh the filing against all 

applicable standards, discovery by other parties can help reduce Staff’s burden by allowing Staff 

to review additional relevant information.  But shifting other parties’ discovery onto Staff would 

increase work for Staff, while the current practice reduces Staff’s work.  Indeed, if parties do not 

have discovery rights, then it is possible that other parties will need to lean on Staff to use its 

 
 
34  Docket No. UM 2371, Order No. 25-255 at 1.   
35  Docket No. UM 2371, Order No. 25-255 at 1.   
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right to discovery in order to access essential information, thus placing still another layer of 

burden on Staff.  Therefore, given Staff’s limited resources, the practical impact will be both that 

Staff’s workload will increase and Staff’s work quality or at least scope of issues that it 

investigates will be lower because it cannot rely upon the work of other parties.  Perhaps more 

importantly, withholding information from parties results in a less robust record for the 

Commission itself to rely on in reaching decisions in proceedings other than contested cases.     

III. CONCLUSION 

 NIPPC appreciates the opportunity to comment on the proposed changes to the 

competitive bidding rules in the Second Draft Proposed Rules and recommends the Commission 

make the revisions proposed above. 

 

      Dated this 16th day of July 2025. 

 

Respectfully submitted, 
 
 
Sanger Greene, PC 
 
 
________________________ 
Irion A. Sanger 
Ellie Hardwick 
Sanger Greene, PC 
4031 SE Hawthorne Blvd. 
Portland, OR 97214 
Telephone: 503-756-7533 
Fax: 503-334-2235 
irion@sanger-law.com 

       
Of Attorneys for Northwest & Intermountain Power 
Producers Coalition 
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