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I. Introduction

The Green Energy Institute at Lewis & Clark Law School (GEI), Mobilizing Climate
Action Together (MCAT), Klamath & Lake Community Action Services (KLCAS), NW Energy
Coalition (NWEC), Climate Solutions, and Steller Strategies’ (collectively the Coalition) submit
these comments to the Public Utility Commission of Oregon (the Commission or PUC) on the
Proposed Rules filed in PUC Docket No. AR 669. The Coalition is largely supportive of the
proposed final rules and the ways in which feedback from stakeholders has been incorporated
into the competitive bidding and resource planning rules. That said, the Coalition continues to
recommend additional changes to the proposed rules governing Integrated Resource Plans (IRP),
Clean Energy Plans (CEP) and the bidding process via Requests for Proposals (RFP). The
proposed rules, in addition to the Coalition’s recommended changes strive to balance expediency
with effectiveness, allowing the utilities to accurately and efficiently conduct the IRP and RFP
processes to serve Oregon customers. Given the need to ensure the proposed IRP and RFP rules
are successful and do not create opportunity for utility exploitation or delay, the Coalition urges
the Commission to make the modifications to the proposed rules contained herein.

Recommendations:

e Provide additional standards to the “good cause” waiver provision in OAR 860-
090-0010 clarifying that such exemptions must be consistent with the public
interest and regulatory purpose.

e Revise OAR 860-090-0060(7)(h)(1) to require that a utility provides “additional
compelling justification” for deviating from the least-cost least-risk portfolio
when selecting its preferred portfolio.

e Define under OAR 860-090-0030(2) and 860-090-0100(1) what constitutes
“meaningful number of opportunities” and “accessible” with regards to public
engagement in the IRP and RFP processes.

e Establish standards clarifying the kind of information accessible to limited
procedural intervenors through information requests in hybrid docket proceedings
under OAR 860-001-0205.



II.  Overly Broad Waiver Provision

Under proposed rule OAR 860-090-0010, the Commission reserves for itself sweeping
authority to waive any of the requirements of the system planning rules upon a showing of “good
cause.”! Notably, under this broad grant of authority, “good cause” is not defined, no factors are
provided that the Commission will weigh when assessing such requests, and no standards
established for whether the thresholds for demonstrating “good cause” vary based on the rule
being waived—minor procedural relief versus more major substantive exemptions. While the
Coalition recognizes the Commission’s authority in this area and the potential need to retain its
power to waive planning requirements where it sees fit, in order to protect the public interest and
provide clarity to utility participants, the Coalition recommends the Commission adopt some
guardrails to guide the administration of OAR 860-090-0010 and preemptively avoid any
opportunities for manipulation of the waiver process.

Setting standards surrounding what constitutes “good cause” under OAR 860-090-0010
would both clarify the bounds of the provision and set clear guidelines on what kinds of requests
are acceptable, protecting the waiver provision from misuse. In fact, the Washington UTC
provides a highly useful example for how the Commission could include important additional
structure to its waiver provision. Specifically, under WAC 480-07-110(1), the WUTC allows for
exemptions and modifications from Commission rules “consistent with the public interest, the

purposes underlying regulation, and applicable statutes.”” Under this provision, the WUTC

! Proposed Rule, Or. Pub. Util. Comm’n, 49 Or. Bull. 22 (October 2025) (proposing amendments
to OAR ch. 860, divs. 89-90) available at:
https://edocs.puc.state.or.us/efdocs/HAH/ar669hah340559044.pdf

2 WAC 480-100-008 provides that Commission may grant an exemption from the provisions of
any rule in this chapter in the same manner and consistent with the standards and according to
the procedures set forth in WAC 480-07-110, thereby incorporating the broad exemption rules in
480-07 into the specific sections.



retains broad authority to grant exemptions to its rules but cabins that authority with more
specificity than merely “good cause.” Instead, it requires that such modifications be consistent
with the public interest and support the general purpose of the regulatory scheme. The Coalition
urges the Commission to make a similar modification to OAR 860-090-0010 and allow waiver
for “good cause shown where consistent with the public interest, the purposes underlying
regulation, and applicable statutes.”

Such a change would provide valuable insight to participants regarding how waiver
requests will be evaluated by the Commission. That said, Washington’s UTC in WAC 480-07-
110(2)(c), establishes with even further specificity the public interest standard for determination
when evaluating exemption requests. There, it explains that when weighing the public interest it
will consider “whether the rule imposes an undue hardship on the requesting person of a degree
or a kind different from hardships imposed on other similarly situated persons, and whether the
effect of applying the rule to the requesting person would be contrary to the underlying purposes
of the rule and the public interest.” This provision serves an analogous roadmap for setting the
“good cause” waiver standard in OAR 860-090-0010, as it shows a waiver is likely appropriate
where the hardship of complying with the rule outweighs any hardship imposed on others or the
public interest. Given the need to balance the needs of the public with the needs of utilities and to
provide clarity on where waivers are appropriate, the Coalition urges the Commission to follow
Washington’s example and adopt a similarly worded standard for “good cause” in its waiver
provision.

Additionally, the Commission could provide a non-exhaustive list of examples of the
kinds of events and requests likely to constitute good cause under OAR 860-090-0010. Doing so

would not constrict the Commission’s overarching authority to assess and decide each individual



waiver request for “good cause” but would still provide a soft constraint and set the scope of
reasonableness for when and where waiver requests are appropriate. Similarly, the Commission
could distinguish in the rule’s examples of “good cause” for waivers regarding minor procedural
relief such as changing a filing date versus waiving more substantive procedural requirements
such as analyses or public engagement. It is reasonable that the standard for a showing of “good
cause” to increase as the importance of the requested exemption increases. Setting such a
distinction will allow the waiver provision to operate more effectively and reduce the
Commission’s administrative burden for minor procedural changes without creating a backdoor
with the potential to let utilities slip substantive decisions past the public. Establishing those
boundaries within the rules from the outset will better inform the utilities and the public about
what to expect regarding waiver request and set the expectation for what kind of requests are
appropriate to ask from the Commission.

Finally, the Commission should ensure that in all waiver requests there is opportunity for
public comment and engagement on the issues prior to resolution. Adjusting OAR 860-090-0010
to guarantee not only that interested parties are notified, but have the ability to comment and
provide feedback on waiver requests supports a more robust public process that allows more
voices to be hear and perspectives considered on whether a waiver is in the public interest,
providing additional bulwark against any potential abuse of the waiver provision by utilities.
III.  Strengthening Multi-Jurisdictional Analysis Requirements

Proposed rule OAR 860-090-0060(7)(h) memorializes IRP Guideline 10’s discussion of
analyses for multi-jurisdictional utilities, requiring that multi-state utilities develop at least one
portfolio that optimizes resources across its entire system and considers the varied energy and

policy requirements of the jurisdictions in which it operates. This is a step in the right direction,



as most of the Commission’s regulated utilities in Oregon serve multiple states and therefore are
often put in a position where they must balance customer needs across jurisdictions and each
states individual energy policies while at the same time complying with requirements to ensure
least-cost, least-risk resources for Oregon customers. Therefore, requiring the multi-state
portfolio be included as a part of an IRP, it better ensures that utilities will pursue options that
might benefit Oregon customers, while utilizing resources from its other jurisdictions that offer
advantages and economies of scale that inherently come with a larger service territory.

Despite the importance of this portfolio requirement, it remains largely procedural in
nature, as a utility could produce one portfolio that is optimized system-wide to comply with
section 0060(7), but then select a different preferred portfolio for its RFP. This is true even if a
system-wide multi-jurisdictional portfolio is shown to be least-cost choice for Oregon customers
as the required preferred portfolio selection is allowed to differ from the most competitive
portfolio under the rules. Perhaps most concerning is the minor threshold a utility must meet to
make such a significant adjustment, with section 0060(7)(h)(i) allowing such a deviation in
portfolio selection merely if the utility “provides additional justification” for the change.

Given the significance of selecting a preferred portfolio that represents the best balance
of cost and risk to customers and the utility, the Commission should, at a minimum, strengthen
the language in 0060(7)(h)(i) describing when deviation from the optimal portfolio is allowed.
Specifically, the rules should be altered to require that the utility “provides additional compelling
justification” for any changes in preferred portfolio selection. Raising this threshold to require a
compelling showing from the utility protects Oregon customers and better ensures the utility will
not stray from the least-cost, least-risk portfolio without serious analysis and evidence for its

decision.



Absent such a standard, the utilities are left with considerable discretion regarding a
decision to select a non-optimal portfolio and, without proper Commission guidance, will have
varying degrees of support for justifying the decision. Providing clarity on this issue benefits
everyone as it disincentivizes the utility from trying to exploit the system and select a portfolio
that is not the best option for Oregon customers, it decreases the likelihood the Commission will
be placed in a position of having to evaluate the need and legitimacy for a utility deviating its
portfolio selection, and it ensures that when such requests arise, there is sufficient materials and
information for the Commission to accurately assess the decision to adopt a non-optimal
portfolio.

Furthermore, for considering Oregon specific near-term cost allocations the rules require
the reporting of allocation considerations but do not prescribe a methodology or standard for how
benefits and costs should be allocated across jurisdictions or how Oregon-specific impacts
should be weighted in portfolio selection. That gives utilities discretion to choose allocation
methods that increase or decrease Oregon’s share of costs depending on their commercial
priorities. Given this, the Commission should modify the proposed rules to include specific cost
allocation methods and standards for the cost benefit analyses and allocations across its
jurisdictions including impacts to Oregon customers.

IV.  Clarifying Community Engagement and Public Feedback Requirements

The Coalition supports the Commission’s efforts to bolster requirements for public
engagement in the IRP process under the proposed rules. Specifically proposed rules OAR 860-
090-0030(2) and 860-090-0100(1) provide that in preparing its IRP and CEP respectively, each

utility “must allow a meaningful number of opportunities for engagement that are open to all



members of the public.”? Additionally, each rule provides that the utility’s IRP and CEP
engagement must include opportunities for the public to contribute information and ideas,
receive information, and pose questions to the utility including but not limited to requests to run
portfolios, futures, and/or scenarios. Moreover, the rules require that such opportunities for
engagement include options that are accessible to members of the public with limited resources.
Overall, these additions to the rules governing the IRP and CEP procedural processes represent
considerable strides toward establishing robust public engagement as a bedrock principle in the
planning process.

The improvements contained in the new rules are apparent when compared to the
previous ones which required only that utilities present their plans at public meetings with
opportunities for public comment without further detail.* However, despite the proposed rules
largely positive steps in the right direction on encouraging public engagement, additional
changes could clarify and strengthen the rules and effectuate the goal of promoting access and
feedback from members of the public into the utility planning process. For example, under the
new rules several key terms are undefined, most notably “meaningful number of opportunities”
and “accessible.”” Leaving these terms undefined puts the discretion into the hands of the
utilities and creates the potential of misusing the requirements or taking shortcuts.

Similarly, there is no minimum standard in the rules for the format, timing, or notice of
engagement events. While the Commission may be hesitant to overly involve itself in how the

utility conducts its engagement, creating a framework via a definition explaining or providing

3 (Emphasis Added).

* OAR 860-027-0400(4).

3 Proposed Rule, Or. Pub. Util. Comm’n, 49 Or. Bull. 24, 33 (October 2025) (proposing
amendments to 860-090-0030(2); 860-090-0100(1).



examples of when opportunities are meaningful and what is necessary for an event to be
accessible to low-income community members would provide a useful metric against which to
measure utility efforts and ensure that they are taking the necessary steps to include the public in
the planning process. These simple additions to the proposed rules would help to strengthen the
already improved rules and promote public engagement while sending a clear message that the
Commission wants this taken seriously by the utilities and giving them direct guidance on how to
comply.
V. Establishing the Scope of Discovery in Hybrid Proceedings

Proposed rule OAR 860-001-0205 includes significant changes to the discovery and
information request process in IRP and RFP proceedings. Most notably, the provision creates
and clarifies rules governing discovery access in “hybrid” proceedings, covering certain matters
that fall under neither contested cases nor informal proceedings, including both IRP and RFP
processes. Under these rules, any interested person may intervene for “limited procedural
purposes,” and in doing so, gain access to the service list and the ability to issue information
requests from the utility, this status includes requests for confidential information provided the
intervenor signs the protective order.

The Coalition is broadly supportive of these changes as they clarify the discovery process
and rights of parties and intervenors for hybrid proceedings as compared to contested cases, a
previously unresolved issue. The Coalition also supports Staff’s distinction between hybrid
proceedings and contested cases, recognizing that the evidentiary rules for contested proceedings
are not sufficiently analogous to apply directly to hybrid proceedings as the method for resolving
disputes. However, as other parties have expressed, there is a legitimate concern that without

clear or established guidelines covering the scope of information requests and required



disclosures in such hybrid proceedings, there is a risk of not only confusion amongst
stakeholders, Staff, and the Commission but the potential for delays as parties are likely to
dispute what kinds of information must be provided in response to a request without a clear body
of precedent to rely on.

Given the breadth of the standard for information requests, providing that limited
procedural intervenors “may request information from an energy utility that is commensurate
with the need to provide relevant comment . . . and that is also commensurate with the resources
available to the requester and the energy utility and the importance of the issues to which the
request relates,” the Coalition recommends the Commission to work to incorporate standards or
provide some examples of the kind of information accessible through this process. Otherwise,
situations are likely to arise where utilities seek to dispute the relevance and importance of
certain information sought for comment by intervenors and easily spill over into lengthy disputes
that delay the proceeding. Thus, taking the time now to establishing more detailed standards
regarding information request, will ultimately save Commission time and resources on this issue
by providing clarity surrounding parties’ rights to information thereby avoiding future disputes.

As a starting point, the Coalition recommends the Commission establishes in the rules a
baseline expectation defining minimum categories of discoverable information in hybrid
proceedings, so that discovery disputes are not the default result in dockets under the new rules.
Specifically, it should include in the rules that the following categories are presumptively
discoverable in hybrid IRP/RFP proceedings:

e Modeling inputs and assumptions: load forecasts, cost curves, and resource constraint
assumptions;
o Portfolio and scenario results: outputs necessary to replicate or verify portfolio ranking;

6 Proposed Rule, Or. Pub. Util. Comm’n, 49 Or. Bull. 7 (October 2025) (proposing amendments
to OAR 860-001-0205(3).



e Action-plan implementation status: updates on procurement, demand-side measures, or
deferred resources;
e Independent Evaluator communications and summaries.

In addition to establishing such a baseline, the Coalition recommends that Commission’s rules
should clarify that information directly underlying a utility’s filed analysis or any data referenced
in testimony be deemed presumptively relevant. Utilities could still object to disclosure, but they
would have the burden to show that providing such information would be unduly burdensome
and/or competitively harmful. The Coalition hopes the Commission will adopt such standards in
the proposed rules to narrow the gray area surrounding what requests for information are
“commensurate” with the needs of requesters. Taking this proactive step can help reduce the
time and resources spent in the future engaged in disputes over the scope of discovery in hybrid
proceedings.
VI.  Conclusion

Overall, the Coalition is broadly supportive of the proposed IRP and RFP modernization
proposed rules. However, we strongly encourage the Commission to take the proactive steps
recommended herein to ensure the final rules are as strong as possible and strike the most
effective balance in promoting the public interest and engagement in these important planning

and acquisition processes.
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