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I. INTRODUCTION

Pursuant to the Administrative Law Judge’s (“ALJ”) Memorandum dated October
9, 2025, NewSun Energy LLC (“NewSun”), hereby submits the following initial
comments to the Public Utility Commission of Oregon (“Commission”) in this
rulemaking regarding the integrated resource plan (“IRP”), clean energy plan (“CEP”),
and request for proposals (“RFP”) rules. These comments focus mainly on the RFP
process, but includes that the forefront a key threshold recommendation that the
Commission re-evaluate its position that both the IRP/CEP, and RFP orders are non-final
and not binding on either the utility or the Commission. This is so because that position
nullifies any requirements included within these proposed rules and deprives stakeholders
of important rights to transparency, accountability, and an ability to provide meaningful
input to the IRP, CEP, and RFP processes years before any procurement decisions are
made. Next, these comments discuss additional ways in which the RFP process in Oregon
is broken and recommendations to help fix it. These include modifications to or adequate
protections around the benchmark bid process, additional standards to help mitigate
utility ownership bias, and limitations around the over-used competitive bidding waiver
process. Finally, these comments recommend alignment of this effort with another
Commission process.

II. COMMENTS

As background, in the 2016 legislative session, the legislature passed the “coal to
clean” bill, which increased the RPS, directed utilities to get out of coal, and as a part of
that directed at ORS 469A.075 (4)(C) “The Commission shall adopt rules:... providing

for the evaluation of competitive bidding processes that allow for diverse ownership of
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renewable energy sources that generate qualifying electricity.” Prior to that time the
Commission had competitive bidding guidelines embodied in a Commission order but
not codified in rules. Following the passage of that law, the Commission adopted the
current rules.

Competitive suppliers have a statutory right to a competitive process and the
proposed rules do not provide for a competitive process because the rules provide too
many loopholes. NewSun continues to recommend that a matrix be generated listing out
the issues that plagued the last several RFP cycles and how those issues would be
resolved by these rules. These comments highlight a few of the issues NewSun has noted
in past RFPs and recommends some changes to the proposed rules that could help
mitigate those issues in the future.

A. The Integrated Resource Planning, Clean Energy Planning, and Competitive
Procurement Process Should Be Mandatory.

The first and biggest loophole in both the IRP/CEP and RFP processes is that the
Commission has taken the position that compliance with the rules is voluntary. Under
well-established principles of administrative law, once an agency has adopted rules, it
must follow them.! Yet, despite phrases in the current rules that indicate certain
requirements or that a utility “must” comply, the Commission has taken the position that

acknowledgement of an IRP (and by extension acknowledgment of a CEP?), approval of

! Nw. & Intermountain Power Producers Coal. v. Portland Gen. Elec. Co., 308 Or
App 110, 117 (Dec. 23, 2020).

2 In re Pub. Util. Comm ’n of Or., Investigation into House bill 2021
Implementation Issues, Docket No. UM 2273, Order No. 24-002 at 29 (Jan. 5,
2024) (“We have treated IRP acknowledgment orders as non-final decisions
whose appeal would lead to piecemeal review of annually evolving plans in which
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an RFP design, and acknowledgement of an RFP final shortlist “do[] not have a binding
effect on either the electric utility that is subject to it or future PUC Commissions.” The
Commission goes on to say that these processes have “persuasive value only in a
subsequent rate proceeding.” Taken to its logical conclusion, this means that a utility
could simply refuse to comply with any of the requirements in the IRP/CEP or RFP rules,
including but not limited to the following:

1. That each energy utility “must” file an IRP with the Commission no later than
three years after the filing date of its prior IRP (proposed OAR 860-090-0030(1)),
“must” file a CEP concurrently with that IRP (proposed OAR 860-090-0080), and
“must” file an IRP update by the first anniversary of filing its IRP (proposed OAR
860-090-0110);

2. That the utility “must” allow a meaningful number of opportunities for
engagement in preparing the IRP (proposed OAR 860-090-0030(2)) and in the
CEP and that it “must” develop community benefits indicators (proposed OAR
860-090-0100);

3. That the utility “must” certify compliance with the requirement to submit standard
information requests and “must” publish certain information (proposed OAR 860-
090-0030(3) & (4));

our acknowledgment is preliminary to a final decision in a rate case, and this
reasoning may extend to our highly intertwined CEP acknowledgment
decisions”).

3 NewSun Energy LLC v. Or. Pub. Util. Comm ’n, Marion Co. Case No. 22CV
05442, Defendants Response to Motion to Stay Enforcement of Final Order at 3
(Mar. 8, 2022) (Commission responding to NewSun’s appeal and Motion to Stay
Enforcement of PGE’s 2021 RFP design approval Order arguing that
“Acknowledgement or non-acknowledgement of an RFP, or of an IRP is a
process step in planning for eventual resource acquisition and does not have a
binding effect on either the electric utility that is subject to it or future PUC
Commissions.”); In re Pub. Util. Comm’n of Or., Amending Internal Operating
Guidelines, Docket No. UM 2055, Order No. 20-386 at 28 (Oct. 27, 2020) (“like
IRP proceedings, RFP dockets are not considered contested cases under the APA,
and an acknowledgment order is not a final order subject to judicial review.”).

4 1d.
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4. That the Commission may “impose[]” conditions on acknowledgment, “direct[]”
the utility to take additional action (proposed OAR 860-090-0050), or “require”
resubmittal of a CEP (proposed OAR 860-090-0090);

5. That the IRP “must” include the information described in proposed OAR 860-
090-0060 including an executive summary, resource actions, public input,
Commission direction from the prior IRP, the needs assessment, portfolio
analysis, the long-term resource strategy, the near-term action plan, the grid
enhancing technology plan, and the counterfactual portfolio;

6. That the utility “must” comply with the competitive bidding rules when it seeks to
acquire a resource over 80 MW and 5 years in length unless an exemption applies
(current OAR 860-089-0100);

7. That the utility “must” engage the services of an independent evaluator (“IE”),
“must” notify parties, “must” file for Commission approval of that IE, and that the
contract with the IE “must” require that the IE fulfills its duties under the rules
(proposed OAR 860-089-0200);

8. That the utility “must” prepare a draft RFP for Commission approval, “must”
consult with the IE on that draft, and that the RFP “must” include certain
minimum requirements (proposed OAR 860-089-0250);

9. That the utility “may not” allow cross-pollination of the RFP evaluation and
benchmark teams, “must” report on the benchmark team’s current and past roles,
that the utility “must” evaluate whether it is in customers interests to make its
transmission rights available, that it “must” provide information about resource
elements made available to potential bidders reasonably in advance of the due
date for bids, and that the utility “must” provide analysis about the use of its
transmission rights (proposed OAR 860-089-0300);

10. That the utility “must” provide all scoring criteria and metrics, “must” base the
scoring on price and non-price factors using the approach outlined in OAR 860-
089-0400, “must” provide the IE and Commission with full access to its
production cost and risk models and sensitivity analysis (proposed OAR 860-089-
0400); and

11. That the utility “must” file its benchmark score (proposed OAR 860-089-0250),
“must” select and file and initial shortlist (proposed OAR 860-089-0475), and
“must” request acknowledgment of a final shortlist (proposed OAR 860-089-
0500).

Simply put, if the Commission continues its interpretation that the orders issued

its IRP/CEP and RFP dockets have no finality and are not binding on the utility or the
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Commission, then the Commission has no ability to enforce each of the “musts” set forth
above rendering the proposed Division 89 and 90 rules meaningless. But that should not
be the case. Regardless of whether a utility ultimately prudently procures a resource after
its planning and procurement efforts, the IRP/CEP and RFP rules provide for important
procedural protections that should be protected and enforced in their own right.
Specifically, under the proposed rules if a utility fails to demonstrate that its plan
appears to “align with customers’ interests,” it risks non-acknowledgment, but what is the
consequence if the utility fails to include the required elements of the IRP, fails to allow
for any stakeholder engagement or fails to file an IRP altogether? The rule clearly states
when an IRP “must” be filed, what “must” be included and that meaningful engagement
“must” be allowed. These procedural requirements are important not for the ultimate
prudency of a particular resource decision, but the purpose of them is to ensure
transparency, accountability, and meaningful stakeholder participation years before any
procurement decisions are made. As one stakeholder noted, a assumption in “[t]he IRP
creates a cascade of predetermined outcomes,” or that at a minimum “the bar to
overcome the assumptions in improper planning and cost allocation is significantly
higher.” Tt is a watershed moment that sets in motion the path of least resistance. The
Commission cannot go back at the rate case stage to provide for more transparency or
more stakeholder feedback to set the utility on a different path. Failure to transparently

and adequately engage at the IRP deprives the Commission and stakeholders of the

> In re PacifiCorp, dba Pacific Power, 2025 Integrated Resource Plan and Clean
Energy Plan, Docket No. LC 85, Redacted Round IT Comments of Renewable
Northwest at 11 (Oct. 9, 2025).
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transparency, accountability, and meaningful opportunity to have input at that early stage
embodied in all of the “musts” in the rules.

Similarly, in the RFP process, the legislature directed the Commission to adopt
rules that provide for the evaluation of competitive bidding processes and the
Commission rules require that the utility “must” comply unless an exemption applies.
This right to a competitive process is similarly important not for the ultimate prudency of
a particular resource, but the purpose of it is to ensure a competitive process before the
procurement decision is made. The Commission cannot go back at the rate case stage to
provide for a more competitive process. The market participants will similarly have been
deprived of the transparency, accountability, and meaningfull opportunity to bid into a
competitive process embodied in the “musts” in those rules.

As noted above, once an agency has adopted rules, it must follow them.
Therefore, the Commission should re-evaluate its approach to treating IRP/CEP and RFP
orders as non-final orders that have no binding effect on the utility or the Commission.
To do otherwise ignores the fact that the rules by their own terms “must” be complied
with and ignores the purpose of the rules which is to provide important protections years
before procurement decisions are made.

B. The RFP Rules Should Include Robust Protections for the Benchmark Team
that Puts Them on Parity with Independent Third-Party Bidders.

When an RFP is conducted, the benchmark bid process creates a loophole where
there is essentially an unsupervised RFP to become a benchmark resource before the

actual RFP commences. This process is riddled with issues including:
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First, proposed OAR 860-089-0300 prevents an individual from serving on the
Benchmark Team if they participate or have participated in the development or
evaluation of bids in an RFP within the past three years, but protective orders generally
cover confidential information for five years. Therefore, the rules do not prevent the
Benchmark Team from having knowledge of third-party confidential bid information that
is still covered by a protective order. Given that the timing under protective orders may
change based on the language adopted by the ALJ in issuing each protective order, the
rule language should be modified to:

Any individual who participates or has participated in the development of
an RFP or the evaluation or scoring of bids on behalf of the electric

company withinthepast-three—years and the information provided under
that RFP is still protected under a Modified Protective Order may not

participate in the preparation of an electric company or affiliate bid and

must be screened from that process.

Second, this rule must also be expanded to cover individuals with access to third-
party RFP information through other non-RFP processes. For example, at least one
person who was on the Benchmark Team in Portland General Electric Company’s
(“PGE’s”) 2021 RFP gained access to highly protected information from that same RFP
in later Commission proceedings.® The proposed rules as drafted do not prevent that
individual from serving on the benchmark team for a later RFP because the rule is only
limited to “an individual who participates or has participated in the development of an

RFP or the evaluation or scoring of bids on behalf of the electric company.” To allow an

individual to serve on the Benchmark Team when they have not served on an RFP

6 See signatory pages in UE 427 and UM 2000.
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development or evaluation team but gained access the same protected material via other
means undercuts the purpose of the rule. This is so, because as the Commission has
found, “[w]e are also mindful that participants involved in competitive proceedings may
not intend to use protected information for inappropriate competitive purposes, but
nonetheless retain knowledge of information that they have worked with in other
proceedings and cannot "unknow" those details.”” As such, an additional change to the
proposed rule is added in green here:

Any individual who participates or has participated in the development of

an RFP or the evaluation or scoring of bids on behalf of the electric

company or has gained access by any means to protected information
covered by a Modified Protective Order in any RFP issued pursuant to OAR

860-001-0080(3) within-thepast-three-years and the information provided

under that RFP is still protected under a Modified Protective Order may not
participate in the preparation of an electric company or affiliate bid and
must be screened from that process.
Third, the proposed rules do not address the utility’s own internal operational,
resource, and system planning information. Parity is essential on this point. When the
information access is for their own affiliate or benchmark teams utilities have advocated

that access to the information is necessary to optimize the resource within the portfolio in

order to bring value to the utility’s customers,® but when the information would be made

7 In re PacifiCorp, dba Pacific Power, 2021 Integrated Resource Plan, Docket No.
LC 77, Order No. 22-128 at 5 (Apr. 25, 2022).
8 In re Portland Gen. Elec. Co, Application for Affiliated Interest Transaction with

Portland Renewable Resource Company, LLC, Docket No. UI 489, PGE’s
Application for Reconsideration and/or Motion for Clarification at 21 (In
advocating for reduced staffing restrictions for its affiliate PGE argued that
“PGE’s power operation group helps to ensure resource integration (not only into
PGE's systems, but also into markets) is executed properly to deliver value to
customers. Absent that insight, the resource would be suboptimized in the PGE
portfolio.”); In re Portland Gen. Elec. Co. 2023 All-Source RFP, Docket No. UM
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available to a competitor, utilities have advocated that it is too highly commercially

sensitive.” The current standard established at the Commission is that this information is

commercially sensitive, but the proposed rules provide no restriction on the Benchmark

team’s access to that information. Having never been able to view such information,

NewSun questions whether such information is or should be commercially sensitive.

However, even if it is, there is a strong public and ratepayer interest in allowing not only

the benchmark and affiliate teams to access it but other competitive suppliers who could

similarly utilize such information to optimize their resources and provide value to

customers.'® Would it be such a bad outcome if all potential bidders are provided the

10

2274, PGE Reply Comments at 29 (In advocating against a recommendation that
employees formerly serving on the IRP team be prevented from serving on the
Benchmark Team due to potential improper access to data, analysis, or other
resources, “Finally, if adopted, NIPPC’s proposals would substantially undermine
the Company’s efforts to deliver for customers the most beneficial resource
options for customers as potential benchmark bid(s), resulting in a less
competitive process overall.).

In re Alliance for Western Energy Consumers, Petition for Investigation Into
Long-Term Direct Access Programs, Docket No. UM 2024, PGE’s Motion for a
Modified Protective Order at 4 (In advocating for increased protection of
information PGE argued that: “The real-time scheduling information includes
plans, patterns, and processes, which are only known to real-time scheduling
employees within PGE and has both actual and potential commercial value. The
data reveals at an hourly or sub-hourly resolution, the precise operational posture
of PGE’s generating fleet, its reliance on market purchases or sales, and its
dynamic dispatch strategies in the Western Interconnection. Competitors and
market participants could analyze the patterns of PGE’s real-time dispatch and
balancing actions to infer operational constraints, marginal resources, and bidding
strategies, allowing them to anticipate and exploit PGE’s market positions.”); In
re PacifiCorp, dba Pacific Power, 2021 Integrated Resource Plan, Docket No.
LC 77, Order No. 22-128 (Apr. 25, 2022) (denying access under the general
protective order to information including 8760 capacity factors and other
operating characteristics because it appeared to have competitive implications).
To clarify, NewSun was previously denied access to this information in an IRP
context under a general protective order that NewSun had signed in order to
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same access to information in order tailor their bids to fill the exact need the utility is
trying to fill? As such, NewSun encourages the Commission to adopt a rule that would
either provide for such transparency or a process by which the Commission could decide
on an RFP-by-RFP basis the extent to which potential bidders should be given
transparency into certain utility resource and operating information that would help
optimize bids for the benefit of ratepayers.

Fourth, the current process has resulted in essentially a mini unsupervised RFP in
the benchmark selection process before the “real” RFP begins. This is because the
utilities are generally not in the business of developing their own resources but rather
“partner” with third-party developers to bring forward a benchmark for submission. In
this process, there is an appearance that bids will be favored if they become a benchmark.
There is also no cap on the number of benchmark bids a utility can submit into its own
RFP. So, what happens is third-party developers are working with the Benchmark Team
and the Benchmark Team is evaluating bids and picking winners and losers, likely telling
the losers that they can bid in during the normal bidding process.

This mini-RFP before the RFP is not how the RFP or the benchmark process was
intended to work. The benchmark bid is meant to be a potential “cost-based” alternative
for customers.!! Tt is meant to be a backstop against which to judge other bids and to be a

last resort in case the market does show up. “Benchmark” by its definition means a

engage in that docket but not for competitive purposes, however that ruling in
addition to further rulings since then have helped to clarify the lack of parity on
this key point of transparency.

1 Proposed OAR 860-089-0300(2).
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standard or point of reference against which things may be compared or assessed. Rather
than serving as a simple point of reference, the Benchmark has taken over as a dominant
bid type in the RFPs. For example, all bids except one participating in PGE’s 2023 RFP
re-price were benchmark bids,!? and about half of the bids on PGE’s 2025 initial shortlist
are benchmark bids.!* NewSun recommends that the Commission take a serious look at
the benchmark process and whether it is serving its intended goal. If the benchmark
process is simply going to continue being submissions by third-party bidders, then there
is no reason not to simply eliminate the benchmark process and require all bids be
submitted through the normal RFP solicitation where bidders have every incentive to bid
with the lowest possible price and there is no appearance of favorable treatment. If,
however, the Commission still finds it valuable, then the benchmark process should have
sideboards to help prevent the appearance of a rigged process, such as limiting the utility
submission to only one benchmark bid or requiring that the benchmark bid be developed
by the utility as a potential cost-based alternative.

C. The Competitive Bidding Rules Should Mitigate Utility Ownership Bias.

There is a very strong utility-ownership bias that has not been mitigated with the
current rules and not addressed in the proposed rules. The statute provides that the

process should “allow for diverse ownership of resources.” Yet bidders are incentivized

12 Compare UM 2274, PGE’s Request for Acknowledgement of Updated Final
Shortlist with PGE’s Request for Acknowledgemnet of Final Shortlist,
Independent Evaluatorr Report.

13 Compre In re Portland Gen. Elec. Co., 2025 All-Source RFP, Docket No. UM
2371, PGE’s Initial Short List with Independent Evaluators Report on Benchmark
Bids.
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to provide ownership options as can be seen with PGE’s 2023 RFP re-price results where
ALL bids have a utility ownership component either in full or in part.!* The rules as
proposed do not address how this trend towards utility ownership will be mitigated to
meet the statutory requirement that the rules allow for diverse ownership. As such,
NewSun recommends that the Commission amend its rules to require an express finding
when the Commission approves an RFP that ownership transfers will only be allows if
the utility has demonstrated that the RFP will allow for diverse ownership.

D. Competitive Bidding Waivers and Exemptions Should Be Limited.

The current and proposed rules, include broad waiver provisions. The
Commission routinely grants waivers under the rules either under the general waiver
provision or under the provision (at OAR 860-089-0100(3)(b)) which states that the rules
do not apply when “[t]here is a time-limited opportunity to acquire a resource of unique
value to the electric company’s customers.” In fact, Oregon has seen this play out
historically where a utility would represent to the Commission in IRPs that it was
resource sufficient relying on market purchases in the near term, up until they found a
resource they wanted to acquire and then file for a waiver under the competitive bidding
rules. Such a waiver request was just recently filed at the Commission.!> As such,
NewSun recommends eliminating waiver provisions or establishing clear and limited

criteria for when waiver requests will be granted.

14 UM 2274, Staff Comments at 7 (Oct. 29, 2025).
15 See Docket No. 2408.
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E. This Docket and UM 2000 Should Align Regarding Whether and How IRP
and IRP Update Assumptions Feed Into Avoided Cost Calculations.

The current avoided cost update approach outlined in the Commission’s Division
29 rules relies on the IRP acknowledgement as a trigger for filing an avoided cost update
and uses various assumptions from the IRP and IRP update as inputs into avoided costs.'¢
This approach results in robust engagement in the IRP and IRP update process that
focuses on inputs and assumptions that could influence the avoided cost calculation. It is
NewSun’s understanding that the Staff leaning in this AR 669 is to move away from such
interdependencies so that the focus in the IRP docket is on compliance with the IRP
requirements and IRP guidelines. Therefore, NewSun recommends that the Commission
either pull avoided cost inputs and assumptions out of the IRP to more standardized
template-like formats without utility control or to modify its IRP process and decision-
making to facilitate robust discovery rights, discussion and a full and meaningful
resolution of IRP variables that impact avoided cost pricing.!”

III. CONCLUSION

NewSun encourages the Commission to take a critical look at is IRP, CEP and
RFP processes in order to ensure that statutory standards are met and that that the rules
themselves will be enforced accouring to their own terms. NewSun looks forward to
continued engagement in this docket and privideing additional feedback in response ot

other stakeheolders initial comments.

16 OAR 860-029-0040(4)(a); -0080(3) & (7)(D); -0085(1) & (4)(D).
17 Please also see pages 9-13 of NewSun’s Opening Brief in UM 2000 for a robust
discussion of this overlapping nature of UM 2000 and this docket.
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Dated this 14th day of November 2025.

Respectfully submitted,

NEWSUN ENERGY LLC

Marie P. Barlow

In-House Counsel,

Policy & Regulatory Affairs

550 NW Franklin Ave., Ste. 408
Bend, OR 97703

Office: 503-420-7734

Cell: 509-389-4847

Email: mbarlow(@newsunenergy.net
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