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I. INTRODUCTION
Pursuant to the Notice of Proposed Rulemaking, NewSun Energy LLC
(“NewSun”), hereby submits the following final comments to the Public Utility
Commission of Oregon (“Commission”) in this rulemaking regarding the integrated
resource plan (“IRP”), clean energy plan (“CEP”), and request for proposals (“RFP”)
rules. These comments respond to other stakeholder’s initial comments and provide
additional information to inform the Commission’s deliberation in this matter. As
articulated in its Initial Comments in this formal rulemaking, NewSun reiterates here that
it is indisputable the RFP in Oregon is broken. NewSun appreciates the Commission’s
and Commission Staff’s recognition that there is a problem and attempts to resolve it.
The proposed rules do not remedy the historical problems, especially with regard to
utility-ownership bias and the overall lack of “diverse ownership” of resources Oregon
law directs this Commission to allow for through competitive bidding processes.
NewSun continues to support its initial comments submitted on November 14, 2025 and
will not repeat each of the comment made therein but provides the below additional and
supplemental comments in response to other stakeholder filings.
II. COMMENTS

A. Parity in Information Access for the Benchmark Team and Independent
Third-Party Bidders Should be Prioritized.

NewSun appreciates Staff’s movement in the right direction towards greater
parity in information access as between a utility benchmark team and independent third-

party bidders in the RFP process. And the Joint Utilities seem to agree, at least in
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principle, that the goal of this rule is “informational parity.” Staff recommends

modifying proposed OAR 860-089-0300(1)(b)(A) to the following:

STAFF RECOMMENDATION No. 1:

OAR 860-089-0300

(1) (b) (A) With the filing of a draft RFP for approval under OAR 860-089-0250,
the electric company must disclose the current and past roles within the past five
years of all company employees engaged with development or submission of a
benchmark or affiliate bid and whether or not each employee had or has access to
eenfidential-information used to develop an electric company or affiliate bid

that was is not available to any interested-persens potentlal bidder either
generally or under the terms of a protective order

or information that

Oregon-by—the-eleetrieeompam—withinthe pasttiveyears
was only available to the employee because the employee is a signatory to a
protective order and that protective order remains in effect.

There are two important shifts to note here. The first is that this language shifts
away from information that was available only in a prior IRP or RFP proceeding to
information that was available to the employee under any protective order and the
protective order is still in effect. This change is important because the proposed rules
currently have no reporting requirements or limitations on a benchmark team member’s
ability to access information that could help their bid by becoming a signatory to a
protective order in a docket outside of an IRP or RFP—such as a Public Utility
Regulatory Policies Act (“PURPA”) docket—where the same kinds of third-party bid
information might be supplied. And in Docket No. UM 2000, a key issue is whether
PURPA avoided costs should be based on the average cost of bids submitted into RFPs

over the prior 24 months. That bid price information is highly confidential and still

! Joint Utility Initial Comments at 8.
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relevant.? Therefore, a benchmark team employee should not be permitted to avoid the
rule’s reporting requirement simply because they did not sign a protective order in the
prior RFP but gained access to the same information by signing a protective order in
another docket.

This portion of Staff’s recommendation also recognizes that five years is not
necessarily always going to be the relevant time period, but what is most important is
whether the protective order is still in effect. Joint Utilities assert that a five-year
reporting timeframe “fails to consider whether such information would even be probative
over that timeframe.”* However, by tying the timeframe to whether the protective order is
still in effect, then parties can address the relevant “probative” time period on a case-by-
case basis when the protective orders are entered or in AR 672. If utilities think that a
shorter time period is warranted, they can ask the Commission to enter a protective order
in a specific docket for that shorter time period.

The second important shift to note in Staff’s proposed rule language above, is that
the language now covers internal company information that the employee gained access
to through any means. This recognizes that there is certain utility information that the
potential benchmark team might have had access to simply by holding other positions or
roles within the company and that such information could be used to create better bids.

For example, Staff highlights that such information could include the electric company’s

If the Commission approves that methodological change, then PURPA avoided
cost updates will almost always include highly confidential bidder information
and this will be a continuing issue into the future.

Joint Utilities’ Initial Comments at 8.
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hours of highest need.* NewSun’s initial comments also point this Commission to other
categories of information and dockets where utilities have referred to such information as
highly confidential including internal operational, resources, and system planning
information.> Joint Utilities take the opposite approach of asking the PUC to limit the
rule’s applicability to only “highly confidential project-specific bidder information,”®
continuing their trend described in NewSun'’s Initial Comments of advocating for greater
information access for their own benchmark or affiliate teams, but less information
access when it is for an independent third-party bidder.” NewSun continues to question
whether the internal company information they so desperately want their internal teams to
retain access to is actually highly confidential or whether it should be treated as such. If
it is so necessary to optimize benchmark or affiliate bids, then the public interest is served
by making that information available to other potential bidders so that those bids too can
be structured to best suit the utilities need and deliver the most cost-effective resources
for customers. NewSun does not believe the Commission needs to resolve whether such
information should be considered highly confidential in this rulemaking and looks
forward to future engagement on that issue in AR 672 and in future dockets. What is

before the Commission here, is the simple reporting requirement, when there is not parity

of access.’

4 Staff initial Comments at 3.

3 NewSun Energy LLC’s Initial Comments at 8-10.
6 Joint Utilities Initial Comments at 8.

7 NewSun Energy LLC’s Initial Comments at 8-9.
8

Joint Utilities also take issue with potentially publicly disclosing employee names
under this rule to the extent this rule would require that. Joint Utilities’ Initial
Comments at 8. NewSun also believes that this is an issue to potentially resolve
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A couple significant hiccups with this rule, however, are that the reporting
requirement apparently does not apply (1) if the information was available to potential
bidders upon signing a protective order or (2) unless the benchmark team “used” the
information to inform its bid. The former creates a loophole that would allow the
benchmark team to use such information (and not report it) so long as potential bidders
could have signed some protective order to gain access to it. But, even if a potential
bidder had signed the protective order, it could not similarly use the information to
inform its bid because the terms of the protective orders typically prevent use of
information covered by the protective order for any other purpose other than participation
in the docket in which the protective order is issued. The latter creates another loophole
that allows the utility to not report as long as the benchmark team member did not use the
information, but the Commission has already found that once certain information is
known while “participants involved in competitive proceedings may not intend to use
protected information for inappropriate competitive purposes,” they “nonetheless retain
knowledge of information that they have worked with in other proceedings and cannot
‘unknow’ those details.” As such, an electric company benchmark team member is likely
to view themselves in the best light and simply report that they did not use that
information even though they retain knowledge of it and such knowledge could inform

development of their bid. As such, the rule should at a minimum be amended to still

in AR 672 or future dockets but notes here that it is not clear exactly how
employee names constitute a trade secret covered by ORCP 36 and there is no
Oregon Public Record Law exemption exactly on that point.

? In re PacifiCorp, dba Pacific Power, 2021 Integrated Resource Plan, Docket No.
LC 77, Order No. 22-128 at 5 (Apr. 25, 2022) (emphasis in original).
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require reporting even if the information was not used and unless other potential bidders
can access and also use the information.

Finally, while NewSun appreciates Staff’s movement on this rule, it does not
address the fundamental issue of information parity because it is still just a reporting rule.
Staff notes that the disclosure requirement will help the Commission to better assess the
fairness and competitiveness of the RFPs, and that it may support additional changes to
the competitive bidding rules in the future based on the information disclosed.!® Instead
of waiting to see if the electric companies will report unfair access to information, the
Commission should revise the rule now to simply prevent employees who have had
superior access to information over other potential bidders from serving on the
benchmark or affiliate teams. This provides true information parity, and if the utilities
truly believe that certain internal company information is so essential for their internal
teams to access in order to optimize their bids, then they should make the same
information available to all potential bidders. That access would not necessarily have to
be public, but could be made pursuant to signing a protective order or non-disclosure
agreement with the ultimate goal of creating a level playing field where all bidders can
compete fairly to develop the best and most cost-effective bids to serve ratepayers. As
such, the redline NewSun recommends to this rule (inclusive of the above changes and
Staff’s redline in initial comments) is as follows:

OAR 860-089-0300 (1)(b)(A)

With the filing of a draft RFP for approval under OAR 860-089-0250, the

electric company must disclose the current and past roles within the past
five years of all company employees engaged with development or

10 Staff Initial Comments at 3.
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submission of a benchmark or affiliate bid and no company employee may
serve on the benchmark or affiliate team if such whether-ornoteach
employee had or has access to eenfidential information that could be used
to develop an electric company or affiliate bid that was is not available
te-for any interested-persens potential bidder to use to develop its bid
elther generally or under the terms of a protectlve order fn—aﬁy—pﬂer—REP

or 1nformat10n that was only available to the employee because the
employee is a signatory to a protective order and that protective order
remains in effect.

Joint Utilities’ concerns that such limitations would result in unnecessary over-
staffing or inefficiencies!! are overblown and not a reasonable basis upon which to allow
information non-parity. If a utility wants to competitively participate in its own bidding
process, it should adequately staff a separate team that can participate on a fair and
competitive basis with other potential bidders and should be completely above-board and
without any appearance of impropriety. In an era of unprecedented resource needs and
back-to-back RFPs, there is likely enough to keep benchmark teams busy. As an investor
in project development, NewSun knows first-hand that years of development efforts and
many staffing hours can be required in order to even get a project ready to bid into an
RFP, and the time between RFP issuance and bid submission is not nearly enough time to
prudently secure all the bid elements. And if electric utilities find that it the rule is too
burdensome to comply with because their benchmark team’s activities are limited to

12 rather than independently developing their own bids,

“joint development structures
then they can simply make information available about what utility-owned resources the

utility is willing to allow third party bidders to use, and ask all potential bidders to submit

1 Joint Utilities Comments at 8.

12 Id. at 11.
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bids in the normal non-benchmark bidding process. This has the added benefit of
avoiding the mini-RFP before the RFP described in NewSun’s Initial Comments. '3

B. Other Comments Support the Premise that IRPs, RFPs, and CEPs Approval
and Acknowledgement Orders are Final and Subject to Judicial Review.

In Initial Comments, NewSun asked this Commission to revisit its position that
approval and acknowledgment orders issued in IRPs, RFPs and CEPs are not “final”
orders subject to judicial review under the Oregon Administrative Procedures Act. The
Commission appears to base this interpretation on the premise that requesting
acknowledgement is an essentially voluntary process that the utility goes through in order
to potentially achieve more favorable treatment when it later seeks rate recovery of assets
ultimately procured.

But stakeholder comments support the opposite premise, that compliance with the
proposed rules is not voluntary. Once these rules are adopted, the Commission must
follow them.!'* And the proposed IRP, CEP, and RFP rules provide important procedural
protections beyond ratemaking implications that ensure transparency, accountability, and
meaningful stakeholder participation years before any procurement or rate-basing
decisions are made. As one stakeholder group called it “these additions to the rules
governing the IRP and CEP procedural processes represent considerable strides towards

establishing robust public engagement as a bedrock principle in the planning process.” '°

13 NewSun’s Initial Comments at 11-12.

14 Nw. & Intermountain Power Producers Coal. v. Portland Gen. Elec. Co., 308 Or
App 110, 117 (Dec. 23, 2020).

15 GEI, MCAT, KLCAS, Climate Solutions, NEWS and Steller Strategies Initial
Comments at 7.
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And Staff states that “the proposed requirements to solicit public input early enough in
the process for the feedback to be fully evaluated for incorporation into the final IRP and
to document public input and the utility’s response to public input, is important for
setting an expectation of meaningful public involvement in IRP development.”!'® Other

»17

parties also refer to the proposed rules as “requirements.”’’ Even the Joint Utilities make

a good point that while seeking acknowledgement of an IRP update under the current

rules is “optional,”!®

in their view “the proposed new rules largely impose additional,
cumbersome regulatory requirements that go beyond what is already in place in
Oregon.”! The proposed rules are not voluntary.

The purpose of requiring IRP, CEP and RFP processes is to ensure that the
utilities are doing the work to engage in resource planning, clean energy planning, and
competitive procurement and to do so transparently and with meaningful stakeholder
participation years before any procurement decisions are made or assets added to rate
base. And it is on that same basis that this Commission separately determined that its
“continual progress” determinations would be made in final orders subject to judicial
review:

However, we understand that the purpose of requiring continual progress is

to ensure utility action during the years before compliance with the relevant

target is required, and that a lack of continual progress may not be capable
of remedy solely at the time of that eventual compliance determination.

16 Staff Initial Comments at 5 (emphasis added).

17 Renewable Northwest Initial Comments at 1 (“resource planning and procurement
requirements”); Northwest & Intermountain Power Producers Coalition Initial
Comments at 2 (“The Commission should clarify the disclosure requirement”).
Joint Utilities’ Initial Comments at 32.

19 Id. at 2 (emphasis added).

18
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Therefore, we intend for continual progress determinations to be made as
final decisions subject to judicial review.?°

Similar to how the lack of continual progress may not be capable of a remedy
solely at the time of that eventual compliance determination so too is the fact that
inadequate planning or a lack of a competitive bidding process is not capable of a remedy
solely as the time of rate recovery. For example, where the Commission found that an
RFP “process was deficient,” by the time it was in the cost recovery proceeding, the
Commission could not go back and provide for a competitive bidding process, but could
only find that it “[could not] be confident that the process produced all of the relevant
information to inform a prudence decision.”?! Therefore, in light of the new requirements
in these rules and the feedback from the stakeholder community that they expect the rules
to be complied with as requirements, the Commission’s orders approving RFPs and
acknowledging IRPs, CEPs, and RFP final shortlists all are final orders and the
Commission should therefore revisit its interpretation to the contrary.??

C. Changes to the Independent Evaluator Duties are Necessary to Ensure
Competitive RFPs.

Joint Utilities raise concern that the proposed rules go too far in expanding the
role of the independent evaluator (“IE”), but these changes are in direct response to an

issue that arose in a prior RFP. There, the utility allowed its own benchmark bid to

20 In re Pub. Util. Comm ’n of Or. Investigation into House Bill 2021 Implementation

Issues, Docket No. UM 2273, Order No. 24-002 at 29 (Jan. 5, 2024).

In re Portland Gen. Elec. Co., Renewable Resource Automatic Adjustment Clause
(Schedule 122) (Clearwater Wind Project), Docket No. UE 427, Order No. 25-
075 at 10 (Feb. 21, 2025).

In re Pub. Util. Comm’n of Or., Amending Internal Operating Guidelines, Docket
No. 2055, Order No. 20-386, Appendix A at 26 (Oct. 27, 2020).

21

22
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proceed with less than the required amount of transmission and the Commission found
that because “[n]either [the utility] nor the I[E communicated [the utility’s] flexibility in
transmission requirements effectively, instead repeatedly reminding bidders that they
needed to eventually become compliant with the full RFP requirement,” the Commission
ultimately concluded that the utility “fell short” of its “obligation to be scrupulously
fair—to both be and appear even-handed.”” The IE is meant to be a check on these
kinds of issues that go to the fundamental fairness, competitiveness, and transparency of
the bidding process. So, where past failures of the process have been identified, it is
prudent to address those through changes to the rule going forward.

The preferable approach would be for the Commission to directly hire the IE
through a similar process the Commission has used to solicit expert advice from people
and entities like Energy+Environmental Economics (Docket No. UM 2011), Elaine Hart
(Docket No. UM 2371), and the Regulatory Assistance Project (“SB 978 Process™). The
Commission has in the past expressed a strong desire not to pursue this “direct hire”
approach due to complex state contracting requirements. However, the Commission
should not foreclose this possibility entirely. Directly hiring the IE removes the economic
conflict of interest the IE inherently has when it must be recommended by the electric
utility for Commission approval and has a contract directly with the utility whose actions
the IE must oversee. If the IE ever hopes to be hired by the utility in the future, then it

has a strong incentive to not say anything too damaging against the utility. But the goal

= In re Portland Gen. Elec. Co., Renewable Resource Automatic Adjustment Clause

(Schedule 122) (Clearwater Wind Project), Docket No. UE 427, Order No. 25-
075 at 12 (Feb. 21, 2025) (emphasis added).
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should be transparency and fairness, regardless of whether it would displease the utility
and hinder future chances of employment.

Finally, the electric company’s opinion should not hold greater weight on which
IE ought to be selected, but rather all interested persons whether potential bidders or not
should be able to provide input into the IE selection. Potential bidders likely have
valuable information to share with the Commission about experience with certain IE’s
either in Oregon or other states that could inform the Commission’s decision about
whether IE oversight would be sufficient. As such, NewSun recommends that at a
minimum the Commission not foreclose, in rule, the possibility of directly hiring the IE
and also providing for a process by which the IE need not be recommended by the
electric company but rather the electric company should submit all IE bids to the
Commission for the Commission to decide which is best and all stakeholders can provide
input.

860-089-0200 Engaging an Independent Evaluator

(1) Prior to issuing an RFP, unless the Commission elects to contract with
an [E, an electric company must engage the services of an IE to oversee
the competitive bidding process. The IE must be independent of the utility
and bidders, and also be experienced and competent to perform all IE
functions identified in these Division 089 rules.

(2) When an electric company’s engagement of a specific IE has not been
previously authorized under section (5) below, the electric company must
notify all parties to the electric company’s most recent general rate case,
RFP, and IRP dockets of its need for an IE, and solicit input from these
parties and interested persons regarding potential IE candidates. The
electric company must then file a request for Commission approval to
engage an IE, along with the IE bids received, and a proposed scope of
work. The Commission Staff will review the request and recommend an
IE to the Commission based in part on the consideration of:

(a) Input received from the electric company and from interested parties

that arc not potential bidders;
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Finally, to the extent the Commission is inclined to adopt the Joint Utilities’
suggestion to limit the IE requirement to only RFPs that have benchmark bids, NewSun
would counter with the recommendation that IE participation is absolutely required if
there are either benchmark bids allowed or any other utility ownership option. The IE’s
purpose is to help mitigate against ownership bias, so even where there are no
benchmarks, but the utility still allows build-transfer-agreements through the normal
bidding process, an IE is required.

D. Community Impacts and Benefits Should Be Expanded and Considered in
Both CEPs and RFPs.

The Joint Utilities take issue with addressing community impacts in planning
proceedings because of the use of proxy resources, and they note that “a more substantive
analysis may be better suited to resource procurement efforts.”?* NewSun posits that
community impacts and benefits should be considered in both places. There should be a
minimum standard established within the CEP and key quantifiable or measurable
impacts and benefits incorporated into the RFP.

Further, the Commission should also require the utility to demonstrate community
benefits that are specifically tied to the language of HB 2021 itself:

It is the policy of the State of Oregon:

(2) That electricity generated in a manner that produces zero greenhouse

gas emissions also be generated, to the maximum extent practicable, in a

manner that provides additional direct benefits to communities in this state

in the forms of creating and sustaining meaningful living wage jobs,
promoting workforce equity and increasing energy security and resiliency;?

24 Joint Utilities’ Initial Comments at 30.

25 ORS 469A.405(2).
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The Commission previously determined that it would “examine the most practical
and impactful ways to gather information about direct benefits to Communities in
Oregon,” including community benefit indicators in the CEP and how it could extend or
adapt them to RFPs as well.?® Now is the Commission’s chance to implement this
important provision of the law and ensure that future planning and procurement processes
go through the necessary steps to consider the benefits to communities and the maximum
extent to which it is practicable to deliver those benefits.

As such, NewSun recommends the following changes:

OAR 860-090-0060(7)(g)(E)

Community impacts, presented as plausible ranges for the future impacts of

the portfolio on communities within or partly within the utility’s Oregon

service territory. The utility must demonstrate that community impact
metrics are:

(1) Developed with input from the public, including input from
environmental justice communities, but that at a minimum considers
creating and sustaining meaningful living wage jobs, promoting
workforce equity, and increasing energy security and resiliency;

(i1) Quantitative and measurable as the utility implements its plan;

(i)  Practically informative to utility implementation decisions,
including investments, contracts, and program designs; and

(iv)  Distinct from other scoring metrics.

860-089-0400(2) The electric company must base the scoring of bids and
selection of an initial shortlist on price and, as appropriate, non-price
factors. Non-price factors must be converted to price factors where
practicable. Unless otherwise directed by the Commission, the electric
company must use the following approach to develop price and non-price
scores:
(a) Price scores must be based on the prices submitted by bidders and
calculated using units that are appropriate for the product sought and
technologies anticipated to be employed in responsive bids using real-

26 Order No. 24-002 at 25.
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levelized or annuity methods. The IE may authorize adjustments to
price scores on review of information submitted by bidders.

(b) Non-price scores must, when practicable, primarily relate to resource
characteristics identified in the electric company's most recent
acknowledged IRP Action Plan or IRP Update and may be based on
conformance to standard form contracts. Non-price scoring criteria
must be objective and reasonably subject to self-scoring analysis by
bidders.

(c) Non-price score criteria that seek to identify minimum thresholds for a
successful bid and that may readily be converted into minimum bidder
requirements must be converted into minimum bidder requirements.

(d) Scoring criteria may not be based on renewal or ownership options,
except insofar as these options affect costs, revenues, benefits or prices.
Any criteria based on renewal or ownership options must be explained
in sufficient detail in the draft RFP to allow for public comment and
Commission review of the justification for the proposed criteria.

(e) Scoring criteria must take into account how electricity generated in a
manner that produces zero greenhouse gas emissions can also be
generated, to the maximum extent practicable, in a manner that provides
additional direct benefits to communities in this state in the forms of
creating and sustaining meaningful living wage jobs, promoting
workforce equity and increasing energy security and resiliency.

E. The Competitive Bidding Rules Should Mitigate Utility Ownership Bias and
Provide for “Diverse Ownership.”

NewSun continues to support its statements in Initial Comments that the rules as
proposed do not address how the trend towards utility ownership will be mitigated to
meet the statutory requirement that the rules allow for diverse ownership. The statute
provides that the competitive bidding process should “allow for diverse ownership of
resources.”’ Yet, under the current process bidders are incentivized to provide ownership
options as can be seen with PGE’s 2023 RFP re-price results where “ALL projects on the

Updated FSL are either fully or partially owned by the Company.”?® Given the

2 ORS 469A.075(4)(c).
28 In re Portland Gen. Elec. Co. 2023 All-Source RFP, Docket No. UM 2274, Staff
Report at 8 (Dec. 2, 2025) (emphasis added).
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historically heavily weighted RFPs in favor of utility-owned resource as well as the large
existing stack of utility-owned resources, NewSun recommends that the Commission
amend its rules to require the development of measurable metrics to be used to determine
whether there is diverse ownership and unless and until the utilities reach a metric of
“diverse” ownership they should be compelled to procure 100% non-utility owned
resources.
III. CONCLUSION

In conjunction with the recommendations in its Initial Comments, NewSun

recommends the above changes in this IRP RFP rulemaking.

Dated this 4th day of December 2025.

Respectfully submitted,

NEWSUN ENERGY LLC

Moo, Bk
Marie P. Barlow

In-House Counsel,

Policy & Regulatory Affairs

550 NW Franklin Ave., Ste. 408
Bend, OR 97703

Office: 503-420-7734

Cell: 509-389-4847

Email: mbarlow(@newsunenergy.net
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