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The Public Utility Commission of Oregon Staff (Staff) submits these comments on the
proposed rules in response to initial comments filed by commenters on November 14, 2025.
Staff appreciates the thoughtful commentary offered by numerous commenters. Except as noted
below, Staff continues to support adoption of the proposed rule changes with all of the
recommended edits outlined in Staff’s Initial Comments.

I. OAR 860 Division 001 Information Requests
Proposed Rule OAR 860-001-0205(3) provides:

Any person who meets the requirements of this rule may request information that
is commensurate with the need to provide relevant comment on a pending filing
subject to this rule, and that is also commensurate with the resources available to
the requester and the recipient and the importance of the issues to which the
request relates.

In initial comments, the Northwest & Intermountain Power Producers Coalition (NIPPC) asserts
that the rule does “not include the standard governing the permissible scope of information
requests.” NIPPC states that the standard for discovery in contested cases as set forth in OAR
860-001-0500 and OAR 860-001-0540 should also apply to information requests in hybrid
proceedings.® In addition, NIPPC and Renewable Northwest (RNW) both support a legal
standard that allows for a broader range of information to be requested through discovery than is
allowed in contested cases, given that the Commission is not bound by the evidentiary standards

that apply in contested cases.?

OAR 860-001-0500(1) authorizes discovery in contested cases and provides that:

Discovery must be commensurate with the needs of the case, the resources
available to the parties, and the importance of the issues to which the discovery
relates.

This language is quite similar to the standard expressed in Proposed Rule OAR 860-001-

! Docket AR 669, Northwest & Intermountain Power Producers Coalition (NIPPC) Initial Comments at 12-16
(November 14, 2025), available at: ar669hac341699037.pdf.

2 Docket AR 669, NIPPC Initial Comments at 16, Renewable Northwest (RNW) Initial Comments at 2-3
(November 14, 2025), available here: ar669hac341700037.pdf
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0205(3) quoted above, except that the proposed rule provides a standard that is specific to Hybrid
Proceedings. Proposed Rule OAR 860-001-0205, in general, is modeled upon and quite similar
to the rules referenced by NIPPC, OAR 860-001-0500 and OAR 860-001-0540. Staff finds it
appropriate to state the standard for information requests in Hybrid Proceedings in a rule that is
separate from those applicable in contested cases and tailored to the specific circumstances of the
hybrid proceeding. NIPPC posits that using the same language, or stating that it is to be applied
in the same manner, will allow the Commission’s prior case law or precedent to apply in Hybrid
Proceedings.® Staff supports adoption of the rule as proposed because the Commission may still
find prior orders in contested cases to be persuasive, but application of a uniform standard may
result in more confusion than it resolves given the differences between the two types of
proceedings.

For similar reasons, Staff does not support language or guidance that Proposed Rule 860-
001-0205 is to be more broadly or more liberally applied than the discovery standard in
contested case proceedings. Hybrid proceedings differ in that there are no parties with
substantive or procedural rights at issue that may be protected through discovery. Nor is an
evidentiary record created during a hybrid proceeding. Some commenters argue this should
result in broader discovery, but it may also weigh against extensive discovery in hybrid
proceedings, given the additional time and expense to those involved. Because of the differences
between the two proceedings, Staff does not support imposing the standards from one on the
other, and recommends adoption of the rules as proposed.

NIPPC also raises a concern with the text of Proposed Rule OAR 860-001-0205 citing a
lack of reference to the statutory exceptions for the disclosure of privileged information.* While
earlier drafts did not include this reference, Proposed Rule 839-001-0205(4)(a) does include such

a reference, “Privileged material is not required to be disclosed except when disclosure is

3 Docket AR 669, NIPPC Initial Comments at 14-15.
4 Docket AR 669, NIPPC Initial Comments at 15-16.
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consistent with the Oregon Evidence Code, ORS 40.225 to 40.295.”

The Green Energy Institute at Lewis & Clark Law School, Mobilizing Climate Action
Together, Klamath & Lake Community Action Services, Climate Solutions, NW Energy
Coalition, and Steller Strategies (Joint Commenters) recommend that the Commission identify
minimum categories of discoverable information to clarify application of the rules on
information requests, and list several suggestions, including modeling inputs and assumptions,
action-plan implementation status, and independent evaluator communications and summaries.®
Staff is not opposed to the concept of providing examples, but is wary that such an exercise may
actually increase uncertainty surrounding application of the Proposed Rules, given the variety of
information that may be requested. In all of the categories suggested by the Joint Commenters,
there are a number of circumstances not discussed that may impact whether an information
request would be supported by the Commission, such as the timing of the request relative to the
status of the proceeding, or whether the requester has signed an applicable protective order, and
many others too numerous to list here. It is because there are so many variables that authorizing
the exchange of information requests is the appropriate vehicle to address a participant’s interest
in obtaining additional information.

I1. OAR 860 Division 089 Competitive Bidding

General Comments

RNW responded to the oral comments from electric utilities at the October 23, 2025,
rulemaking hearing concerning the impact of the proposed rules on the timing for the
competitive bidding process. RNW comments that the proposed rules allow for a robust public
process and participation but also allow the process to move faster, including when the utility

uses the same Independent Evaluator (IE) approved for its prior Request for Proposals (RFP) and

5> Docket AR 669, Joint Commenters Green Energy Institute at Lewis & Clark Law School, Mobilizing Climate
Action Together, Klamath & Lake Community Action Services, Climate Solutions, NW Energy Coalition, and
Steller Strategies Initial Comments at 9-10 (November 14, 2025), available here: ar669hac341702037.pdf
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when it does not make “substantial substantive changes between RFPs”.

In Initial Comments, PacifiCorp, Portland General Electric Company and Idaho Power
Company (collectively, the Joint Utilities) comment that the current rules are “burdensome and
unwieldy” and the proposed rules “largely impose additional cumbersome regulatory
requirements that go beyond what is already in place in Oregon” rather than creating a more
efficient and flexible process.” PacifiCorp comments that the rules should be aligned with other
states in its service territory, noting that Idaho Public Utilities Commission is considering RFP
requirements that are less rigid and commenting that PacifiCorp’s 2025 Washington Situs RFP
for power purchase agreements and energy storage agreements reached the market more quickly
than in Oregon, with a limited IE and no regulatory process associated with shortlists.

Staff agrees with the comments of RNW and has endeavored to update the competitive
bidding rules to increase process efficiencies. Staff is also mindful that the purpose of the
competitive bidding rules is to “provide an opportunity to minimize long-term energy costs and
risks, complement the integrated resource planning (IRP) process, and establish a fair, objective,
and transparent competitive bidding process, without unduly restricting electric companies from
acquiring new resources and negotiating mutually beneficial terms.”® The Idaho Public Utilities
Commission has long required Idaho Power Company to comply with Oregon’s RFP process,*°
and its Commission Staff has proposed an end to that reliance on other states to oversee utilities’
acquisition of large resources as the Idaho Staff believe it is in Idaho ratepayers’ interest to adopt

a process that ensures ldaho priorities are maintained.!* Oregon Staff do not find PacifiCorp’s

6 Docket AR 669, Renewable Northwest Initial Comments at 3-4.

" Docket AR 669, Joint Utilities Initial Comments at 1-4 (November 14, 2025), available here:
ar669hac341704037.pdf.

8 Docket AR 669, Joint Utilities Initial Comments at 4.
9 OAR 860-089-0010.

10 |daho Public Utilities Commission Docket IPC- E- 10- 03, Order No. 32745 at 2 (February 12, 2013) available
here: 20130212final_order_no_32745.pdf.

11 Idaho Public Utilities Commission Docket GNR- E- 25- 01, Staff Application to Update the RFP Oversight
Process, at 2 (March 31, 2025) available here: 20250331STAFF APPLICATION.pdf.
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comments about aligning with other states compelling for similar reasons, as the Proposed Rules
are intended to better implement the stated purpose of the Oregon Commission in OAR 839-089-
0010.

The Joint Utilities also comment that Executive Order No. 25-25’s directives should be
reflected in the rules for competitive bidding.!? Executive Order No. 25-25 contains directives to
expedite permitting and development of solar and wind energy projects in Oregon that seek to
qualify for federal clean energy tax credits that require construction to commence by July 4,
2026, and requires projects to be placed in service within four years. It expires July 4, 2030.13
In light of these deadlines, the Executive Order directs the Commission to “[t]o the extent
practicable, accelerate Request for Proposal timelines and support expedited public utility
procurement of clean energy resources.” Contrary to the Joint Utilities position, the Executive
Order directs the Commission to accelerate RFP timelines and support expedited procurement to
the extent practicable in light of the upcoming July 2026 deadline. Permanent changes to the
competitive bidding processes do not appear to have been contemplated for every future
procurement conducted by a utility. Other tools, including scheduling orders and waivers under
OAR 860-089-0010 may be better suited to such purposes.

Finally, PacifiCorp comments that it supports adding provisions to the administrative
rules for a streamlined RFP approval process for procurements where benchmark resources are
not included.* Staff believes that the appropriate process for a streamlined RFP docket may be
best determined on a case-by-case basis considering appropriate waivers of specific competitive
bidding rules, on consideration of all of the relevant circumstances.

NewSun Energy LLC comments that either the general waiver provision in Division 089

or OAR 860-089-0100(3)(b) should be eliminated or modified to limit the criteria for granting

12 Docket AR 669, Joint Utilities Initial Comments at 5.
13 Executive Order No. 25-25 (October 6, 2025) available here: eo-25-25.pdf.
14 Docket AR 669, Joint Utilities Initial Comments at 7.
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waiver requests.’® The Proposed Rules do not proposed changes to either OAR 860-089-0010 or
OAR 860-089-0100, and Staff does not believe this proposal is within the scope of this
rulemaking. To the extent it is considered as an update, Staff does not support changes to these
standards at the current time. The waiver provisions in OAR 860-089-0010 already contain
limitations not included in other Divisions of OAR Chapter 860, and Staff does not see grounds
for limiting the Commission’s consideration of circumstances that may constitute good cause for
a waiver.

And, NewSun Energy comments that the rules should be amended to “require an express
finding when the Commission approves an RFP that ownership transfers will only be allowed if
the utility has demonstrated that the RFP will allow for diverse ownership” citing statutory
grounds for such a mandate.!® Staff believes this is a reference to ORS 469A.075(4)(c), which
required the Commission to adopt rules “providing for the evaluation of competitive bidding
processes that allow for diverse ownership of renewable energy sources that generate qualifying
electricity.” This is a requirement for the adoption of rules, not for the approval of an RFP, and
the existing rules comply with this standard. Staff does not support changes to the Proposed
Rules based on this comment.

OAR 860-089-0250

Proposed OAR 860-089-0250(3)(g) requires a draft RFP to, at minimum, “Use a scoring
methodology that can be applied to produce a price score for all proxy resources that were
eligible for selection in the most recently filed IRP.” The Joint Utilities reiterate in their
comments concerns expressed in the informal phase of this docket with Proposed Rule OAR
860-089-0250(3)(g) and recommend edits to include if the Commission adopts the Proposed

Rule.r’

15 Docket AR 669, NewSun Energy LLC Initial Comments at 12 (November 14, 2025), available at:
ar669hac341707037.pdf

16 Docket AR 669, NewSun Energy Initial Comments at 11-12.
17 Docket AR 669, Joint Utilities Initial Comments at 6-7.
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1 The Joint Utilities’ concerns appear to be based on a prior version that differs from the
2 Proposed Rule, expressing concern that because of the differences between scoring of IRP
3 portfolios and RFP bid scoring the proposed rule would provide information of little value or
4 may be misleading or misunderstood.'® Staff clarifies that the Proposed Rule would require use
5 of “ascoring methodology that can be applied to produce a price score...”. (Emphasis added).
6 While Staff understands there is a difference between portfolio scoring in an IRP and
7 producing a price score in an RFP, it remains important to understand how RFP price scoring
8 works in practice if the Commission and stakeholders are to assess whether the scoring
9 methodology proposed in a draft RFP is reasonable. Demonstrating price scoring with proxy
10 resources is the easiest and most transparent way to illustrate the extent to which a utility’s
11 scoring methodology works. Proxy price scores should be broadly indicative of resources that
12 would perform well in a portfolio. Otherwise, a price score may not be a useful metric for
13 identifying resources that can result in a least-cost procurement outcome. Staff supports
14  adoption of the proposed rule because of the value provided by the application of a scoring
15 methodology to all proxy resources, particularly in the evaluation of the proposed scoring
16 methodology and consideration of the draft RFP filed by the utility.
17 The Joint Utilities next suggest that if the proposed rule is adopted, it be amended to
18 state: *“(g) Use a scoring methodology that can be applied to proxy resources eligible for
19 selection in the most recently filed IRP, to the extent practicable. Such scoring shall be
20 illustrative, designed to enhance transparency in planning, and shall not substitute for or
21 predetermine resource evaluation criteria in procurement processes.”*® Staff again notes that the
22 Proposed Rule requires only that the draft RFP use *“a scoring methodology that can be applied to
23 produce a price score for all proxy resources...,” while the Joint Utilities are proposing a rule
24  that is not limited to a price score. With this clarification, Staff finds the additional language
25
26 8 Docket AR 669, Joint Utilities Initial Comments at 6-7.

19 Docket AR 669, Joint Utilities Initial Comments at 6-7.
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suggested to be unnecessary. Staff also notes that OAR 860-089-0250 does not address planning
processes nor does it dictate procurement decisions. The additional text therefore appears likely
to create confusion as to the applicable requirements for the draft RFP filing and the standard for
Commission review of that draft, which is stated elsewhere under OAR 860-089-0250(5).

OAR 860-089-0250(6)

The Joint Utilities suggest amending current OAR 860-089-0250(6) to make the
Commission’s general target of 80 days for a decision on whether to approve a draft RFP to state
a mandate that the Commission must issue its decision within 80 days.?’ Eighty days is a
relatively short timeframe for review of a draft RFP, and the Commission must schedule time to
consider a draft RFP at a public meeting. Any number of circumstances concerning the utility’s
filing of a draft RFP may result in the need for additional time, and Staff sees no reason to limit
the Commission’s flexibility under this rule.

OAR 860-089-0300

OAR 860-089-0300(1)

NewsSun Energy LLC comments that the time period of three years in Proposed Rule
OAR 860-089-0300(1)(b) should be extended to cover the full time period under which
information in a prior RFP remains subject to a protective order.?! Staff acknowledges that
protective orders generally remain in effect for five years, but, given the staffing concerns noted
by the subject electric utilities and the diminishing relevance of any protected information over
time, proposes a three-year limitation. NIPPC supports the three-year period in Initial
Comments.?

NewSun Energy further comments that the set of individuals barred from participating in
the preparation of a benchmark or affiliate bid should be expanded to include any individual with

access to highly protected information from a prior RFP. NewSun Energy also raises a concern

20 Docket AR 669, Joint Utilities Initial Comments at 7.
2L Docket AR 669, NewSun Energy Initial Comments at 7.
22 Docket AR 669, NIPPC Initial Comments at 2.
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that the proposed rules provide no restriction on the Benchmark Team’s access to commercially
sensitive information held by the utility, and suggests the rule should require disclosure of such
information to at least some potential bidders.?® Staff has proposed OAR 860-089-0300(1)(A)
and (B) and offered additional edits and explanation in Staff’s Initial Comments, to better
understand the extent to which utility employees have access to both types of information and
the roles those individuals fill. Accordingly, Staff does not support changes to the proposed

rules to address these concerns at this time, but may recommend changes in the future.

As proposed, OAR 860-089-0300(1)(b)(A) reads:

(A) With the filing of a draft RFP for approval under OAR 860-089-0250, the
electric company must disclose the current and past roles within the past five
years of all company employees engaged with development or submission of a
benchmark or affiliate bid and whether or not each employee had or has access to
confidential information that was not available to interested persons either
generally or under the terms of a protective order in any prior RFP or IRP filed in
Oregon by the electric company within the past five years.

Staff supports adoption of a disclosure requirement that will provide information about
the types of information that company employees, whether or not they are identified as
employees tasked with developing a company or affiliate bid, may apply to provide services that
support the development of those bids. In particular, Staff supports disclosure when company
employees have access to at least one of these two types of information: 1) information about the
utility that an electric company may use to develop a bid to which bidders in an RFP docket
would not have access, such as the electric company’s hours of highest need, and 2) information
about third-party bids that is only available to the employee because they signed a protective
order.

Disclosure of the employees with access to these types of information and the current and

past roles of those employees will allow the Commission to better assess the fairness and

2 Docket AR 669, NewSun Energy Initial Comments at 8-10.

Page 9- AR 669 - STAFF RESPONSE COMMENTS

JLM/kd5:1006534728
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4540 / Fax: (503) 378-3784



© 00 ~N o o b~ w NP

N N NN N N R R R R R R R R R
g B W N kB O © ® N o o~ W N Lk O

26

competitiveness of the RFP process when benchmark and affiliate bids are contemplated. Staff
may support additional changes to the competitive bidding rules in a future rulemaking, based on
information that is disclosed under the proposed rule. Because the current text of the proposed
rule may not adequately identify both types of information, Staff proposed clarifying edits in
Staff’s Initial Comments and continues to recommend adoption of the proposed rule with those
edits.

The Joint Utilities submit a number of comments concerning Proposed Rule OAR 860-
089-0300(1)(b)(A), which requires disclosure of the current and past roles of company
employees engaged with development or submission of a benchmark or affiliate bid. The Joint
Utilities support an amendment to require disclosure of employees only when they have had
“access to highly confidential project-specific bidder information.”?* Staff does not agree this is
the only type of access that should be disclosed. As stated in Staff’s Initial Comments, Staff
supports disclosure when company employees have access to at least one of these two types of
information: 1) information about the utility that an electric company may use to develop a bid to
which bidders in an RFP docket would not have access, such as the electric company’s hours of
highest need, and 2) information about third-party bids that is only available to the employee
because they signed a protective order. Accordingly, Staff continues to recommend adoption of

the proposed rule with these edits:

OAR 860-089-0300

(1)(b)(A) With the filing of a draft RFP for approval under OAR 860-089-0250,
the electric company must disclose the current and past roles within the past five
years of all company employees engaged with development or submission of a
benchmark or affiliate bid and whether or not each employee had or has access to
confidential-information used to develop an electric company or affiliate bid
that was is not available to any interestedpersons potential bidder either

generally or under the terms of a protective order irany-prior-RFP-orHRP-filed-in
Oregon-by-the-electric-company-within-the-past-five-years or information that

was only available to the employee because the employee is a signatory to a
protective order and that protective order remains in effect.

24 Docket AR 669, Joint Utilities Initial Comments at 7-8.
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The Joint Utilities are critical of the five year period in the text above, but do not offer an
alternative time period.?® While Proposed OAR 860-089-0300(1)(b) bars participation in the
preparation of a benchmark or affiliate bid for three years, Staff finds the five-year time period
for disclosure of employees and their roles under Proposed OAR 860-089-0300(1)(b)(A) to be
reasonable and likely to provide the Commission with a better understanding of which
employees provide services such that they engage with the development or submission of a
benchmark or affiliate bid. The Joint Utilities also comment that disclosure “could have the
unintended consequence of effectively prohibiting any utility personnel from transferring into the
benchmark team, and can result in unneeded over-staffing, increasing costs.”?® Staff does not
understand this concern as the disclosure is required of all employees who engage with the
development or submission of a benchmark or affiliate bid, whether or not, they are members of
the “benchmark team”, and, more importantly, the rule at issue is simply a disclosure rule.

The Joint Utilities do not support adoption of OAR 860-089-0300(1)(b)(B) as drafted,
asserting that the requirement to submit updated disclosures every three months from the time
the Commission approves a draft RFP to the completion of the RFP is problematic, duplicative,
and unnecessary.?” The Joint Utilities ask that reporting be limited to the beginning of the RFP
and end once benchmark bids are submitted or the RFP is approved. Staff believes the required
updates during the course of the RFP are appropriate, but if the interim changes are minimal, the
electric company's reporting may also be brief.

If the Commission adopts the report required under Proposed OAR 860-089-
0300(1)(b)(A), (B), the Joint Utilities state a concern with being required to publicly disclose
employee names, and ask that language be added to clarify that information concerning company

employees, including names, will be treated as confidential and “access will be limited”.?8 Staff

% Docket AR 669, Joint Utilities Initial Comments at 8.
2% Docket AR 669, Joint Utilities Initial Comments at 8.
2" Docket AR 669, Joint Utilities Initial Comments at 8.
2 Docket AR 669, Joint Utilities Initial Comments at 8.
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does not support such changes, noting that exemptions from the disclosure of public records in
the Commission's custody are set forth in Oregon's Public Records Law, ORS 192.410 through
ORS 192.505, and any additional exemptions are outside the scope of this rulemaking. But, if an
electric company believes a particular person's name is exempt from disclosure under state law,
it can apply the existing processes already established under OAR 860-001-0070 when making
the required disclosures. There is no need to create a separate process under this rule.

OAR 860-089-0300(3)-(4)

Renewable Northwest comments that this rule should either require that the utilities must
make elements of the benchmark resource available to third-party bidders or, if the permissive
standard is retained, require the utility to justify why a decision to not make assets available was
made.?® NIPPC supports changes to the rule that “would make it clear that all transmission
rights, not just those of the benchmark resource, should be made available, but only the site,
interconnection rights, fuel arrangements, and other similar rights are made available if there is
benchmark participating in the RFP.”3® NIPPC offers a specific revision to Section 3 of the rule
for consideration. The Joint Utilities submit comments opposing any requirement to make utility
resources available to third-party bidders, and expressing concern that the Proposed Rules do not
specify what utility analysis required under the rules must contain.3!

On this latter point, utilities have been required for the past seven years to include an
analysis explaining a decision not to make benchmark bid elements secured by the electric
company available to all bidders when seeking acknowledgement of a final shortlist and
recovery of the costs of the resource in rates per OAR 860-089-0300(3). Staff does not
understand why the utilities would express concern with providing such an analysis at this point.
What has become clear after prior RFP dockets is that this analysis should be provided to the

Commission earlier in the procurement process, as provided in the Proposed Rules, which

2 Docket AR 669, Renewable Northwest Initial Comments at 5.
30 Docket AR 669, NIPPC Initial Comments at 5-6.
31 Docket AR 669 Joint Utilities Initial Comments at 9-15.
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require the utility to provide analysis demonstrating how that decision is in the best interest of
customers when seeking approval of a draft RFP under OAR 860-089-0250.

Staff does not recommend language requiring resource elements to be made available,
but supports an additional requirement to evaluate making transmission rights available to third-
parties, with both analyses provided by the utility earlier in the process, and a requirement for
providing information to potential bidders about resource elements that are available to third-
party bidders. Staff believes these changes will improve the transparency of the procurement
process and allow for bidders to respond to opportunities when resource elements are made
available.

OAR 860-089-0450

Staff supports the changes to Section (9) of OAR 860-089-0450 to specify the analysis
and reporting to be provided by the IE during an RFP docket, as opposed to simply providing a
closing report when the utility files a request for acknowledgment of a final shortlist. As

proposed, Section (9) reads:

(9) The IE must provide analysis and reports as requested by the Commission or
its Staff. Except as otherwise directed by the Commission, the IE must:

(@) File, or provide to the electric company for filing, a summary report or
memorandum shortly after:

(A) The IE's review of the draft RFP and its associated scoring and modeling
methodology;

(B) The IE's review of the electric company's issuance of the RFP; and

(C) The IE's benchmark bid scoring.

(b) File, or provide to the electric company for filing, a closing report with the
Commission after the electric company has selected its final shortlist. The IE's
closing report must include an evaluation of the applicable competitive bidding
processes in selecting the least-cost, least-risk acquisition of resources. The report
must also include the IE's evaluation of the electric company's responsiveness to
portfolio requests it receives under the process set forth in OAR 860-089-0475.
The Commission may request that the IE include additional analysis in its closing
report.

(c) At the conclusion of the RFP process, file, or provide to the electric company
for filing, a summary report or memorandum with the IE's assessment of the
process and outcome of contract negotiations, along with any recommendations
for future RFP design by the electric company.
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The Joint Utilities comment that the proposed rules “offer zero flexibility or
consideration of costs” and impose a single approach to IE responsibilities, regardless of the
specific circumstances of the utility or the RFP.*? Staff does not expect the preparation of four
summary reports to be a significant expense or burden for an IE executing its duties, and where
there is little to report, the filed summary may be quite short.

The Joint Utilities further recommend that the rules state the IE’s reports will be limited
to summaries and there will not be a process for a Commission decision on each individual
report. Staff does not see a reason to limit the amount of information an IE chooses to report to
the Commission. As the proposed rule does not include requirements for additional process,
Staff sees no need to expressly state that no further process is required. Currently, there is no
process for review of the IE’s closing report, other than consideration of the utility’s request for
acknowledgment. The summary reports also serve to aid the Commission’s decision on
acknowledgment.

Lastly, the Joint Utilities raise concerns with the requirement that IEs monitor contract
negotiations for every RFP, arguing that requesting a waiver in each case where they believe
monitoring is unnecessary is burdensome.®® Staff notes that while the proposed rule requires IE
monitoring, it also expressly allows the Commission to direct otherwise, without the need for a
waiver process.

OAR 860-089-0475

Staff recommends adoption of Proposed OAR 860-089-0475 to set out the minimum
process for identification of an initial shortlist, and selection of a final shortlist. The proposed
rule allows for the submission of comments on the initial shortlist during a short window of time

after filing, and requires the utility to test additional or different portfolios requested by Staff or

32 Docket AR 669, Joint Utilities Initial Comments at 15.
33 Docket AR 669, Joint Utilities Initial Comments at 15.
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the IE. These changes will greatly improve the transparency of the process without interrupting
the pace of the RFP process.

The Joint Utilities do not support adoption of Proposed Rule OAR 860-089-0475 arguing
the delay will significantly slow down the procurement process.>* The Joint Utilities are
particularly concerned with a purported 75 day delay outlined in the rule, the obligation to test
additional or different portfolios requested by Staff and the IE, development of supporting
analysis for selection of the final shortlist, and providing supporting analysis to the IE and Staff
with sufficient time for the IE to complete its closing report.®®

These comments appear to be directed to an earlier draft of the Proposed Rules. The
initial shortlist must be filed at least 60 days before a request for acknowledgement of a final
shortlist is filed, a reduction from the original proposal in the informal stage of requiring a
minimum of 75 days between filings. Staff believes the provisions of the proposed rule
concerning the initial shortlist appropriately update the rule to capture what is already occurring
in RFP dockets, without significant additional process. As stated in the rule, "initial shortlist of
bids" simply “means the bids that the utility and the IE identify as meeting the minimum
qualifications and are not disqualified or otherwise removed from consideration.” And the
timeframe in the proposed rule is likely to align with the time it takes a utility to identify the
initial shortlist, perform the necessary analysis to select a final shortlist, allow the IE to receive
the necessary information to prepare a closing report and allow the utility to prepare a request for
acknowledgment for filing with the Commission. Staff believes these provisions will better
inform the acknowledgement decision process and may improve the efficiency of the
Commission’s review of a final shortlist filing.

I11. OAR 860 Division 90 System Planning

The utilities that submitted initial comments in this proceeding raise concerns regarding

34 Docket AR 669, Joint Utilities Initial Comments at 16-17.
35 Docket AR 669, Joint Utilities Initial Comments at 16-17.
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the overall philosophy and impact of the proposed IRP rules.®® Staff responds to these concerns
by providing the following reiteration of the principles underlying these proposed changes to
system planning.

The IRP is meant to be refocused on issues directly relevant to planning. Within that
narrower realm, the IRP should provide a more holistic look at the impacts of the portfolios
under consideration, including near- and long-term costs associated with producing, purchasing,
and transporting energy to the customer, as well as community impacts.®’

Staff agrees with the Joint Utilities that an IRP is a proxy planning document that
provides indicative and directional guidance.®® As Staff stated in the informal phase in response
to a proposal by OSSIA, “IRPs are not binding utility commitments” and “unexpected changed
circumstances may make divergence from the utility’s filed action plan beneficial.”*® However,
in the new construct, the IRP should be high-level and flexible enough to accommodate the
reality of ongoing change. A flexible IRP is more likely to remain relevant throughout the
utility’s procurement cycle and thus be useful evidence in a cost recovery proceeding.

Consistent with current practice, acknowledgment of an IRP action plan item generally
means that the action appears to align with customers’ interests, if implemented prudently, given
what is known at the time of acknowledgment; acknowledgment of the long-term resource
strategy generally means that the strategy represents a reasonable approach to meeting future
customer needs and complying with Oregon and federal energy policies in a manner that best
balances cost and risk, accounting for policy, technological, economic, and other uncertainties

related to Oregon’s energy future.*® In both cases, acknowledgment is based on what is known

% See Joint Utilities Initial Comments at 17-24; Northwest Natural Comments at 1-2.
37 See generally Proposed OAR 860-090-0060.

% Docket AR 669, Joint Utilities Initial Comments at 18.

% Docket AR 669, Staff Initial Comments Att. 1 at 89.

40 Proposed OAR 860-090-0050(3)-(4).
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at the time of acknowledgment, rather than at the time of IRP filing.** This approach reflects the
understanding that circumstances do change (although IRPs should be flexible enough to
accommodate most foreseeable changes), as well as the use of IRP acknowledgment in cost
recovery proceedings. As PacifiCorp notes in the Joint Utilities Comments, a utility’s prudence
is judged at the time its decision is made.*? IRP acknowledgment is not analogous to a prudency
determination in this respect; it is a potential input to a prudency determination, and thus should
be based on circumstances as close in time as possible to the utility’s decisions implementing its
action plan. PacifiCorp states in the Joint Utilities Comments that “[i]n actual operations, no
reasonable utility would ignore * * * a material change in the regulatory environment in making
procurement decisions simply because of the assumptions happened to be locked down in an
IRP.”# But that is exactly what PacifiCorp claims the Commission itself should do in IRP
acknowledgment: ignore material changes, in the regulatory environment or otherwise, since the
time of IRP filing that any reasonable utility would account for in making procurement
decisions. By relying on the most recent information available, the Commission ensures that its
acknowledgment decision accurately represents the best interests of utility customers. Informed
decision-making does not invalidate or disregard the utility’s and stakeholders’ work on a plan,
as suggested by PacifiCorp in the Joint Utilities Comments.**

The rules propose to give the Commission the discretion® to direct a utility to revise or

refile a pending IRP if the utility has undertaken or committed to actions that directly conflict

4 proposed OAR 860-090-0050(3)-(4).

42 Docket AR 669, See Joint Utilities Initial Comments at 23 (“when assessing prudence in a rate case, the Company
is judged based on actual economics of an individual resource and circumstances known at the time of making a
decision—rather than what was previously provided in an IRP that uses certain assumptions and proxy costs™).

43 Docket AR 669, Joint Utilities Initial Comments at 23.
4 Docket AR 669, Joint Utilities Initial Comments at 23.

45 Contrary to the Joint Utilities’ characterization of this as a “requirement” on the Commission, Joint Utilities Initial
Comments at 19, the proposed language states: “If the Commission determines while the utility’s IRP is pending
before the Commission that the utility has undertaken or committed to actions that directly conflict with the utility’s
action plan, the Commission may direct the utility to take additional actions including: (a) Revision of the utility’s
action plan; or (b) Submission of a new IRP that is responsive to Commission direction.” Proposed OAR 860-090-
0030(5) (emphasis added).
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with the utility’s action plan.*® Such a directive would not, as the Joint Utilities describe it, be a
“penalt[y],”*" but simply a recognition of the fact that there is no value to anyone in the
Commission’s and stakeholders’ continuing to expend resources analyzing a plan that the utility
itself evidently no longer intends to implement.

In recognition of the fact that analysis that may be sufficient for planning purposes may
not be appropriate in other contexts, acknowledgement of an IRP would not indicate approval of
the data and analysis underlying the IRP.* This is an important facet of the refocusing of IRPs
and is necessary to avoid the time-consuming need for Staff and stakeholders to scrutinize all
data and analysis with an eye to all possible future uses. It will also help stakeholders know
more explicitly which dockets are central for making analytical decisions, by clarifying that
where other dockets exist (such as avoided cost dockets), the intent is to have review and
approval in those dockets, not the IRP.

As proposed, IRP acknowledgments will not direct the utility to provide additional or
new substantive analyses in an IRP Update, eliminating the time pressure caused by an IRP
Update deadline falling soon after an acknowledgment decision.*® Relying on the new approach
to the IRP, the IRP Update is no longer intended as a vehicle to bring in new analysis and action
plan elements potentially leading to a new acknowledgment decision, but rather as a check-in to
verify that the utility remains within the territory mapped out by the most recent IRP. While the

Joint Utilities express concern about a “perpetual” IRP process,* PacifiCorp’s proposed

46 Proposed OAR 860-090-0030(5).
47 Docket AR 669, Joint Utilities Initial Comments at 18.
8 Proposed OAR 860-090-0050(5).

49 Cf. Joint Utilities Initial Comments at 19, expressing concern that “an acknowledgment order is typically issued
only weeks before the IRP Update is expected to be filed, with the expectation that utilities incorporate the
acknowledgment order into that update. In other words, the IRP acknowledgment order is issued so close to the IRP
Update deadline that there is often insufficient time to incorporate its requirements.” See also Staff Initial
Comments Att. 1 at 114 (“In response to [the Joint Utilities’] comment [about the short time between IRP
acknowledgment and IRP Update deadline], Staff has deleted the words “‘or IRP Update’ from Section 0050(6),
consistent with Staff's previously stated intent to remove references to IRP Updates in sections addressing
Commission direction.”) (internal quotation and alterations omitted).

%0 Docket AR 669, Joint Utilities Initial Comments at 20.
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approach to IRP Updates, in which Staff and stakeholders must analyze—and the Commission
must potentially decide whether to acknowledge—a new set of modeling results every year,>
would be far more burdensome and “perpetual.” Staff appreciates Northwest Natural’s support
of Staff’s intent to streamline the IRP Update process, which Northwest Natural recognizes will
“avoid[] the expense of prolonged evaluation between IRP filings.”?

If the IRP has appropriately accounted for likely contingencies, it should be relatively
rare that significant, unanalyzed changes occur in the one to two years between IRPs. If this
does occur, however, the utility may choose to file an IRP early, avoiding the risk that its IRP
Update will be non-accepted and, ideally, obtaining a new acknowledgment of its revised plan.
As stated above in the context of revision or refiling of pending IRPs, in the hopefully rare case
where the Commission finds upon review of an IRP Update that such significant changes have
occurred, non-acceptance of the IRP Update would not be a “penalt[y]”;> it would be a
recognition of the reality that circumstances have changed significantly enough that there is a
need for a new IRP.

OAR 860-090-0010 Waiver

Joint Commenters request that the Commission “[p]rovide additional standards to the
‘good cause’ waiver provision in OAR 860-090-0010 clarifying that such exemptions must be
consistent with the public interest and regulatory purpose.”®* Given the current pace of change
in the resource planning space, Staff does not recommend constraining the Commission’s
discretion to grant waivers based on circumstances as they arise.

OAR 860-090-0020(10) Definition of Reference Case

Northwest Natural recommends the following revisions to the definition of the

“Reference Case” in Proposed IRP Rule OAR 860-090-0020(10): “*Reference case’ means the

51 See, e.g., Docket AR 669, Joint Utilities Initial Comments at 23.
52 Docket AR 669, Northwest Natural Initial Comments at 3.
53 Docket AR 669, Joint Utilities Initial Comments at 18.

54 Docket AR 669, Joint Commenters Initial Comments at 2.
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collection of assumptions for future legal, economic and policy conditions that the utility

considers, at the time the IRP is prepared, to be most likely or expected for the purposes of

planning, and is reflective of current state and federal statutory requirements.” Northwest

Natural believes that these changes would “clarif[y] that not all possible future conditions can be
modeled and analyzed, and ground[] the discussion in what is known and knowable at the time
the IRP is prepared.”®

Staff’s primary concern with this proposed language is that “legal, economic and policy
conditions” may be too narrow. Staff realizes that the most likely future conditions for the
Reference Case assumptions cannot be countless, but wants to retain the flexibility for utilities to
consider the elements of the most likely future conditions that they perceive would define the
Reference Case.

OAR 860-090-0030 Integrated Resource Plan Procedural Requirements

OAR 860-090-0030(2) and 860-090-0100(1) Public engagement in IRP and CEP
development

Proposed OAR 860-090-0030(2) states:

In preparing the IRP, the utility must allow a meaningful number of opportunities
for engagement that are open to all members of the public. Such opportunities
must include opportunities to contribute information and ideas, receive
information, and pose questions to the utility including but not limited to requests
to run portfolios, futures, scenarios, etc. These opportunities for engagement must
include opportunities that are accessible to members of the public with limited
resources.

There is an analogous requirement in proposed OAR 860-090-0100(1). Joint
Commenters request that the Commission “[d]efine under OAR 860-090-0030(2) and 860-090-

0100(1) what constitutes ‘meaningful number of opportunities’ and ‘accessible’ with regards to

public engagement in the IRP and RFP processes,”*® adding that “creating a framework via a

%5 Docket AR 669, Northwest Natural Initial Comments at 3-4.
% Staff clarifies that OAR 860-090-0100(1) deals with procedural requirements for the CEP, not RFP.
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definition explaining or providing examples of when opportunities are meaningful and what is
necessary for an event to be accessible to low-income community members would provide a
useful metric against which to measure utility efforts and ensure that they are taking the
necessary steps to include the public in the planning process.”’ While Staff is open to providing
more guidance over time, Staff believes that it is more feasible at this juncture for compliance
with these requirements to be addressed on a case-by-case basis.

OAR 860-090-0030 and OAR 860-090-0110 Software Licenses

RNW requests that the Commission add language to OAR 860-090-0030 and OAR
860-090-0110 that would require a utility to provide software licenses, at its own expense, to
Commission Staff and any interested party with the technical capability to review modeling files
or conduct independent modeling, when the utility’s integrated resource plan relies on modeling
software subject to a license fee. RNW states that this practice would align with the Washington
Utilities and Transportation Commission’s recent order adopting Integrated System Planning
rules and would strengthen this Commission’s ability to make informed decisions based on a
more robust record that reflects the broader public interest. *8

RNW’s language would also require that upon request, the utility will provide the
underlying data needed to analyze the utility’s modeling in discovery in the individual
proceeding.®® As RNW notes, Staff stated during the informal process that the database
underlying model runs will be available via the information request rules proposed as part of this
rulemaking”; RNW responds that confirming the availability of this data to stakeholders in rule
would avoid later potential discovery disputes.®

Staff reiterates that the question of utility-provided software licenses is one that the

Commission can address on a case-by-case basis, allowing particularized questions of the

5" Docket AR 669, Joint Commenters Initial Comments at 7-8.
%8 Docket AR 669, RNW Initial Comments at 6.
% Docket AR 669, RNW Initial Comments at 6.
8 Docket AR 669, RNW Initial Comments at 6.
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balance of cost versus benefit to ratepayers, information security, and so on to be addressed
under the facts of each case.

OAR 860-090-0030(3) Standard Information Requests

The Joint Utilities state that while they support streamlining information-sharing
processes, the scope of these standard information requests, and if they would be individually
tailored for the unique circumstances of each utility, is currently unknown. And Northwest
Natural expresses a concern that “Staff previously indicated a desire to standardize the SIRs
across all utilities. But the IRPs for gas and electric utilities will differ. Further, each utility will
have unique modeling for its specific system.”®* And Northwest Natural proposes redlines to
section (3), including a requirement that “[t]he initial set of Standard Information Requests for an
IRP will be established through a formal process before the Commission.”?

As stated in response to a similar comment from the Joint Utilities during the informal
phase of this rulemaking, “[t]he Standard Information Requests are intended to be standard
across all utilities within a given sector; tailoring for individual utilities will take place in the
utility-specific guidance.”®® Staff reiterates that the SIR proposal is consistent with the existing
processes for standard data requests under the Commission’s rules for general rate revisions and
petitions for certificates of public convenience and necessity.®*

OAR 860-090-0030(5) Direction to revise or resubmit IRP

Proposed OAR 860-090-0030(5) states:

(5) If the Commission determines while the utility's IRP is pending before
the Commission that the utility has undertaken or committed to actions
that directly conflict with the utility's action plan, the Commission may
direct the utility to take additional actions including:

(a) Revision of the utility's action plan; or

61 Docket AR 669, Northwest Natural Initial Comments at 4.
62 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 6.
8 Docket AR 66, 9Staff Initial Comments Att. 1 at 87 (emphasis added).

8 OAR 860-022-0019(2), OAR 860-025-0030(2)(q); see also Order No. 22-351, Docket AR 626 at 4 (September
26, 2022) (“We believe the SDRs, as a companion to the rules, allow flexibility to adapt as information relevant to
CPCNs changes over time and to reflect the diversity of transmission line project that may require CPCNs”).
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(b) Submission of a new IRP that is responsive to Commission direction.

Northwest Natural proposes revisions to section (5), including amending subsection (b) to
delete “that is responsive to Commission direction” and replace it with “based on specific
directions articulated by the Commission in an order.”% Staff believes the proposed rule

language is adequate in communicating what the potential Commission actions could be.

OAR 860-090-0040 Procedures for Public Participation

OAR 860-090-0040 Scope of public comments

Proposed OAR 860-090-0040(1)(a) states:
(a) For each type of utility filing, the procedural schedule must allow, at

minimum, for:

(A) The filing of written public comments on the utility's filing and
priorities for subsequent filings by the same utility under this Division;
?g()j The filing of a response by the utility to those public comments.

Without explanation, Northwest Natural proposes to delete the words “and priorities for
subsequent filings by the same utility under this division.”® Staff opposes curtailing the scope
of potential stakeholder comments. As proposed, “[tlhe Commission may provide direction in
the acknowledgment decision to the utility regarding information, analyses or actions to be
addressed in the utility's next IRP.”®” Northwest Natural has not attempted to justify preventing
stakeholder input on that facet of the Commission’s decision, and the Commission should not
accept their proposed deletion. Staff would not oppose revising subsection (a)(A) to read: “The
filing of written public comments on the utility’s filing ard including priorities for subsequent
filings by the same utility under this Division; and.”

OAR 860-090-0040 and OAR 860-090-0050 Acknowledgment timing

The proposed rules do not include a deadline for a Commission acknowledgment

decision; instead, they provide that “[i]n the case of an IRP or CEP, comments should generally

8 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 6.
8 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 7.
57 Proposed OAR 860-090-0050(6).
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be submitted within six months of the filing date of the IRP or CEP.”®® The Joint Utilities
request that what they characterize as “the original Commission precedent be adopted, wherein
the Commission should consider acknowledgment within 180 days. This would require that
Staff’s report and any associated rounds of comments be concluded within this timeframe.”
Staff notes, however, that the current rule does not include a deadline for Commission action;
instead, similar to the proposed language, the existing rule says, “Commission staff and parties
must file their comments and recommendations, and, when applicable, their CEP comments and
recommendations, generally within six months of IRP filing. If the CEP is not filed with the IRP,
Commission staff and parties must file their comments and recommendations generally within
six months of CEP filing.”®® Staff believes the approach in the proposed rules is reasonable and
feasible. If, however, the Commission feels it appropriate to adopt a non-binding target for
Commission action, Staff would suggest an addition to proposed OAR 860-090-0050 modeled
on OAR 860-089-0250(6): “The Commission will generally hold a public meeting to issue a
decision on acknowledgment of an IRP or CEP within 210 days after the IRP or CEP is filed.”
Staff suggests 210 days rather than 180 to allow time for the Commission to reach a decision
following the 180-day comment period; Staff believes the full 180 days is needed for comments
and recommendations. While OAR 860-090-0250(6) provides for expedited treatment and
extensions, these provisions are less needed in the IRP/CEP context, which presents a narrower
variety of circumstances than procurement.

OAR 860-090-0050 Integrated Resource Plan Acknowledgment

Nature of decisions in IRP and RFP proceedings

NewSun argues that “the Commission should re-evaluate its approach to treating

IRP/CEP and RFP orders as non-final orders that have no binding effect on the utility or the

Commission. To do otherwise ignores the fact that the rules by their own terms ‘must’ be

% Proposed OAR 860-090-0040(1)(c).
69 OAR 860-025-0400(7).

Page 24 - AR 669 - STAFF RESPONSE COMMENTS

JLM/kd5:1006534728
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4540 / Fax: (503) 378-3784



© 00 ~N o o b~ w NP

N N NN N N R R R R R R R R R
g B W N kB O © ® N o o~ W N Lk O

26

complied with and ignores the purpose of the rules which is to provide important protections
years before procurement decisions are made.”’® This comment appears to be outside the scope
of the rulemaking, as whether or not an order is a “final order” is determined under Oregon‘s
Administrative Procedures Act.”! Staff further notes that this comment confuses two distinct
concepts: the appealability of a final order, and the Commission’s exercise of its regulatory
authority, including its discretion to enforce any lawful requirement or order.”

OAR 860-090-0050(1) Opportunity to revise IRP

Northwest Natural objects to section (1), which provides that “[t]he Commission may
provide the utility an opportunity to revise the IRP before making an acknowledgment decision.”
According to Northwest Natural, it is unclear what such a Commission decision would be based
on; Northwest Natural is concerned as well about the time necessary to revise an IRP and
coordinate with impacted communities.” Northwest Natural thus proposes to delete section
(1).74

Commission use of section (1) is, as Northwest Natural suggests, an alternative to non-
acknowledgment of an IRP if the Commission believes that revisions could reasonably address
its concerns. It thus provides a benefit to the utilities, who might otherwise face a non-
acknowledgment decision based on defects that might have been curable.

OAR 860-090-0050(4) Acknowledgment of long-term resource strategy

Proposed OAR 860-090-0050(4) provides:

(4) Acknowledgment of the long-term resource strategy generally means
that the strategy represents a reasonable approach to meeting future
customer needs and complying with Oregon and federal energy policies in
a manner that best balances cost and risk, accounting for policy,
technological, economic, and other uncertainties related to Oregon's

 Docket AR 669, NewSun Initial Comments at 6.

71 See ORS 183.310(6).

72 See, e.g. ORS 756.040; ORS 756.990.

" Docket AR 669, Northwest Natural Initial Comments at 2.

™ Docket AR 669, Northwest Natural Initial Comments Att. 1 at 8.
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energy future, given what is known at the time of acknowledgment.
Acknowledgment of the long-term resource strategy is not necessary for
acknowledgment of individual action plan items. However, a
nonacknowledged long-term resource strategy may indicate that the utility
is not adequately planning for future risks to customers or that the utility's
plan is otherwise deficient. In this circumstance, the Commission may take
actions including for example:

(a) Directing the utility to take additional action to mitigate future risks; or
(b) Considering the utility's failure to act to mitigate risks in future rate
making decisions.

Northwest Natural proposes to delete “may take actions including for example,” along
with subsections (a) and (b), and replace them with: “shall identify specific actions the utility
must take to mitigate future risks.””® As stated in the informal phase of this rulemaking in
response to a similar change proposed by OSSIA, Staff sees no reason to limit the Commission’s
discretion in making a decision on acknowledgment.’® In addition, it would be an unusual step
for the Commission, an entity not engaged in resource planning, to identify the actions that a
utility “must” carry out to mitigate its future risks. Staff does not support adoption of the

proposed changes.

OAR 860-090-0050(5) Underlying data and analysis not included in acknowledgment
decision

Subsection (5) of the proposed rule states in part: “Acknowledgment of an IRP does not
indicate that the Commission approves all supporting analysis or findings in an IRP for use in
future determinations.” Northwest Natural objects, claiming that “[t]his language appears to
grant future Commissions the opportunity to ignore both analyses informing utility decisions and
acknowledgment itself, simply by questioning their validity after-the fact. This violates a
fundamental ratemaking principle that prudence is based on what the decision-maker knew or
should have known at the time.” That an acknowledgment decision does not include

acknowledgment of the underlying data and analysis does not affect the validity of the

S Docket AR 669, Northwest Natural Initial Comments; Att. 1 at 8.
8 Docket AR 669, Staff Initial Comments Att. 1 at 92.
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acknowledgment decision; it simply means that the data and analysis does not have a
presumption of validity if used in other proceedings unless the Commission expressly states
where that is the case.
OAR 860-090-0060 Components of the Integrated Resource Plan
OAR 860-090-0060(4) Documentation of public input
Proposed OAR 860-090-0060(4) states:

(4) Documentation of public input. The utility must include in the IRP an
appendix that:

(a) Describes the opportunities the utility created for public input, which
must include meetings that are open to all process participants, including
the timeframes over which the utility accepted input from the public on
each draft element of the IRP enumerated in OAR 860-090-0070;

(b) Summarizes at a high level major themes of public input the utility
received during the development of the plan using the mechanisms created
by the utility and attaches all written public comments received in
response to comment opportunities specified by the utility on each draft
element of the IRP enumerated in OAR 860-090-0070;

(c) Documents whether and how the utility incorporated public input into
the finalization of portfolios, planning scenarios, community impacts
metrics, the action plan, the utility's response to any specific direction
from the Commission, and other analysis or components of the IRP; and
(d) Documents how and when the utility explained any decisions not to
incorporate public input into the IRP that is filed with the Commission.

The Joint Utilities express concern that “the requirement to document whether, how, and

why each piece of public input was or was not incorporated into the IRP is unduly burdensome.
They state that “[a] reasonable compromise would be to require the utility to attach written
comments received to its IRP and for the utility to put forth best efforts to incorporate the intent
of Staff’s proposal.” Staff notes that subsection (b) was revised during the informal phase to

address similar concerns by the Joint Utilities, adding the phrases “at a high level,” “major

themes,” “using the mechanisms created by the utility,” and *“in response to comment
opportunities specified by the utility.” Staff believes that the Joint Utilities’ remaining concerns

relate to subsections (c) and (d), and would not oppose making similar changes to those
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subsections:
(c) Documents whether and how the utility incorporated public input

received during the development of the plan using the mechanisms

created by the utility into the finalization of portfolios, planning

scenarios, community impacts metrics, the action plan, the utility's
response to any specific direction from the Commission, and other
analysis or components of the IRP; and

(d) Documents how and when the utility explained any decisions not to

incorporate public input received during the development of the plan

using the mechanisms created by the utility into the IRP that is filed

with the Commission.

With these changes, it would be clear that the utility’s responsibilities with respect to
summarizing, documenting, and responding to public comment are limited to comments that are,
essentially, “on the record.” Given the proposal to require a meaningful number of engagement
opportunities open to the public, and opportunities accessible to members of the public with
limited resources,’” Staff believes that this limitation is reasonable.

With respect to the Joint Utilities” concern that a new full-time employee position could
be needed to manage public input, Staff notes that the utilities already track and respond to
public input on their IRPs. While the requirement to summarize “major themes” of public input
“at a high level” would be new, it has been made as non-burdensome as possible consistent with
still providing the real benefit to the Commission and stakeholders of a summary that conveys
the major themes of public input without requiring every reader to review every piece of public
input received.

OAR 860-090-0060(6) Needs assessment

Proposed OAR 860-090-0060(6) states:

7 Proposed OAR 860-090-0030(2).
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(6) Needs assessment. The utility must include in the IRP an evaluation of
the resource needs to achieve an acceptable level of reliability, including
meeting any reliability requirements to which the utility is subject, while
complying with all state and federal energy policies, over the next five
years and in key planning years. The utility must describe in the IRP how
the reliability analysis in the needs assessment accounts for opportunities
presented by interactions with other systems and markets.

(a) The utility must calculate resource needs based on the utility's load
forecast, which must be the most recent available at the time that the needs
assessment calculation is performed, and no incremental actions beyond
the commitments that the utility has entered into at the time of conducting
the analysis.

(b) The utility must include in the assessment reasonable upper and lower
bounds on resource needs based on key planning uncertainties.

(c) The utility must clearly define the metrics and units used to summarize
identified resource needs and report the date on which assumptions were
last updated to inform the needs assessment.

The appropriate timing of the needs assessment in subsection (a) was the subject of considerable
discussion during the informal phase of this rulemaking.

The Joint Utilities express concern that “[t]he proposed requirement to “calculate
resource needs based on the utility’s most recent load forecast’ does not account for
dependencies of the entire IRP analytical process,” adding that, “[f]lor example, an updated load
forecast available five months prior to a filing deadline should not be incorporated into the needs
assessment as this would impact all following analytical steps.”’® They recommend that the
language be modified so that the needs assessment will be “based on a recent utility load forecast
conducted within the previous 18 months of the next IRP or IRP Update filing deadline.”’®

The Joint Utilities appear to be referencing a significantly earlier draft of the proposed
rule; in recognition of the dependencies cited by the Joint Utilities, the language was revised
during the informal phase to instead require that “[t]he utility must calculate resource needs

based on the utility's load forecast, which must be the most recent available at the time that the

8 Docket AR 669, Joint Utilities Initial Comments at 25.
¥ Docket AR 669, Joint Utilities Initial Comments at 25.
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needs assessment calculation is performed.”8

Noting that an earlier iteration of the proposed rule required that the load forecast be
conducted no more than three months before the needs assessment, RNW states that it believes
that the three month horizon, or some similar temporal limitation, should be included in the rules
to provide some safeguard to ensure the utility is not relying on stale data to justify its resource
planning strategy.8!

Staff notes that the three-month time limitation was abandoned in favor of the current
language in response to concerns from the utilities that three months was insufficient “given the
complexity of the load forecast and modeling that must be completed to perform the resource
needs assessment”82 and given the likely need to solicit and incorporate public input on the load
forecast.®®> While Staff would not oppose the use of a longer timeframe such as nine or twelve
months, subject to a requirement that the utility explain the extent to which the locked-down
values differ from more recent forecasts, Staff notes that the currently-proposed language avoids
the risk (or the perception of the risk) of utilities cherry-picking among multiple recent forecasts.

Northwest Natural proposes, without explanation, to exempt gas utilities from the
requirement in section (6) to “describe in the IRP how the reliability analysis in the needs
assessment accounts for opportunities presented by interactions with other systems and markets,”
by changing “the utility” to “an electric company” in that sentence.?* Northwest Natural also
proposes, again without explanation, to eliminate from subsection (c) the requirement that the
utility “report the date on which assumptions were last updated to inform the needs assessment.”
Staff opposes these unsupported changes.

I

8 proposed OAR 860-090-0060(6)(a) (emphasis added).

8 Docket AR 669, RNW Initial Comments at 7.

8 Docket AR 669, Staff Initial Comments Att. 1 at 115.

8 Docket AR 669, Staff Initial Comments Att. 1 at 115-116.

8 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 9.
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1 OAR 860-090-0060(7)(a)(C) Planned actions outside a competitive solicitation
2 Proposed OAR 860-090-0060(7)(a)(C) requires:
3 (C) If the utility's action plan includes any of the following actions, the
4 utility must evaluate portfolios that test the impacts of these actions and
that consider alternatives to these actions:
5 (i) A specific resource action that the utility intends to take outside of a
competitive acquisition process, such as acquisition of a particular
6 generating facility that does not fall under the competitive bidding rules in
7 OAR Chapter 860, Division 89;
(if) Modification or retirement of a specific resource; or
8 (iii) Expansion, retirement, or substantial modification of transmission,
gas transportation, or distribution facilities.
9
10 The Joint Utilities express the concern that subsection (i) “infers that a utility would be
11 required to explain the regulatory process it intends to use to procure the proxy resources. This
12 isimpractical as the regulatory process associated with actual resources is not known when the
13 IRP is prepared.”® Staff emphasizes that by its terms, subsection (i) applies only where there is
14 aspecific resource action that the utility intends to take outside of a competitive acquisition
15 process; it generally would not apply to proxy resources, because the regulatory process
16 associated with the procurement of the actual resources that will ultimately fill that need is not
17 known at the IRP stage and the utility thus has no intention with respect to a specific resource
18 action.
19 OAR 860-090-0060(7)(e) Reliability analysis
20 Proposed OAR 860-090-0060(7)(e) states:
21 (e) The utility must demonstrate that all portfolios developed under this
29 section provide for an acceptable level of reliability and are expected to
meet any reliability requirements to which the utility is subject, while
23 complying with all state and federal energy policies, over the next five
years and in key planning years. The utility must describe how the
24 reliability analysis accounts for opportunities presented by interactions
with other systems and markets. Utilities subject to ORS 469A.415 must
25 describe how compliance with the emission reduction targets under ORS
26

8 Docket AR 669, Joint Utilities Initial Comments at 25.
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469A.410 was incorporated into IRP modeling.

The Joint Utilities object to the proposed requirement to demonstrate that “all portfolios”
meet requirements, stating: “The reliability assessment process demands significant expertise
and utility resources. Extending this type of comprehensive analysis to all portfolios could
substantially impact workflow and add several weeks to months of additional work to already
constrained timelines.”®® The Joint Utilities suggest as an alternative: “The utility must conduct a
reliability analysis to demonstrate an acceptable level of reliability and meet reliability
requirements to which the utility is subject, while complying with all state and federal energy
policies, over the next five years and in key planning years.”®’

It is not clear how the utilities currently determine which portfolios will be selected for
reliability analysis, nor how portfolios are considered comparable if not all of them have gone
through the same reliability test.® In addition, Staff does not believe that the Joint Utilities’
proposed language addresses their stated concern. Because the language fails to specify what
must be analyzed and demonstrate an acceptable level of reliability, it is unworkably vague.

The Joint Utilities object as well to the requirement that the utility “describe how the
reliability analysis accounts for opportunities presented by interactions with other systems and
markets.” They state that the rule could allow parties to argue that a utility is noncompliant
simply because an opportunity technically exists, regardless of whether that opportunity is
clearly uneconomic or reasonably achievable.®® The Joint Utilities suggest the addition of the
words “to the extent such opportunities are supported by available data, established market
structures, and reasonable planning assumptions” following “interactions with other systems and

markets,” or, as an alternative, insertion of the word “reasonable” before the word

8 Docket AR 669, Joint Utilities Initial Comments at 26.
87 Docket AR 669, Joint Utilities Initial Comments at 26.
8 See Docket AR 669, Staff Initial Comments Att. 1 at 100 (soliciting feedback from the utilities on these issues).
8 Docket AR 669, Joint Utilities Initial Comments at 26.
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“opportunities.”®® Staff does not object to the Joint Utilities’ alternative proposal to qualify
“opportunities” with the term “reasonable.”

Northwest Natural proposes to exempt gas utilities from the requirement in section (7)(e)
to describe how the reliability analysis accounts for opportunities presented by interactions with
other systems and markets, by replacing the words “the utility” with “an electric company” in
that sentence. While this proposal is not explained, Northwest Natural argued in the informal
phase, in comments attached to its Initial Comments, that “[a]dding a reference to ‘other systems
and markets’ does not clarify the requirement for a gas utility.”®*

The requirement to account for interactions with other systems and markets simply means
that the utility must take into account interactions with the broader region. In the case of a gas
utility, examples could include interactions with other entities using common pipelines or its
engagement with other utilities to coordinate on regional reliability.

OAR 860-090-0060(7)(g)(B) Comprehensive near-term cost estimate

The Joint Utilities state that “Staff has not pointed to what another utility is doing to serve
as an example for compliance” with the requirement to provide a near-term cost estimate.
During the informal phase of this rulemaking, Staff referred utilities to “how PGE has presented
and discussed near term cost estimates in their IRPs,” adding that “[sJome if not all utilities also
do near-term capital planning as part of the course of business.”®? Staff clarifies here that it
intended to refer to PGE’s CEP data template, and specifically, the “total revenue requirement to
serve Oregon customers.”® Unlike PGE’s CEP data template, the IRP comprehensive near-term
cost estimate would include transmission and distribution costs.

Northwest Natural requests that the requirement for a near-term cost estimate “be

removed, or, at the least, that the Commission provide clear guidance on the process to create the

% Docket AR 669, Joint Utilities Initial Comments at 27.

% Docket AR 669, Northwest Natural Initial Comments Att. C at 6.

%2 Docket AR 669, Staff Initial Comments Att. 1 at 101.

%3 See https://edocs.puc.state.or.us/efdocs/HAH/Ic80hah10353.pdf at 68-88.
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comprehensive cost estimate and exempt that cost estimate from the comment process.”®* They
express concern that “[a]bsent some limitation on its use, each IRP could expand into an
alternative, hypothetical, rate case comparison.”®

Staff agrees that IRP cost estimates should not be developed or scrutinized at the same
level as a rate case; they are indicative estimates only. Staff notes that electric utilities subject to
HB 2021 already submit an annualized “total revenue requirement to serve Oregon customers”
with their CEPs; in Staff’s experience, that process has not resulted in an expansion into an
alternative, hypothetical, rate case comparison.

Joint Commenters suggest that the Commission “modify the proposed rules to include
specific cost allocation methods and standards for the cost benefit analyses and allocations across
its jurisdictions including impacts to Oregon customers,” to avoid giving the utilities “discretion
to choose allocation methods that increase or decrease Oregon’s share of costs depending on
their commercial priorities.”®® Staff disagrees; the IRP guidelines have held up well over time
because they are not overly prescriptive. In addition, an IRP is not intended to be a cost
allocation exercise.

OAR 860-090-0060(7)(g)(C) Economic risk

OAR 860-090-0060(7)(g)(C) requires:

(9) For each portfolio, the utility must identify metrics in the IRP that
describe the portfolio's performance with respect to:

* X *

(C) Economic risk, representing the risk associated with near-term plans if
future conditions were to materially deviate from expectations.
Northwest Natural suggests, without explanation, an addition to the end of subsection
(9)(C): “calculated as the difference in the present value of the revenue requirements between the

Reference Case and the scenario that represents the material deviation from expectations.” Staff

9 Docket AR 669, Northwest Natural Initial Comments at 5.
% Docket AR 669, Northwest Natural Initial Comments at 5.

% Docket AR 669, Joint Commenters Initial Comments at 6.
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does not support this unexplained proposal.
OAR 860-090-0060(7)(g)(E) Community impacts metric
Proposed OAR 860-090-0060(7)(g)(E) requires:

(9) For each portfolio, the utility must identify metrics in the IRP that
describe the portfolio's performance with respect to:

* X *

(E) Community impacts, presented as plausible ranges for the future
impacts of the portfolio on communities within or partly within the
utility's Oregon service territory. The utility must demonstrate that
community impact metrics are:

(i) Developed with input from the public, including input from
environmental justice communities;

(ii) Quantitative and measurable as the utility implements its plan;

(iii) Practically informative to utility implementation decisions, including
investments, contracts, and program designs; and

(iv) Distinct from other scoring metrics.

The Joint Utilities state that “[i]t is difficult to assess community impacts in planning
proceedings because of the use of proxy resources, and a more substantive analysis may be better
suited to resource procurement efforts, both supply-side and demand-side,” going on to add that
“requests for proposals can, and do, include non-price scoring to address equity. For example,
the impact of “local air pollution” of an individual resource bid can be assessed through non-
price scoring in an RFP. This is not possible in an IRP, where the location and size of proxy
resources are not known.”” They state that they “are unaware of any articulation of Staff on
how utilities can assess community impacts of proxy resources.”%

The reason that Staff has not articulated “how utilities can assess community impacts of
proxy resources” is that, as stated in the informal phase of this rulemaking, “[t]he proposed
requirement is that the utility analyze the community impacts of the portfolio, not of individual

proxy resources, which * * * may not all be relevant to the utility's analysis under this

subsection.”® IRP portfolios are not limited to proxy resources, however, and may include

97 Docket AR 669, Joint Utilities Initial Comments at 30.
% Docket AR 669, Joint Utilities Initial Comments at 30.
9 Docket AR 669, Staff Initial Comments Att. 1 at 104.
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actions that do have community impacts that can be estimated.

As for the Joint Utilities” suggestion that community impacts be assessed at the RFP
stage instead of the IRP stage, first, this suggestion is only viable with respect to electric utilities,
since gas utilities do not conduct RFPs under the competitive bidding rules. Second, and more
fundamentally, non-price scoring at the RFP stage serves a different purpose from consideration
of community impacts at the IRP stage—in an RFP, the utility is choosing among resources,
rather than choosing among planning paths. IRPs are meant to be exploratory. It is reasonable to
begin with best efforts and public input to develop community impacts metrics.

Northwest Natural also objects to the proposed community impacts metrics requirement,
arguing that because “[e]lectric companies have had four years to develop and incorporate a
community impact analysis into their planning processes,” they recommend that “at this time, the
requirement only apply to energy utilities subject to ORS 469A.715, to provide time for further
discussions on the applicability to gas utilities and time for those gas utilities to engage with
customers and advisory groups to determine the appropriate metrics for community impacts.”%

Although this would be a new requirement for gas utilities in the context of the Oregon
IRP, Staff does not believe that even the gas utilities are starting from scratch in this area.
Moreover, it is Staff’s position that at the outset, it is to be expected that utilities and
stakeholders will need time to develop and implement useful metrics, and that the metrics will
likely continue to change and mature over time.

OAR 860-090-0060(7)(i) Preferred portfolio

Proposed OAR 860-090-0060(7)(i) states:

(i) Preferred Portfolio. The utility must select a Preferred Portfolio in the
IRP and explain why it represents the best balance of cost and risk to
customers and the utility. The utility must include a visual representation
such as a matrix that describes how each portfolio performed against the
portfolio scoring metrics and that clearly demonstrates the relationship of
the preferred portfolio to all portfolios eligible for preferred portfolio
selection. In the event that the most competitive portfolio is not selected as

100 Docket AR 669, Northwest Natural Initial Comments at 6.
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the preferred portfolio, the utility must provide additional justification for
the selection.

The Joint Utilities provide comments essentially identical to comments provided in the
informal phase, requesting changes to the proposed language—replacement of the phrase, “and
that clearly demonstrates why the preferred portfolio was selected” with “and that clearly
demonstrates the relationship of the preferred portfolio to all portfolios eligible for preferred
portfolio selection,” and addition of the statement: “In the event that the most competitive
portfolio is not selected as the preferred portfolio, the utility must provide additional justification
for the selection”—that were made in the informal phase and are reflected in the proposed
language.®® These comments are thus moot.

The Joint Utilities object as well to the use of the word “best” in the requirement that the
utility “explain why [the preferred portfolio] represents the best balance of cost and risk to
customers and the utility,” noting that “[a] *best’ standard is very unusual in utility regulation
and does not align with the standard for prudent utility practice, which focuses on what is
reasonable.” Contrary to this assertion, the Proposed Rule is consistent with the IRP Guidelines
first adopted in Order No. 07-002.102

Commenting on the final sentence of proposed subsection (7)(i), Joint Commenters argue
that “the rules should be altered to require that the utility ‘provides additional compelling
justification’ for any changes in preferred portfolio selection,” on the basis that “[r]aising this
threshold to require a compelling showing from the utility protects Oregon customers and better
ensures the utility will not stray from the least-cost, least-risk portfolio without serious analysis

and evidence for its decision.”%® Staff does not believe the addition of the word “compelling” to

101 Docket AR 669, Joint Utilities Initial Comments at 29; Staff Initial Comments Att. 1 at 108.

102 Guideline 1.c (“The primary goal must be the selection of a portfolio of resources with the best combination of
expected costs and associated risks and uncertainties for the utility and its customers”) and n.1 (“We sometimes
refer to this portfolio as the “best cost/risk portfolio”); see also Guideline 4.1 (“At a minimum, the plan must include
the following elements: * * * |. Selection of a portfolio that represents the best combination of cost and risk for the
utility and its customers”).

103 Docket AR 669, Joint Commenters Initial Comments at 5.
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be necessary, but does not oppose it.
OAR 860-090-0060(9) Long-term resource strategy
Proposed OAR 860-090-0060(9) requires:

(9) Long-term resource strategy. The utility must describe in the IRP the
long-term resource strategy to meet customer needs and comply with all
federal and state energy policies over the next 20 years. The utility's
development of the long-term resource strategy must be informed by a
needs assessment and portfolio analysis that considers all reasonably
plausible resource options. In addition, the utility must include in the
resource strategy:

(@) An explanation of its consideration of the potential impacts of future
technological development and changes to consumer behavior, state and
federal energy policies, and regional developments;

(b) A description of the utility’s strategy for addressing major risks, key
dependencies, barriers to implementation, and critical junctures for the
plan; and

(c) A description of any enabling strategies that the utility is evaluating to
support the long-term resource strategy, including changes to system
operational practices.

Northwest Natural proposes, without explanation, to limit the applicability of section (9)
to electric companies.’®* Staff can see no justification for exempting gas utilities from this

section and opposes the proposed change.

OAR 860-090-0100 Clean Energy Plan Components
OAR 860-090-0100(2) Clear drafting

Proposed OAR 860-090-0100(2), consistent with existing OAR 860-027-400(5), requires
that an electric utility subject to HB 2021 “[d]raft its CEP in language that is as clear and simple
as possible, with the goal that it may be understood by nonexpert members of the public.” In the
Joint Utilities Comments, PacifiCorp objects to this requirement, arguing that the objective
should not be to write something “as simple as possible,” but rather to strike an appropriate
balance between simplicity and the level of detail required to meet regulatory requirements and

the expectations of the Commission and stakeholders. According to PacifiCorp, “[w]riting

104 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 11.
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something ‘as simple as possible’ would inherently require removing significant detail from the
CEP, which could undermine its usefulness.”'® They add that “‘as simple as possible’ is a
subjective standard that could lead to disputes or adjudication during the CEP process.”
PacifiCorp suggests that the rule instead “require the utility to make its best efforts to achieve an
appropriate balance between simplicity and the level of detail expected by stakeholders and the
Commission,”0®

Given that the proposed requirement is not new, Staff does not think it likely that it will
result in “removing significant detail from the CEP.” Staff agrees with the sentiment that the
intent is not to eliminate significant details; the requirement is to use “language that is as clear
and simple as possible,” not merely “simple.” Staff notes, moreover, that PacifiCorp’s proposed
alternative approach, which includes the terms “best efforts” and “appropriate balance,” is at
least as subjective as the existing and proposed requirements.

OAR 860-090-0100(4) Community benefits indicators

OAR 860-090-0100(4) requires that an electric utility subject to HB 2021

(4) Define and describe in its CEP the community benefits indicators that
the electric company plans to track as the company implements its Clean
Energy Plan, including the metrics adopted in IRP portfolio scoring.

(@) The electric company must develop community benefits indicators
upon consideration of public input, including input from environmental
justice communities in Oregon.

(b) The electric company must include at least one community benefit
indicator that addresses community resiliency.

(c) The electric company must describe how the community benefits
indicators will inform utility implementation decisions through
mechanisms such as RFP requirements, RFP non-price scores, and
program design criteria and metrics.

In the Joint Utilities Initial Comments, under the heading of section (4), PacifiCorp

describes the CEP as a “20-year proxy-based long-term resource plan with an aggregated

105 Docket AR 669, Joint Utilities Initial Comments at 33-34.
106 Docket AR 669, Joint Utilities Initial Comments at 34.
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topology.” PacifiCorp states that “[iJndividual communities, or types of communities, are not
directly modeled and thus, community-level impacts and benefits cannot be accurately assessed.”
According to PacifiCorp, “[a]lthough the community benefit indicators (CBIs) developed and
reported in the CEP will inform utility implementation decisions as appropriate, including
investments, contracts, and program designs, the Company will also consider relevant and up-to-
date information when making procurement decisions.”2%’

Staff notes in response that subsection (4) does not require the electric company to assess
community-level impacts and benefits in the CEP, but rather to describe the indicators that the
electric company “plans to track as the company implements its Clean Energy Plan.”1%8

OAR 860-090-0100(6) Community impacts

OAR 860-090-0100(6) requires that an electric utility subject to HB 2021

(6) Demonstrate in its CEP that the electric company's IRP portfolio
analysis accounts for:

(a) Community impacts associated with all resource options, including
contributions to resiliency; and

(b) The costs and benefits of offsetting generation from fossil fuel
resources with community-based renewable energy resource options.

In the Joint Utilities Initial Comments, regarding section (6), PacifiCorp “requests
clarification on how the Company is expected to provide community impact assessments for
proxy resources that do not exist, and therefore are not associated with any specific community,
either within Oregon or beyond.” It adds that “[s]uch analysis would likely be more useful
during a competitive solicitation when actual resource proposals and their respective locations
are known,” noting that “CBIs will help inform decisions on community impacts; however, such
analysis cannot be conducted for proxy resources when the specific communities in which these
resources will be located are unknown. Additionally, clarification is requested on whether the

referenced communities include only those located in Oregon or also those outside the state.”1%

107 Docket AR 669, Joint Utilities Comments at 34.
108 proposed OAR 860-090-0100(4)(a).
109 Docket AR 669, Joint Utilities Initial Comments at 34.
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To address PacifiCorp’s concerns and to be more consistent with the IRP requirement
regarding community impact metrics,'1° Staff suggests that subsection (a) be revised as follows:

a) Any reasonably foreseeable cEommunity impacts_on communities

within or partly within the utility’s Oregon service territory associated

with aH resource options, including contributions to resiliency; and...
OAR 860-090-0100(7) Community-based renewable energy targets
Proposed OAR 860-090-0100(7) requires an electric company subject to HB 2021 to:

(7) Include in its CEP targets for community-based renewable energy that
facilitate greenhouse gas emissions reductions, promote community
resiliency, and are reflected in the utility’s near-term action plan and long-
term resource strategy.

In the Joint Utilities Comments, PacifiCorp expresses concern regarding section (7),
stating that “CBRES are inherently community-led initiatives, developed in collaboration with
the Company,” which “involve active discussions supported by the Company’s dedicated staff,
who engage directly with communities.” PacifiCorp points out that it cannot impose projects on
communities that do not wish to proceed, arguing that “it is the community and the specific site
who should thoughtfully consider both the costs and benefits of a project.” PacifiCorp is
concerned that establishing a target or a quota could undermine the relationships and goodwill it
has cultivated with these communities, and thus objects to any such proposal. PacifiCorp adds
that “[i]t is unclear why the Commission would establish acquisition targets for CBREs, which
HB 2021 specifically notes utilities must only ‘Examine the costs and opportunities of offsetting
energy generated from fossil fuels with community-based renewable energy.””*'* PacifiCorp
proposes two alternatives: “(a) providing updates on its activities to collaborate with
communities in establishing these projects since its last IRP, as well as outlining its intended

outreach efforts and actions during the action plan period; or (b) allowing CBRE targets to be set

110 proposed OAR 860-090-0060(7)(g)(E).
111 Docket AR 669, Joint Utilities Initial Comments at 34, quoting ORS 469A.415(4)(d).

Page 41 - AR 669 - STAFF RESPONSE COMMENTS

JLM/kd5:1006534728
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4540 / Fax: (503) 378-3784



© 00 ~N o o b~ w NP

N N NN N N R R R R R R R R R
g B W N kB O © ® N o o~ W N Lk O

26

at zero if supported by least-cost, least-risk planning principles.”*?

Staff notes as an initial matter that the proposal is not for “the Commission [to] establish
acquisition targets for CBRES]”; it is for the utility to do so. As PacifiCorp notes, it has
“dedicated staff, who engage directly with communities”;'!3 the utility may set its targets based
on the experience of its staff, in a way that does not undermine its relationships and goodwill.

The goal is to have a non-zero target, even if that target is not cost-effective, in order to
learn about the trade-offs that would be involved in meeting such a target. Staff notes that PGE
had a target for CBREs in its 2023 IRP/CEP.14

OAR 860-090-0100(9) Demonstration of action plan

Proposed OAR 860-090-0100(9) requires an electric company subject to HB 2021 to:

(9) Demonstrate in its CEP how the electric company’s long-term
resource strategy and near-term action plan provide for the best balance
of expected costs and associated risks and uncertainties for the electric
company and its customers, while considering impacts to communities
and the pace of greenhouse gas emissions reductions.

PacifiCorp argues in the Joint Utilities Comments that “the ‘best’ standard is too
subjective to be adopted by the Commission. What is ‘best’ can vary from one party to the next,
and puts the Commission in a position to determine what is ‘best” over what is reasonable or
practicable.”'> PacifiCorp requests instead that the Commission adopt a reasonableness
standard, which PacifiCorp states is a more typical legal standard to impose. Alternatively,
PacifiCorp asks that the word “best” be interpreted as “optimal,” which PacifiCorp states is the

core functionality of the underlying model. Staff does not support the proposed change and

clarifies that it is the utility that must demonstrate the relative value of its plan, representing the

112 Docket AR 669, Joint Utilities Initial Comments at 35.
113 Docket AR 669, Joint Utilities Initial Comments at 34.

114 pGE 2023 CEP/IRP section 7.2 (available at
https://downloads.ctfassets.net/416ywcllagmd/6B6HLox3jBzYLXOBgskor5/63f5c6a615c6f2bc9e5df78ca27472bd/
PGE 2023 CEP-IRP_REVISED 2023-06-30.pdf).

115 Docket AR 669, Joint Utilities Initial Comments at 35.
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best balance of expected costs and associated risks and uncertainties, rather than simply offering
a plan for consideration by the Commission under a “reasonableness” standard.

OAR 860-090-0100(10) Demonstration of continual progress
Proposed OAR 860-090-0100(10) requires an electric company subject to HB 2021 to:

(10) Demonstrate in its CEP that the electric company’s action plan
represents continual progress towards meeting the clean energy targets set
forth in ORS 469A.410, including demonstrating a projected reduction of
annual greenhouse gas emissions, and that the electric company is taking
actions as soon as practicable to facilitate rapid reduction of greenhouse
gas emissions at reasonable costs to retail electric consumers.

In the Joint Utilities Comments, PacifiCorp claims that this requirement “appears to somewhat
contradict the continual progress standard established by the Commission in Order No. 24-002.”
PacifiCorp describes that order as stating that the Commission would “assess continual progress
in the CEP and ‘lean on the robust weighing of costs, risks, and forecasted emissions reductions
trajectories that will occur in the IRP/CEP planning process to determine whether utility actions
within the planning period are sufficient to constitute continual progress toward meeting the
targets.”” PacifiCorp claims that while the Commission explicitly stated that this would occur in
the forward-looking planning processes, “subsection 10 seems to introduce an additional analysis
focused on community impacts and the pace of greenhouse gas emissions reductions.”
PacifiCorp recommends that these considerations be integrated more holistically into the broader
evaluation of factors contemplated by the Commission, which PacifiCorp states includes all
costs, including community impacts and the pace of reductions.!®

Staff is uncertain about the source of PacifiCorp’s references to “community impacts,”
which is not a term that occurs in section (10); community impacts and community benefits are
addressed in sections (4), (5), and (6). More generally, Staff emphasizes that proposed section

(10) is based closely on the text of ORS 469A.415, which requires that a CEP “[d]emonstrate the

electric company is making continual progress within the planning period towards meeting the

116 Docket AR 669, Joint Utilities Initial Comments at 35.
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clean energy targets set forth in ORS 469A.410, including demonstrating a projected reduction
of annual greenhouse gas emissions,”*'” and requires the Commission to “ensure that an electric
company demonstrates continual progress as described in subsection (4)(e) of this section and is
taking actions as soon as practicable that facilitate rapid reduction of greenhouse gas emissions at
reasonable costs to retail electricity consumers.”*® In other words, the first portion of section
(20) simply reiterates a statutory requirement for CEPs. And in order for the Commission to
carry out its obligation under section (6) of the statute to ensure that the electric companies are
making continual progress and taking actions as soon as practicable to facilitate rapid reduction
of greenhouse gas emissions at reasonable costs to retail electric consumers, it is reasonable for
the Commission to require the electric companies to make the proposed demonstrations. Staff
does not recommend that the rule text be revised to diverge from the statute.
OAR 860-090-0110 Integrated Resource Plan Updates

OAR 860-090-0110(3)-(4) IRP Update filing requirements and availability of information

Proposed OAR 860-090-0110(3) sets out filing and information availability requirements
for IRP Updates. With the typographic corrections noted by Staff in initial comments,!!®

sections (3)-(4) state:

(3) Filing requirements. The energy utility must complete and submit its
IRP Update filing using the IRP Update template approved by the
Commission and available on the Commission's website. The utility must
submit with the filing all information and data required by this rule and
under the template in machine-readable format. In addition, the energy
utility must include in the IRP Update:

(a) A description of the resource actions and actions toward enabling
strategies the utility has taken since the most recent IRP or IRP Update;
(b) Updates to the most recent IRP reference case to reflect any key
planning information that has been obtained or developed by the utility,
such as updated load forecasts, fuel prices, wholesale market prices, and
resource costs;

(c) Quantitative comparison of updated reference case forecasts with the

17 ORS 469A.415(4)(e).
118 ORS 469A.415(6).
119 Docket AR 669, Staff Initial Comments at 13-14.

Page 44 - AR 669 - STAFF RESPONSE COMMENTS

JLM/kd5:1006534728
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4540 / Fax: (503) 378-3784



© 00 ~N o o b~ w NP

N N NN N N R R R R R R R R R
g B W N kB O © ® N o o~ W N Lk O

26

range of planning scenarios considered in the Company's most recent IRP;
(d) An updated needs assessment based on changes to conditions, future
expectations, and utility actions since the most recent IRP or IRP Update;
(e) The date on which assumptions were last updated to inform the needs
assessment; and

(f) A description of any changes to the near-term action plan, including
changes to acquisition targets, that the utility has made in response to
changes in conditions, future expectations, and utility actions since the
most recent IRP or IRP Update.(4) Availability of information. The utility
must publish all information submitted with the IRP Update filing to the
utility's website in a machine-readable format. Information exempt from
disclosure pursuant to a protective order issued by the Commission may
be provided in redacted form. The utility must keep the published
information available to the public until the utility has filed two
subsequent IRPs.

The Joint Utilities state that they “have not seen such a template and therefore cannot

meaningfully respond. In general, this requirement appears overly prescriptive and imposes a

one-size-fits-all approach, regardless of inherent differences among utilities. The Joint Utilities

do not believe this requirement should be adopted into the rules until it has been fully vetted.”*?°

Northwest Natural supports the proposed template process, stating that “[tjlemplate

submittals could be an incredibly useful tool to simplify the review and increase stakeholder

understanding of the planning process.” Northwest Natural recommends, however, that

development of the templates be, “at least initially, through a formal process open to all

stakeholders,” and thus asks the Commission to “direct Staff to open an investigation to develop

the template for IRP Update submittals and standard information requests tailored to the template

process. 12

Staff appreciates Northwest Natural’s support for the proposed template process. While

not the subject of discussion in the informal phase of this rulemaking, Staff developed and posted

a draft IRP Update Template in the Docket UM 2348 proceeding that preceded this

120 Docket AR 669, Joint Utilities Initial Comments at 31.
121 Docket AR 669, Northwest Natural Initial Comments at 3.

Page 45 - AR 669 - STAFF RESPONSE COMMENTS
JLM/kd5:1006534728

Department of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 947-4540 / Fax: (503) 378-3784



© 00 ~N o o b~ w NP

N N NN N N R R R R R R R R R
g B W N kB O © ® N o o~ W N Lk O

26

rulemaking.!?? As indicated in the informal phase of this rulemaking, “Staff anticipates that it
may be necessary to make conforming changes to the IRP Update Template once the rules are
finalized.”*?®* For example, Staff is no longer proposing that an updated preferred portfolio be
required as part of the IRP Update Template.

Idaho Power (in the Joint Utilities Comments) and Northwest Natural raise concerns
regarding subsection (b); Northwest Natural objects as well to subsection (c). Idaho Power
reiterates comments submitted in the informal phase of this rulemaking, stating that under
subsection (b), the IRP Update “will include essentially all the number crunching that occurs in
an IRP. This is because, an IRP reference case (interpreted as the preferred portfolio) is a result
of the key planning information used in an IRP.”*?* This comment rests on a misapprehension;
as stated in the informal phase of this rulemaking:1%°

The reference case is not the same thing as the preferred portfolio. The reference

case is a collection of assumptions for future conditions. The proposed language

only requires the [utility] to report any updates that they’ve made to the reference

case (e.g, has their load forecast or wholesale market price forecast changed?), not

to develop a new preferred portfolio or capacity expansion model run.

Similarly, Northwest Natural expresses the concern that proposed subsections (3)(b) and
(c) “would essentially require the utility to conduct a full IRP analysis to support its yearly IRP
Update,” because “Proposed IRP Rule OAR 860-090-0110(3)(b) would require updates to the
most recent IRP reference case and Proposed IRP Rule OAR 860-090-0110(3)(c) would require

122 Docket No. UM 2348, Commission Staff Draft IRP Update Template as presented in Staff Workshop 1 held on
November 20, 2024 (Jan. 14, 2025) (available at
https://edocs.puc.state.or.us/efdocs/HAH/um2348hah334242033.pdf).

123 Docket AR 669, Staff Initial Comments Att. 1 at 115.
124 Docket AR 669, Joint Utilities Initial Comments at 32.

125 Docket AR 669, Staff Initial Comments Att. 1 at 114; see also Proposed OAR 860-090-0020(8) (““Portfolio’
means a set of existing and new resources, including supply side resources, distributed resources, customer-sited
resources, and supporting transmission and distribution infrastructure that the utility evaluates for meeting future
loads and policy requirements over the planning horizon”) and Proposed OAR 860-090-0020(10) (“‘Reference case’
means the collection of assumptions for future conditions that the utility considers to be most likely or expected for
the purposes of planning™).
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a quantitative comparison of the updated reference case forecasts with the range of planning
scenarios considered in the IRP.” Northwest Natural believes that “[t]his combination requires a
full portfolio analysis to justify the action plan.”'?® Northwest Natural accordingly proposes to
delete subsections (b) and (c).}?" As stated above, subsection (b) requires only updates to the
reference case, not changes to the preferred portfolio or capacity expansion model runs.
Subsection (c) is simply a requirement to determine whether the reference case as updated
pursuant to subsection (b) falls within the range of what was studied in the most recent IRP.

Northwest Natural also proposes, without explanation, to delete subsection (3)(e) (“The
date on which assumptions were last updated to inform the needs assessment”), and to delete
from section (4) the requirement that “[t]he utility must keep the published information available
to the public until the utility has filed two subsequent IRPs.”*?® Staff does not support these
unexplained proposed deletions. The date on which assumptions were last updated to inform the
needs assessment is relevant to understanding the needs assessment, and is not a burdensome
requirement, while the availability of IRP Update information to the public for a reasonable
period of time is an important transparency measure that, again, is not unduly burdensome.

OAR 860-090-0110(6) IRP Update acceptance

Proposed OAR 860-090-0110(6) provides:

(6) Commission action. The Commission may decide to accept an IRP
Update and may further specify the extent to which it is accepted. In
making a decision whether to accept the IRP Update, the Commission may
also provide direction to the utility regarding the substance or filing date
of the next IRP. Acceptance of the IRP Update may indicate that updates
to the utility’s action plan presented in the IRP Update are consistent with
the scope of a prior IRP acknowledgment order. In making a decision on
acceptance and providing direction to the utility regarding the substance or
filing date of the next IRP, the factors the Commission may consider
include:

(a) Whether the utility’s strategy materially deviates from the most recent
IRP;

126 Docket AR 669, Northwest Natural Initial Comments at 3.
127 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 18.
128 Docket AR 669, Northwest Natural Initial Comments Att. 1 at 18.
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(b) Whether external conditions or the utility’s circumstances or planning
expectations have significantly deviated from the planning scenarios
considered in the most recent IRP; and

(c) Public input regarding the utility’s IRP Update and its preparations for
the next IRP.

The Joint Utilities and Northwest Natural express concerns regarding (1) the possibility
that an IRP Update could be non-accepted based on material changes to the utility’s strategy or
significant changes to external conditions or the utility’s circumstances or planning expectations
as compared to the most recent IRP, and (2) the proposal to give the Commission discretion to
accept or decline to accept an IRP Update, in contrast to the existing construct in which the
utility has the discretion over whether to request Commission acknowledgment of an IRP
Update.1®

The Joint Utilities state that addressing “[m]aterial changes in the planning environment
affecting the action plan [such as] state and federal policy updates, tax policy changes, global or
international supply chain disruptions, overseas conflicts, economic downturns in specific
industries, or shifts in a utility’s financial position * * * should be the primary reason why an
IRP Update is filed.”**° Similarly, Northwest Natural states that the utility’s existing ability to
use the IRP Update to seek acknowledgement based on changed circumstances “is an important
option for utilities because it allows for an assessment of new action items between IRPs based
on their evaluation of evolving regulatory or economic conditions.”*3! As noted above, however,
Northwest Natural also states that it supports Staff’s intent to streamline the IRP Update process,
which Northwest Natural recognizes will “avoid[] the expense of prolonged evaluation between
IRP filings.”*32 It is not possible to have it both ways: an IRP Update process in which the utility

can request acknowledgment of new action items cannot be streamlined as Staff has proposed.

129 Docket AR 669, Joint Utilities Initial Comments at 33; Northwest Natural Initial Comments at 3.
130 Docket AR 669, Joint Utilities Initial Comments at 33.
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As discussed in more detail above, if a utility sees the need to seek Commission
acknowledgement of an action that diverges materially from its most recent IRP and does not
wish to risk non-acceptance of an IRP Update, it should consider submitting a new IRP.

According to the Joint Utilities:!33

The rules imply that a utility should not take into account any changes in the

planning environment—and if they do risk a non-approval decision. If anything,

the rules should take the complete opposite approach and state that if a utility fails

to acknowledge such change[d] circumstances in an IRP Update that would be

grounds for a non-approval decision. Otherwise, the Commission is effectively
encouraging utilities to disregard the most recent information in order to avoid a
non-approval decision and its currently unknown associated consequences.

10 Staff emphasizes that utilities should not knowingly submit inaccurate IRP Updates; and
11 staff does not believe that the proposed rule contains the perverse incentive described by the

12 Joint Utilities. As expressed in subsection (b), significant changes in “external conditions or the
13 utility’s circumstances” are relevant to the Commission’s acceptance decision, regardless of

14 whether the utility has appropriately described or accounted for such changes. And, as explained
15 in more detail above, if IRPs going forward are drafted to be more flexible and resilient to a

16  range of future conditions, with action plans that include contingency plans, Staff does not

17 expect that IRP Update non-acceptance resulting from an unforeseen drastic change in

18  circumstances will be a common occurrence.
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1 CONCLUSION
2 Staff supports adoption of the proposed permanent rules in Docket AR 669 as
3 proposed with the five revisions recommended by Staff in its Initial Comments and as noted
4 above.
5 DATED this 4th day of December 2025.
6
. Respectfully submitted,
5 Attomey General
9 /s/ Johanna M. Riemenschneider
10 Johanna M. Riemenschneider, OSB #990083
Sr. Assistant Attorneys General
11 Of Attorneys for Public Utility Commission Staff,
1 State of Oregon
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