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I. INTRODUCTION 

The Northwest & Intermountain Power Producers Coalition (“NIPPC”) hereby submits 

these comments to the Public Utility Commission of Oregon (the “Commission” or “OPUC”) on 

the Administrative Hearings Division Report (“AHD Report”) on the Proposed Rules.1  NIPPC 

continues to support its previous recommendations and will not repeat previous comments.  

NIPPC strongly supports many of the proposed revisions to the competitive bidding rules in 

OAR 860-089 but recommends a few additional and material changes without which requests for 

proposals (“RFPs”) will not establish a fair, objective, and transparent competitive bidding 

process.  Additionally, NIPPC supports Staff’s rules that give stakeholders discovery rights in 

hybrid proceedings such as RFPs and integrated resource plans (“IRPs”) but recommends the 

legal standard for information requests be clarified.       

II. COMMENTS 

A. AHD’s Revisions to Requirements for the Design of RFPs Are Reasonable 

AHD recommended a few minor changes to OAR 860-089-0250(3) related to the 

information required in the draft RFP.2  AHD explained these changes were to ensure clarity 

with the introductory clause and were not intended to make any substantive changes to Staff’s 

proposed rule language.  NIPPC supports these changes.   

B. AHD’s Revisions to Utility Employee Disclosure Requirements Are Reasonable  

AHD recommended changes to OAR 860-089-0300(1)(b)(A) related to the utility 

employee disclosure requirements.3  AHD made this recommendation in response to concerns 

 
1  AHD Report (Feb. 12, 2026).  
2  AHD Report at 11-12.   
3  AHD Report at 20.   
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that the rule could be interpreted to only require disclosure when an employee had information 

that was actually used to develop a bid instead of when an employee had access to information.4  

NIPPC previously recommended that this change be made5 and continues to believe this 

clarification is consistent with Staff’s intention, and supports the revisions.   

Previously, Staff had explained revisions to the rule were meant to require disclosure 

when utility employees have had access to two types of information: “1) information about the 

utility that an electric company may use to develop a bid to which bidders in an RFP docket 

would not have access, such as the electric company’s hours of highest need, and 2) information 

about third-party bids that is only available to the employee because they signed a protective 

order.”6  NIPPC agrees that both are types of information that bidders do not have access to that 

if the benchmark employee had access to, then it could be used to unfairly develop a benchmark 

bid.  Additionally, the proposed language here is inclusive of confidential and highly confidential 

information, which NIPPC previously recommended because Idaho Power Company (“Idaho 

Power”) generally labels bidder information as confidential while other utilities label the 

information as highly confidential.7  Limiting the disclosure to circumstances where the utility 

obtained access under a modified protective order would not, therefore, cast a broad enough net 

to require disclosure in all instances where utility employees obtained relevant third-party bidder 

 
4  AHD Report at 20.   
5  See NIPPC Initial Comments at 2-3 (Nov. 14, 2025).  
6  Staff Initial Comments at 3 (Nov. 14, 2025).   
7  See In re Idaho Power Company, Application for Approval of 2028 All-Source Request 

for Proposals to Meet 2028 Capacity Resource Need, Docket No. UM 2317 (Idaho 

Power’s 2028 All-Source RFP containing only a General Protective Order); In re Idaho 

Power Company, Application for Approval of 2026 All-Source Request for Proposals to 

Meet 2026 Capacity Resource Need, Docket No. UM 2255 (Idaho Power’s 2026 All-

Source RFP containing only a General Protective Order). 
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information.  Thus, the Commission should adopt AHD’s proposed revisions to OAR 860-089-

0300(1)(b)(A) related to disclosure of utility employee past roles because NIPPC believes it 

captures the intent of Staff’s previous recommendations.      

C. The Utilities Should Be Required to Make At Least Benchmark Bid 

Elements/Utility-Owned Assets and Transmission Rights Available to Third-Party 

Bidders and Disclose those Assets in the IRP or IRP Update 

The AHD recommends no revisions to Staff’s proposed OAR 860-089-0300(3)-(4) 

related to use of utility-owned assets and transmission rights.  For the reasons previously 

articulated,8 NIPPC continues to recommend that the Commission should require the utility to 

make at least benchmark bid elements/utility-owned assets9 and transmission rights available to 

all third-party bidders.  Further, the utility should be required to identify what assets it plans to 

use for a benchmark resource or what utility-owned assets will be used by a utility-owned bid 

and what transmission rights would be available for third-party bidders when it files the IRP or 

IRP Update.      

D. The Commission Should Clarify the Proposed Rules Regarding the Initial Shortlist 

NIPPC’s comments have pointed out that there is contradictory language between 

existing rule language in OAR 860-089-0400 and the proposed new rule OAR 860-089-0475.  

Specifically, existing Section 400(2) states some bids may be excluded from the “initial shortlist” 

due to a low price/non-price score while proposed rule OAR 860-089-0475(1) states that any bid 

 
8  See NIPPC Final Comments at 8-13 (Dec. 4, 2025); NIPPC Pre-Hearing Comments at 1-

13 (Oct. 20, 2025); NIPPC’s Final Comments on Staff’s Proposed Rules at 1-12 (Aug. 

20, 2025); NIPPC’s Comments on Second Draft Proposed Rules at 3-9 (July 16, 2025); 

NIPPC’s Comments on Proposed Rules at 8-11 (May 28, 2025).  
9  If a bidder proposes a build-transfer agreement using a utility-owned asset, such as a 

utility’s land, then all third-party bidders should be allowed to use that utility-owned 

asset.  Utility-owned asset refers to any utility-owned asset used for a utility-ownership 

bid.  
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meeting the RFP’s minimum bid criteria will automatically be placed on the “initial shortlist” 

regardless of price/non-price score.  NIPPC recommended that these rules be clarified.10   

Further, NIPPC continues to recommend that the rules clarify that the utility must provide 

a price and non-price ranking for each bid that meets the minimum bid criteria prior to use of any 

portfolio modeling.11  As NIPPC has explained, developing at least the initial shortlist based on 

the price and non-price scores should provide qualified stakeholders and the Commission with a 

clear view of the ranking based primarily upon quantitative and known factors before the 

portfolio modeling exercises begin.  If the portfolio modeling used to develop the final shortlist 

results in an unexpectedly different ranking, then further investigation, including through the 

required sensitivity analyses, can evaluate if the outcome is appropriate.  Thus, NIPPC has 

consistently recommended that the utility clearly rank the qualified bids in that manner 

independent of the influence of any portfolio modeling.   

This level of transparency has been required inconsistently in recent RFPs, and the 

existing rules do not include an express requirement to rank qualified bids based solely on price 

and non-price scores independent of computer modeling.12  Thus, particularly with the increased 

emphasis on portfolio modeling in the proposed rules, NIPPC has recommended that the rules be 

 
10  NIPPC Final Comments at 14-15. 
11  NIPPC Final Comments at 14. 
12  OAR 860-089-0400(5); see also In re Portland General Electric Company, 2025 All-

Source Request for Proposals, Docket No. UM 2371, IE Report at 10 (June 13, 2025) 

(noting NIPPC’s recommendation to: “Require a price-only sensitivity analysis ranking 

($/MWh or $/kW-month) for all bids.”); id. at 15 (noting PGE’s objection to providing 

this price-only ranking); Docket No. UM 2371, Order No. 25-279, App A at 15 (July 24, 

2025) (“Staff expects to work with the company on what sensitivity analyses will be 

conducted after the RFP is issued, including one for forecasted energy values.”). 
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revised to expressly require that a sensitivity ranking of price and non-price scores without 

computer modeling be required for all qualified bids in the RFP. 

In response to these points, the AHD Report does not appear to address NIPPC’s 

recommendation that the rules clarify that the utility must provide a price and non-price ranking 

for each bid that meets the minimum bid criteria prior to use of any portfolio modeling.  With 

respect to the rules’ contradictory use of the term “initial shortlist”, AHD states: 

Regarding the issue raised by NIPPC, AHD understands that these 

rules must be read together. OAR 860-089-0475 addresses the 

process for selection of the initial and final shortlist, referring to bids 

on the initial shortlist that meet the minimum qualifications and that 

have not otherwise been disqualified. OAR 860-089-0400 addresses 

how the scoring criteria is developed and applied to the initial and 

final shortlists. Accordingly, AHD does not recommend any 

additional changes to either Rules 400 or 475 and recommends that 

the Commission adopt both rules as proposed by Staff and as set 

forth in Attachment 1 to this report.13 

However, NIPPC continues to be concerned with the ambiguity in the proposed rules and 

the lack of an express requirement to rank the qualified bids based on price and non-price scores 

prior to portfolio modeling.  There is still contradictory language in the proposed rules that 

leaves NIPPC confused as to whether the proposed rule intends for the utility’s “initial shortlist” 

to consist of all bids that meet the RFP’s minimum bid criteria or whether the rule intends to 

allow the utility to remove bids from the initial shortlist based on a low price/non-price rank 

compared to other bids.  Additionally, the rule does not expressly state that the utility must 

provide a price/non-price rank of all bids meeting the minimum bid criteria, which provides 

necessary transparency to the Commission and stakeholders prior to the less transparent process 

of portfolio modeling.  Thus, NIPPC offers proposed edits that clarify that the term “initial 

 
13  AHD Report at 25.   
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shortlist of bids” has the same meaning in OAR 860-089-0400 and OAR 860-089-0475––i.e., all 

bids meeting the RFP’s minimum qualifications––and that the utility’s report must present a rank 

of all of those qualified bids based solely on price/non-price scores.  If AHD believes that no 

contradiction exists and no change in the rules is necessary (which NIPPC disagrees with), then 

at a minimum further clarification should be provided because NIPPC is not sure exactly what 

the intent of the rules is.   

The following edit accomplishes the objectives of NIPPC’s comments on this subject:    

OAR 860-089-0400 

 

(1) To help ensure that the electric company engages in a transparent 

bid-scoring process using objective scoring criteria and metrics, the 

electric company must provide all proposed and final scoring 

criteria and metrics in the draft and final RFPs filed with the 

Commission. 

 

(2) For purposes of this rule, “initial shortlist of bids” means the bids 

that the utility and the IE identify as meeting the minimum 

qualifications and are not disqualified or otherwise removed from 

consideration. The electric company must base the scoring of the 

bids and selection of an on the initial shortlist on price and, as 

appropriate, non-price factors. Non-price factors must be converted 

to price factors where practicable. Unless otherwise directed by the 

Commission, the electric company must use the following approach 

to develop price and non-price scores:  

 

(a) Price scores must be based on the prices submitted by bidders 

and calculated using units that are appropriate for the product sought 

and technologies anticipated to be employed in responsive bids 

using real-levelized or annuity methods. The IE may authorize 

adjustments to price scores on review of information submitted by 

bidders.  

 

(b) Non-price scores must, when practicable, primarily relate to 

resource characteristics identified in the electric company’s most 

recent IRP Action Plan or IRP Update and may be based on 

conformance to standard form contracts. Non-price scoring criteria 

must be objective and reasonably subject to self scoring analysis by 

bidders. 
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(c) Non-price score criteria that seek to identify minimum thresholds 

for a successful bid and that may readily be converted into minimum 

bidder requirements must be converted into minimum bidder 

requirements. 

 

(d) Scoring criteria may not be based on renewal or ownership 

options, except insofar as these options affect costs, revenues, 

benefits or prices. Any criteria based on renewal or ownership 

options must be explained in sufficient detail in the draft RFP to 

allow for public comment and Commission review of the 

justification for the proposed criteria.  

 

(34) The electric company may select an must rank the bids on the 

initial shortlist of bids after it has scored the bids and identified the 

bids with top scores. Following selection the ranking of an initial 

shortlist of bids, the electric company may select a final shortlist of 

bids. 

 

(45) Unless an alternative method is approved by the Commission 

under OAR 860-089-0250(2)(a), selection of the final shortlist of 

bids must be based on bid scores and the results of modeling the 

effect of candidate resources on overall system costs and risks using 

modeling methods that are consistent with those used in the 

Commission-acknowledged IRP.  

 

(a) The electric company must use a qualified and independent third-

party expert to review site specific critical performance factors for 

wind and solar resources on the initial shortlist before modeling the 

effects of such resources.  

 

(b) In addition, the electric company must conduct, and consider the 

results in selecting a final short list, a sensitivity analysis of its bid 

rankings that demonstrates the degree to which the rankings are 

sensitive to:  

 

(A) Changes in non-price scores; and  

 

(B) Changes in assumptions used to compare bids or portfolios of 

bids, such as assumptions used to extend shorter bids for comparison 

with longer bids, or assumptions used to compare smaller bids or 

portfolios with larger ones.  

 

(56) The electric company must provide the IE and Commission 

with full access to its production cost and risk models and sensitivity 
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analyses. When the IE and Commission concur that appropriate 

protections for protected information are in place, the electric 

company must provide access to such information to non-bidding 

interested parties that request the information in the final short list 

acknowledgment proceeding. 

 

**** 

 

OAR 860-089-0475 

 

(1) Before an electric company may file a request for 

acknowledgment of a final shortlist of bids, the electric company 

must select an initial shortlist of bids and comply with the 

requirements of this rule. For purposes of this rule, “initial shortlist 

of bids” means the bids that the utility and the IE identify as meeting 

the minimum qualifications and are not disqualified or otherwise 

removed from consideration. 

 

(2) At least 60 days before filing a request for acknowledgment 

under OAR 860-089-0500, the electric company must file a report 

in the docket that includes the electric company’s initial shortlist of 

bids, a list of bids received that are not included on the initial 

shortlist, an explanation as to why each bid not included on the 

initial shortlist was excluded, the ranking of the initial shortlist of 

bids based on scoring of the price and, as appropriate, non-price 

factors, and a description of the set of scenarios and sensitivities the 

electric company proposes to use to select and evaluate the 

performance of a final shortlist. If the electric company makes any 

subsequent changes to the initial shortlist, the electric company is 

not required to file any additional reports under this section. 

However, the electric company must confer with the IE before a bid 

is removed or withdrawn from the initial shortlist, and the IE must 

address the reasonableness of the electric company’s action in its 

closing report.  

 

(3) Interested persons may file comments on the initial shortlist 

report within 15 days after the electric company’s filing. 

Commenters may request the use of different or additional portfolios 

and sensitivities.  

 

(4) An electric company must consider any filed comments and be 

responsive to requests for additional or different portfolios of bids 

by either performing the additional testing or providing a reasonable 

explanation why it did not do so in any related request for 

acknowledgment of a final shortlist. The electric company must test 
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additional or different portfolios of bids requested by Staff or the IE 

and provide the results of testing performed under this section to 

Staff and the IE within a reasonable amount of time before the IE’s 

closing report is due.  

 

(5) In selecting a final shortlist of bids, the electric company must 

base its selection on bid scores and a portfolio analysis that 

considers multiple combinations of all bids on the initial shortlist. 

The utility may select a final shortlist that represents a preferred 

portfolio of bids, and may identify alternate bids that the utility may 

seek to acquire based on the circumstances related to the preferred 

portfolio. The electric utility, unless otherwise directed by the 

Commission, must include in the portfolio analysis used to assess 

any initial shortlist a portfolio assessment using scoring metrics 

from the most recent IRP or IRP Update that, at minimum, includes 

analysis of impacts upon near-term costs and community impacts, 

as described in OAR 860-090-0060. However, an electric company 

that is described in ORS 469A.480, unless otherwise directed by the 

Commission, must include in the portfolio analysis used to assess 

any initial shortlist a portfolio assessment using scoring metrics 

from the most recent IRP that, at minimum, includes analysis of 

impacts upon near-term costs, as described in OAR 860-090-0060.  

 

(6) The electric company must notify the IE and Commission Staff 

of its final shortlist selection in advance of filing a request for 

acknowledgment under OAR 860-089-0500 and provide supporting 

analysis, allowing sufficient time for the IE to complete the IE’s 

closing report. The electric company must, upon request, promptly 

provide the IE with any additional information the IE finds 

necessary for the preparation of the IE’s closing report. 

E. The Legal Standard Governing Information Requests Should Be Clarified and 

Broader for Hybrid Proceedings Compared to Contested Case Proceedings 

The AHD did not recommend any changes to the proposed rules OAR 860-001-0205 

related to information requests in hybrid proceedings.14  For reasons previously articulated, 

NIPPC continues to recommend the legal standards that apply in contested case discovery rules 

 
14  AHD Report at 7.   
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and motions to compel generally apply to the information request rules for hybrid proceedings, 

but those standards will be more broadly applied for hybrid proceedings.15 

III. CONCLUSION 

 NIPPC appreciates the opportunity to comment on the proposed changes to the 

competitive bidding rules in the Proposed Rules.  

 
15  See NIPPC’s Initial Comments at 3-4; NIPPC Pre-Hearing Comments at 13-18; NIPPC’s 

Final Comments on Staff’s Proposed Rules at 12-16.  
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Dated this 26th day of February 2026. 

Respectfully submitted, 

Sanger Greene, PC 

________________________ 

Irion A. Sanger 

Ellie Hardwick 

Sanger Greene, PC 

4031 SE Hawthorne Blvd. 

Portland, OR 97214 

Telephone: 503-756-7533 

Fax: 503-334-2235 

irion@sanger-law.com  

Richardson Adams, PLLC 

________________________ 

Gregory M. Adams (OSB No.101779) 

515 N. 27th Street 

Boise, Idaho 83702 

Telephone: (208) 938-2236  

Fax: (208) 938-7904 

greg@richardsonadams.com  

Of Attorneys for Northwest & Intermountain Power 

Producers Coalition 

mailto:irion@sanger-law.com
mailto:greg@richardsonadams.com
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