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I. INTRODUCTION 

Pursuant to the Memorandum dated February 12, 2026, NewSun Energy LLC 

(“NewSun”), hereby submits the following final comments to the Public Utility 

Commission of Oregon (“Commission”) in this rulemaking regarding the integrated 

resource plan (“IRP”), clean energy plan (“CEP”), and request for proposals (“RFP”) 

rules.  These comments respond to the rules proposed by the Administrative Hearing 

Division (“AHD”) and provide additional information to inform the Commission’s 

deliberation in this matter.  As articulated in its initial and final comments in this formal 

rulemaking, NewSun reiterates here that it is indisputable the RFP in Oregon is broken.  

NewSun appreciates the Commission’s and Commission Staff’s recognition that there is 

a problem and attempts to resolve it.  The proposed rules do not remedy the historical 

problems, especially with regard to utility-ownership bias and the overall lack of “diverse 

ownership” of resources Oregon law directs this Commission to allow for through 

competitive bidding processes.  NewSun continues to support its comments submitted on 

November 14, 2025 and December 4, 2025 and will not repeat each of the comments 

made therein but provides the below additional and supplemental comments in response 

to the proposed rules.  

II. COMMENTS 

As a preliminary matter, NewSun appreciates the specificity included in the 

February 12th memorandum. Addressing each party’s suggestions and comments, 

followed by an articulation of why or why not AHD is considering those ideas for 

inclusion is an important step towards the clarity and conciseness for which NewSun has 

long advocated.  
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A. Clarification on the “Final Order” Issue Provides Further Insight into How 
the Rules Should Be Made Mandatory. 

NewSun appreciates the attention of AHD and Staff to this “final order” issue, 

even though both groups think it is outside the scope of this rulemaking.1 In particular, 

NewSun appreciates the clarification made by AHD, that “[t]he utility is obligated to 

follow all applicable rules of this Commission, barring a successful request for a waiver 

or other directive from the Commission, and whether an order is final does not have a 

bearing on that responsibility.”2  

Taking the second piece of that sentence first, NewSun wishes to use this 

opportunity to clarify the “confusion” surrounding this issue.3 The Oregon 

Administrative Procedures Act (“APA”) defines “final order” as a “final agency action 

expressed in writing. ‘Final order’ does not include any tentative or preliminary agency 

declaration or statement that: (A) precedes final agency action; or (B) does not preclude 

further agency consideration of the subject matter of the statement or declaration.”4 The 

Commission has said that an acknowledgment order is not binding on the utility subject 

to the order or future PUC decisions.5 If the acknowledgment decision is not binding, 

 

1  Staff Response Comments at 25(Dec. 4, 2025); AHD Report at 60 (Feb. 12, 
2026). 

2  AHD Report at 60 (Feb. 12, 2026). 
3  Staff Response Comments at 25 (Dec. 4, 2025); AHD Report at 60 (Feb. 12, 

2026). 
4  ORS 183.310(6)(b). 
5  NewSun Energy LLC v. Or. Pub. Util. Comm’n, Marion Co. Case No. 22CV 

05442, Defendants Response to Motion to Stay Enforcement of Final Order at 3 
(Mar. 8, 2022) (Commission responding to NewSun’s appeal and Motion to Stay 
Enforcement of PGE’s 2021 RFP design approval Order arguing that 
“Acknowledgement or non-acknowledgement of an RFP, or of an IRP is a 
process step in planning for eventual resource acquisition and does not have a 
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then, according to the Commission, it is preliminary under the APA’s definition and thus 

not a “final order.” But since the order is not binding on the utility, that means that the 

utility is not required to follow the Commission’s directions. For example, if the utility 

refused to do any of the “musts” in the rules6 and the Commission issues a non-

acknowledgment order to fix the deficiency, under the current Commission practice, the 

utility is not required to follow it.7 If the order is not final, then there is also no ability to 

enforce the utility’s shortcomings.8 Thus, if the Commission and the courts are unable to 

enforce the rules, deciding that these orders are not “final” renders all the “musts” 

meaningless.  

Turning now to the first point in the above quoted sentence from AHD, NewSun 

encourages the Staff, AHD, and the Commission to continue to explore how enforcement 

for failure to comply with the rules would look.  For example, when the Commission 

“approves” the design of an RFP, it is required to make an express finding that the RFP 

will result in a fair and competitive process? There is no further agency consideration of 

whether an RFP will result in a fair and competitive process, so if a party disagrees with 

the Commission’s finding, how can fairness and competitiveness be enforced except 

through appeal of a final order at that point in time.  

 

binding effect on either the electric utility that is subject to it or future PUC 
Commissions.”); In re Pub. Util. Comm’n of Or., Amending Internal Operating 
Guidelines, Docket No. UM 2055, Order No. 20-386 at 28 (Oct. 27, 2020) (“like 
IRP proceedings, RFP dockets are not considered contested cases under the APA, 
and an acknowledgment order is not a final order subject to judicial review.”). 

6  See NewSun Energy LLC’s Initial Comments at 3-4 (Nov. 14, 2025). 
7  See note 5, supra. 
8  ORS 183.480. 
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NewSun appreciates the immense effort by Staff and stakeholders to prepare the 

rules being discussed in this docket. And NewSun agrees that no change in the rules is 

necessary to effect the change that it requests.  NewSun merely expresses a concern that 

without a change to the Commissions current practice on what orders it treats as “final,” 

the effort put into updating these rules could be for naught. As such, NewSun looks 

forward to future conversations about these important matters.  

B. Information Access for both Bidders and The Utilities’ Benchmark Team 
Are Close to the Same Under the Proposed Rules, but a Few Changes Are 
Necessary. 

First, NewSun appreciates AHD’s suggested revision for OAR 860-089-

0300(1)(b)(A) that expands the reporting requirement to require disclosure when a utility 

employee had asymmetric access to information relevant to developing an electric 

company or affiliate bid that was not available to other potential bidders and the 

expansion to require disclosure when the employee had access to information under a 

protective order that remains in effect. While NewSun appreciates the movement on this 

rule, it does not address the fundamental issue of information parity because it is still just 

a reporting rule. 

NewSun again urges the Commission to adopt its previous recommendation that 

the rules bar employees with RFP design and scoring information from participating on 

the benchmark bid team.9  

OAR 860-089-0300(1)(b)(A): With the filing of a draft RFP for approval 
under OAR 860-089-0250, the electric company must disclose the current 
and past roles within the past five years of all company employees engaged 
with development or submission of a benchmark or affiliate bid and no 

 

9  NewSun Energy’s Final Comments at 6-7 (Dec. 4, 2025). 
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company employee may serve on the benchmark or affiliate team if such 
whether or not each employee had or has access to confidential information 
that could be used to develop an electric company or affiliate bid that 
was is not available to for any interested persons potential bidders to use 
to develop its bid either generally or under the terms of a protective order 
in any prior RFP or IRP filed in Oregon by the electric company within the 
past five years or information that was only available to the employee 
because the employee is a signatory to a protective order and that 
protective order remains in effect. 10 

This separation is important because a person who learns confidential information cannot 

“unknow” the information.11 If the utilities truly believe that certain internal company 

information is so essential for their internal teams to access in order to optimize their 

bids, then they should make the same information available to all potential bidders. That 

access would not necessarily have to be public, but could be made pursuant to signing a 

protective order or non-disclosure agreement with the ultimate goal of creating a level 

playing field where all bidders can compete fairly to develop the best and most cost-

effective bids to serve ratepayers. 

Relatedly, NewSun is opposed to the proposed alternative Commission 

modification that eliminates the majority of the subsection.12 Disclosure of past roles 

alone is insufficient, and the specificity provided by the latter part of the rule is important 

to inform potential bidders and the Commission of the competitive advantage the utility 

might gain in the bidding process.  This is so because it is the knowledge gained from 

 

10  NewSun Energy’s Final Comments at 6-7 (Dec. 4, 2025) (bold and black 
strikeouts indicate other changes suggested by NewSun, red text and red 
strikeouts indicate changes pertaining to the discussion above). 

11  In re PacifiCorp, dba Pacific Power, 2021 Integrated Resource Plan, Docket No. 
LC 77, Order No. 22-128 at 5 (Apr. 25, 2022). 

12  AHD Report at 20-21 (Feb. 12, 2026). 
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superior access to information that provides the utility with a competitive advantage over 

other bidders.    

C. The Proposed Rules Do Not Appropriately Mitigate Utility Ownership Bias 
and Do Not Provide for “Diverse Ownership.” 

In its earlier comments, NewSun articulated concerning trends it saw, specifically 

the bias for utility ownership13 and the need for changes to the waiver process.14 NewSun 

continues to support its earlier recommendation that the Commission amend its rules to 

require an express finding when the Commission approves an RFP, and ownership 

transfers will only be allowed if the utility has demonstrated that the RFP will allow for 

diverse ownership. The AHD Report says that NewSun did not provide redlines, so this 

issue cannot be considered.15 NewSun points out that it is not required to provide exact 

redlines in order for the ideas expressed in comments to be considered. Nonetheless, 

NewSun proposes the following changes to OAR 860-089-0250(5) to reflect current and 

previous comments: 

(5) The Commission may approve the RFP with any conditions it deems 
necessary, upon making an explicit finding that the electric company has 
complied with the provisions of these rules and that the draft RFP provides 
for diverse ownership of resources and will result in a fair and competitive 
bidding process. 

Additionally, changes to the waiver process are necessary, considering that all 

electric companies in Oregon have a waiver pending before the commission, totaling four 

 

13  NewSun Energy LLC’s Initial Comments at 11-12 (Nov. 14, 2025); NewSun 
Energy LLC’s Final Comments at 16 (Dec. 4, 2025).   

14  NewSun Energy LLC’s Initial Comments at 12 (Nov. 14, 2025). 
15  AHD Report at 61-62 (Feb. 12, 2026). 
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active waivers for various parts of the competitive bidding rules.16 NewSun respects 

Staff’s position that the rules pertaining to waivers are outside the scope of this 

proceeding,17 and if the Commission agrees with this assessment, then NewSun requests 

that the Commission issue a revised notice of proposed rulemaking to expand the scope.  

The waiver process reflects a pattern of failures within the RFP process, which should be 

addressed, and separately NewSun looks forward to engaging in the individual waiver 

dockets. 

D. Consideration of Community Benefits Should Be Included in IRP/CEPs and 
RFPs.  

NewSun posits that community impacts and benefits should be considered in both 

planning and procurement proceedings. There should be a minimum standard established 

within the CEP and key quantifiable or measurable impacts and benefits incorporated into 

the RFP. NewSun’s suggested language in 860-090-0060(7)(g)(E) addresses the planning 

requirements18 and the proposed new section in 860-089-0400(2) adds the policy 

language to the RFP.19 The utility parties have previously advocated for the inclusion of 

these policy statements in the RFP,20 and the Court of Appeals has said that it would be 

reversible error for the Commission to decline to consider the policy statements in a 

CEP.21 Therefore, both of these changes should be adopted.  

 

16  See Docket Nos. UM 2408 (PacifiCorp), UM 2423 (PGE), UM 2431 (PGE), UM 
2434 (Idaho Power). 

17  AHD Report at 61 (Feb. 12, 2026). 
18  NewSun Final Comments at 14 (Dec. 4, 2025). 
19  NewSun Final Comments at 14-15 (Dec. 4, 2025). 
20  Joint Utilities’ Initial Comments at 30 (Nov. 14, 2025). 
21  NewSun Energy, LLC v. Public Utility Commission of Oregon, 346 Ore App 279 

(2025) (Non-precedential memorandum opinion). 
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E. The Commission Should Adopt Language to Allow Itself to Contract with An 
Independent Evaluator. 

NewSun reiterates its request for the following redline in 860-089-0200(1):  

Prior to issuing an RFP, unless the Commission elects to contract with an 
IE, an electric company must engage the services of an IE to oversee the 
competitive bidding process. The IE must be independent of the utility and 
bidders, and also be experienced and competent to perform all IE functions 
identified in these Division 089 rules.22  

This proposed addition just gives the Commission the option to engage an IE on its own, 

does not require the Commission to do so. NewSun urges the Commission to add this 

language to keep the options open.  

 It is much easier to change the rules to remedy past problems in a rulemaking 

docket such as this one, than try to change the rules when a shortcoming of an RFP 

proceeding is actively happening. For example, The IE is meant to be a check on issues 

that go to the fundamental fairness, competitiveness, and transparency of the bidding 

process. So, where past failures of the process have been identified,23 it is prudent to 

address those through changes to the rule going forward. Directly hiring the IE removes 

the economic conflict of interest the IE inherently has when it must be recommended by 

the electric utility for Commission approval and has a contract directly with the utility 

whose actions the IE must oversee. If the IE ever hopes to be hired by the utility in the 

future, then it has a strong incentive to not say anything too damaging against the utility. 

But the goal should be transparency and fairness, regardless of whether it would displease 

the utility and hinder future chances of employment. 

 

22  NewSun Energy’s Final Comments at 12 (Dec. 4, 2025). 
23  Id. at 11. 
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NewSun also continues to support its proposed redlines to (2): 

(2) When an electric company’s engagement of a specific IE has not been 
previously authorized under section (5) below, the electric company must 
notify all parties to the electric company’s most recent general rate case, 
RFP, and IRP dockets of its need for an IE, and solicit input from these 
parties and interested persons regarding potential IE candidates. The electric 
company must then file a request for Commission approval to engage an IE, 
along with the IE bids received, and a proposed scope of work. The 
Commission Staff will review the request and recommend an IE to the 
Commission based in part on the consideration of: (a) Input received from 
the electric company and from interested parties that are not potential 
bidders;…24 

All interested persons, potential bidders or not, should be able to provide input into the IE 

selection. Potential bidders likely have valuable information to share with the 

Commission about experience with certain IEs, either in Oregon or other states, that 

could inform the Commission’s decision about whether IE oversight would be sufficient. 

As such, NewSun recommends that at a minimum the Commission not foreclose, in rule, 

the possibility of directly hiring the IE and also providing for a process by which the IE 

need not be recommended by the electric company but rather the electric company should 

submit all IE bids to the Commission for the Commission to decide which is best and all 

stakeholders can provide input. The Commission also frequently allows for a waiver of 

the IE selection process highlighted in the rules.25 This minimizes engagement in an 

 

24  Id. at 12. 
25  In the Matter of PacifiCorp dba Pacific Power Expedited Application for Partial 

Waiver of OAR Chapter 860-089, Request to Engage Independent Evaluator, and 
Approval of 2025 Draft RFP, Docket No. UM 2383, PacifiCorp’s Initial 
Application at 2 (Apr. 16, 2025) (The IE was approved in Order 25-205, filed 
May 20, 2025 in the same docket); In the Matter of Portland General Electric 
Company, 2023 All-Source Request for Proposals, Docket No. UM 2274, 
Portland General Electric’s Initial Application at 2 (Jan. 31, 2023) (The IE was 
approved in Order 23-146, filed Apr. 18, 2023 in the same docket); In the Matter 
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already-restricted process. One reason for such waiver of the IE selection process is that 

the IE has worked with the utility client previously.26 This means that the initial selection 

of an IE is all the more important when to decide can set a precedent for perpetual 

representation.  

III. CONCLUSION 

In conjunction with the recommendations in its previous comments, NewSun 

recommends the above changes in this IRP RFP rulemaking.  

Dated this 26th day of February 2026. 

 

Respectfully submitted, 
 
NEWSUN ENERGY LLC  
 
 
 
____________________ 
Amy M. Webster 
In-House Counsel,  
Policy & Regulatory Affairs 
550 NW Franklin Ave., Ste. 408 
Bend, OR  97703 
Office: 503-420-7734 
Cell: 509-389-4847 
Email: awebster@newsunenergy.net 

 

 

of Portland General Electric Company, 2025 All-Source Request for Proposals, 
Docket No. UM 2357, Portland General Electric’s Initial Application at 1-2 (Nov. 
15, 2024) (Order 25-032 noted that PGE removed this request for a waiver and 
decided to go forward with the traditional IE selection process). 

26  Id. 


