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BEFORE THE PUBLIC UTILITY COMMISSION 
OF OREGON 

PCN 8 

In the Matter of  
 
PACIFICORP d/b/a PACIFIC POWER, 
 
Petition for Certificate of Public Convenience 
and Necessity. 

PACIFICORP’S REPLY TO STAFF’S 
RESPONSE TO PACIFICORP’S 
REQUEST FOR PARTIAL WAIVER 
AND CLARIFICATION OF SCOPE 

 
I. INTRODUCTION 1 

PacifiCorp d/b/a Pacific Power (PacifiCorp or the Company) provides its Reply to Staff of 2 

the Public Utility Commission of Oregon’s (Staff’s) Response to PacifiCorp’s Request for Partial 3 

Waiver and Clarification of Scope (Staff’s Response). 4 

II. REPLY 5 

A. The Commission Should Provide Guidance Regarding the Scope of the Proceeding 6 
at the Outset, Rather than After the Record Has Been Developed.    7 

First, Staff argues that it is not necessary to waive the information requirements in 8 

OAR 860-025-0030 because they were in effect at the time the Company’s Petition for Certificate 9 

of Public Convenience and Necessity (CPCN) was filed.1   10 

Staff’s argument supports the need for PacifiCorp’s waiver. PacifiCorp does not dispute 11 

that the rules were in effect at the time the Petition was filed and will remain in effect until the 12 

Commission promulgates new rules.  But the change in law resulting from House Bill (HB) 3681 13 

will apply at the time of the Commission’s decision in early 2026 and has fundamentally changed 14 

the scope of the Commission’s inquiry.  In turn, the change in law and narrowing of scope naturally 15 

extends to the information requirements in OAR 860-025-0030, the decision review criteria in 16 

 
1 Staff’s Response to PacifiCorp’s Motion at 2 (July 17, 2025) [hereinafter, “Staff’s Response”].  
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OAR 860-025-0035, and the land use related rules in OAR 860-025-0040.  That is precisely the 1 

point of the Company’s Request for Waiver. 2 

Second, Staff suggests the parties should provide testimony regarding the impact of the 3 

new law, and that the Commission should address the scope of the proceeding in its final order, 4 

after closing briefs have been filed.2 PacifiCorp respectfully disagrees with Staff’s 5 

recommendation. Putting aside the fact that non-attorney subject matter experts should not utilize 6 

pre-filed testimony to opine on questions of law, Staff’s approach is inefficient and will likely be 7 

confusing to parties—perhaps even more so recognizing that there may be pro se participants in 8 

this case. 9 

In prior CPCN proceedings, Staff and intervenors participated and contributed to 10 

development of the Commission’s record.  In particular, intervenors have provided voluminous 11 

testimony on topics such as aesthetic impacts and potential fire risks, among others.  If such topics 12 

are not ultimately relevant to the Commission’s inquiry under ORS 758.015(2) as narrowed by 13 

HB 3681, the Commission should clarify that now so that Staff, intervenors, and the Company do 14 

not spend time and resources addressing topics that are not ultimately relevant to the Commission’s 15 

inquiry of “whether the proposed transmission line meets a need for increased transmission 16 

capacity and reliability in the electric grid.”3  17 

The concern the Company raises regarding the potential inefficiency of Staff’s proposed 18 

approach will have real consequences for this proceeding—as the scope of the Commission’s 19 

review will inform the scope of discovery, remaining four rounds of testimony, cross-examination 20 

hearing, briefing and oral argument.  Failure to provide clarity now may mean that the Company, 21 

 
2 Staff’s Response at 2.  
3 ORS 758.015(2) (as amended by HB 3681).  
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Staff, intervenors, and the Commission spend significant time and resources addressing issues of 1 

limited or no relevance to the Commission’s ultimate inquiry regarding the need for the line. 2 

Finally, it bears noting that the inefficiencies of Staff’s proposed approach will be 3 

compounded across multiple proceedings until the Commission determines how it plans to apply 4 

the new law.  On Friday, July 18, 2025, PacifiCorp filed another Petition for CPCN in docket 5 

PCN 7 and presented the same questions to the Commission regarding the application of its rules 6 

in light of the changes in the Commission’s scope of review resulting from HB 3681.  Additionally, 7 

PacifiCorp is in the early stages of preparing a third Petition for CPCN for another transmission 8 

line, and hopes to avoid spending substantial time and resources in developing a petition and 9 

supporting materials that address rules that arguably may no longer apply.  Although it may not be 10 

Staff’s preference, the Company respectfully maintains that the Commission’s guidance on the 11 

matter is needed now.   12 

B. Staff’s Example of its Current Work Highlights the Importance of Providing 13 
Clarity to Parties Now.  14 

In their Response, Staff previews that they are currently investigating the Company’s 15 

routing decisions for the transmission line and are exploring a legal theory that the new standard—16 

whether the line “meets a need for increased transmission capacity and reliability”—could be read 17 

to allow the Commission undertake a granular review of the type and placement of proposed 18 

transmission structures to determine if the route “meets a need.”4  Staff also appears to indicate 19 

that it may seek to negotiate with PacifiCorp regarding the location of the route, and that this would 20 

somehow obviate the need to interpret HB 3681.5   21 

 
4 Staff’s Response at 3. 
5 Id. 
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But the Commission is not a siting agency or land use decision-maker, and should not seek 1 

to expand its scope of review where the Legislature only recently made an explicit policy choice 2 

to narrow the Commission’s scope of review, and to focus the Commission’s role to an area within 3 

its expertise—which is not land use or siting, but instead is evaluating whether there is a reliability 4 

and capacity need for the line.  While Staff questions whether HB 3681 has indeed narrowed the 5 

Commission’s inquiry,6 the Company maintains that this is the only possible interpretation of the 6 

text of Section 4 of HB 3681, which is further supported by the description of the proposed changes 7 

in the Staff Measure Summaries prepared by the House and Senate committees that considered 8 

and ultimately recommended passage of the bill.7   9 

Staff’s response suggests that it questions whether HB 3681 results in any change in the 10 

Commission’s scope of review at all—or whether Staff will somehow seek to import review 11 

criteria that were expressly written out of the statute. Staff’s response on these points is further 12 

indication that guidance regarding the application of the new law is urgently needed.  13 

C. Clarification Regarding the Use of the Land Use Compatibility Statement is 14 
Appropriate.  15 

Staff opposes the Company’s request for clarification regarding the land use compatibility 16 

statement (LUCS), but appears to misunderstand the Company’s request in two respects.   17 

First, PacifiCorp is not asking that the Commission predetermine how it will fulfill its state 18 

agency coordination obligations under ORS 197.180.  As the Company acknowledged in its 19 

 
6 Id. at 6. 
7 House Committee on Climate, Energy, and Environment, HB 3681 A STAFF MEASURE SUMMARY at 2 (Apr. 8, 
2025), https://olis.oregonlegislature.gov/liz/2025R1/Downloads/MeasureAnalysisDocument/90900 (“Narrows the 
criteria by which the Oregon Public Utility Commission (PUC) reviews a petition for a certificate of public 
convenience and necessity for overhead transmission lines.”); Senate Committee on Energy and Environment, 
HB 3681 A STAFF MEASURE SUMMARY at 1 (May 12, 2025),   
https://olis.oregonlegislature.gov/liz/2025R1/Downloads/MeasureAnalysisDocument/91884 (“Narrows the criteria 
by which the Oregon Public Utility Commission (PUC) reviews a petition for a certificate of public convenience and 
necessity for overhead transmission lines.”).   

https://olis.oregonlegislature.gov/liz/2025R1/Downloads/MeasureAnalysisDocument/90900
https://olis.oregonlegislature.gov/liz/2025R1/Downloads/MeasureAnalysisDocument/91884
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Request for Waiver, rulemaking is likely required for the Commission to analyze how it will fulfill 1 

its state agency coordination obligations while giving effect to the new statutory language, which 2 

provides that: 3 

The commission shall consider a petition for a certificate of public convenience 4 
and necessity and enter an order without requiring a petitioner to first obtain any 5 
required state or local land use approvals.8 6 

Instead, the Company is simply asking that the Commission confirm that it will apply the new 7 

statutory language and that the LUCS pathway that is already codified in the Commission’s rules 8 

(and recently applied in the PCN 6 proceeding) would remain available notwithstanding the change 9 

in law. While clarification on this point may arguably not be needed, the use of a LUCS was subject 10 

to much dispute in the PCN 6 proceeding, and in light of potential confusion resulting from the 11 

change in law, the Company maintains that clarification that the LUCS pathway remains available 12 

will likely be helpful to parties in this proceeding.   13 

Second, Staff misunderstands the Company to be requesting that the Commission make a 14 

substantive finding as to whether the LUCS that PacifiCorp filed with its Petition is adequate.   15 

That was not the aim of the Company’s request.  Instead, as detailed above, the Company is simply 16 

requesting clarification that the LUCS pathway remains available notwithstanding the change in 17 

law.  18 

  

 
8 ORS 758.015(2) (as amended by HB 3681). 
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III. CONCLUSION 1 

PacifiCorp respectfully requests that the Commission grant PacifiCorp’s Request for 2 

Partial Waiver and Clarification of Scope. 3 

Respectfully submitted this 24th day of July 2025. 

MCDOWELL RACKNER GIBSON PC 
 
 

   
Jocelyn C. Pease 
Lynne Dzubow 
McDowell Rackner Gibson PC 
419 SW 11th Avenue, Suite 400 
Portland, OR 97205 
Telephone: (503) 595-3922 
Email: jocelyn@mrg-law.com 
 lynne@mrg-law.com  
 dockets@mrg-law.com 
 
Zachary Rogala  
PacifiCorp  
825 NE Multnomah St., Suite 2000  
Portland, Oregon 97232  
Email: zachary.rogala@pacificorp.com 

 
Attorney for PacifiCorp d/b/a Pacific Power 
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