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NW NATURAL’S  MOTION TO 
STRIKE 

 

 

  Pursuant to OAR 860-001-0420(5) and Administrative Law Judge (ALJ) Spruce’s 

August 4, 2025 Ruling, the Oregon Citizens’ Utility Board (CUB) respectfully files this Response 

to NW Natural’s (NWN) motion to strike CUB Exhibits 301-308, 322-326, and 211-221. NWN 

raises unavailing procedural and substantive objections to CUB’s  Motion to Admit filed on July 

31, 2025. The ALJ should deny NWN’s motion as the challenged exhibits provide evidence with 

significant probative value to CUB’s remaining issue in this proceeding and/or discredit parties’ 

opposition. Further, the ALJ should ignore the Company’s attempts to strike CUB’s exhibits on 

procedural or prejudicial grounds because NWN should be familiar with these exhibits and CUB 

acted in accordance with the direction and deadlines given with ALJ Spruce’s memoranda, 

conversations with NWN’s counsel, agreements with other parties to include cross-examination 

exhibits in lieu of a hearing, and ALJ’s Spruce’s ruling in on NWN’s motion to strike CUB’s 

exhibits last year in UG 490.1 Finally, it’s worth noting that NWN still possesses two rounds of 

briefing and an oral argument to respond to these exhibits. The work product doctrine is supposed 

to protect CUB’s litigation strategy. CUB should not be forces to reveal details of how it intends 

to use each exhibit in order to defeat a motion to strike and get its exhibits into the record.   

 
1 In the Matters of NORTHWEST NATURAL GAS COMP ANY, dba NW Natural, Request for a General Rate Revision, 

Docket No. UG 490, ruling granting motion to strike (Aug. 6, 2024).  
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Statement of Law 

In contested cases at the Commission, the decision must be based on sworn testimony and 

evidence subject to cross-examination.2 In cross-examination, a witness’s statement need not be 

shown nor its contents disclosed to the witness at that time, but on request the same shall be shown 

or disclosed to opposing counsel.3 Every party shall have the right of cross-examination of 

witnesses who testify.4  

The Oregon Evidence Code is not strictly applicable to contested case administrative 

proceedings in Oregon.5 Evidence is admissible in a contested case at an administrative agency if 

it is "of a type commonly relied upon by reasonably prudent persons in conduct of their serious 

affairs."6 Further, 

[i]rrelevant, immaterial or unduly repetitious evidence shall be excluded but erroneous 

rulings on evidence shall not preclude agency action on the record unless shown to have 

substantially prejudiced the rights of a party. All other evidence of a type commonly relied 

upon by reasonably prudent persons in conduct of their serious affairs shall be admissible. 

Agencies and hearing officers shall give effect to the rules of privilege recognized by law. 

Objections to evidentiary offers may be made and shall be noted in the record. Any part of 

the evidence may be received in written form.7 

 

Under OAR 860-001-0450(1), relevant evidence is evidence tending to make the existence of any 

fact at issue in the proceedings more or less probable than it would be without the evidence and is 

admissible if it is of a type commonly relied upon by reasonably prudent persons in the conduct of 

their serious affairs. OAR 860-001-0450(1)(c), provides that relevant evidence may be excluded 

if the probative value is substantially outweighed by the danger of unfair prejudice, confusion of 

 
2 See In the Matter of the Public Utility Commission of Oregon, Amending Internal Operating Guidelines, Appx. A, 

30 (Oct. 27, 2020).   
3 ORS 40.380(1). 
4 ORS 183.450(3). 
5 See Osuna-Bonilla v. Teacher Stds. & Practices Comm 'n, 282 Or App 260, 269, 386 P3d 229 (2016)). 
6 See ORS 183.450(1). 
7 ORS 183.405(1).  
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the issues, or undue delay.  Evidence may be excluded on relevancy grounds if it does not relate 

to a “fact at issue” in the case.”8 Here the exhibits relate to CUB’s single remaining issue, whether 

the Commission should find that retirement due to electrification is in the public interest pursuant 

to ORS 757.140(2) and direct NWN to remove the undepreciated asset from its current group 

depreciation account consistent with ORS 757.355 and place that balance into a regulatory account 

at the time value of money.  

NWN also confuses the rules with the admissibility of a prior inconsistent statement used 

for impeachment with the rules for hearsay.9 Prior inconsistent statements by a party opponent are 

not hearsay.10 When evidence presented is prior testimony given under oath and subject to cross-

examination in a contested case, that testimony satisfies the standard of reliability for evidence in 

an administrative proceeding.11 Even if evidence is hearsay, that does not impact its admissibility, 

but rather the weight afforded the evidence.12 

Argument 

 

CUB is recommending that the Commission find retirement due to electrification the is in 

the public interest and direct NW Natural to remove plant that is retired due to electrification from 

its current depreciation account and place it in a regulatory asset where it will earn interest at the 

rate representing the time value of money. This is a live issue in this proceeding. The Company, 

Staff, and AWEC all argue against CUB’s recommendations, and the Coalition does not take a 

 
8 See In re Madras PV1, LLC v. Portland General Electric Company, Docket No. UM 2009, Ruling Denying Motion 

to Strike at 3 (Dec. 9, 2019) 
9 Id. at 9.  
10 ORS 40.450(4)(a)(A). Compare this to ORS 40.450(3) (Hearsay “is a statement, other than one made by the 

declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”) 
11 See Osuna-Bonilla v. Teacher Standards and Practices Comm'n, 386 P.3d 229, 230 (Or. App. 2016) 
12 See UM 1908 – In the Matter of LUMEN TECHNOLOGIES, Proposed Commission Action Pursuant to ORS 756.515 

to Suspend and Investigate Price Plan (UM 1908), and QWEST CORPORATION, Investigation Regarding the 

Provision of Service in Jacksonville, Oregon and Surrounding Areas (UM 2206) Hearing on Orders No. 22-340 and 

22-422, ALJ Ruling, 2 (Jan. 4, 2023) 
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position. As discussed in more detail below, the exhibits in question are relevant as they relate to 

this live issue.  

 Moreover, the inclusion of the exhibits is not substantially outweighed by the danger of 

unfair prejudice, confusion of the issues, or undue delay. In UG 490, the ALJ distinguished 

between late-filed prejudicial exhibits and those that dealt with materials already familiar to the 

parties and that were submitted as part of a motion to admit that explained what the exhibits were 

and why they should be admitted into the record.13  

 

A. CUB Exhibits 301-307 are cross-examination exhibits admissible as evidence of  prior 

inconsistent statements by a party opponent offered for the purpose of impeachment. 

 

Cross-examination is generally limited to questioning matters that were raised in testimony to 

impeach the witness or the evidence. Opposing counsel for the party may object to certain 

questions asked on cross-examination if the questions violate the state's laws on evidence or if they 

relate to matters not discussed in testimony 

On July 16, 2025, CUB moved to admit CUB 301-308, into the record as cross-examination 

exhibits in the above-captioned proceeding. These exhibits include evidence of prior inconsistent 

statements of Staff and the Coalition.14 This Motion was consistent with ALJ Spruce’s February 

14 Memorandum establishing the procedural schedule for the submission of cross-examination 

exhibits. CUB conferred with both Staff and the Coalition who stipulated to the admission of these 

exhibits, and accordingly CUB agreed to waive cross-examination.15 Staff’s and Coalition’s 

 
13 UG 490, NWN Requestion for a general rate revision, August 6 ruling granting motion to strike (citing In the Matter 

of Lumen Technologies, Proposed Commission Action Pursuant to 

ORS 756.515 to Suspend and Investigate Price Plan, Docket No. UM 1908/In the Matter of Qwest 

Corporation, Investigation Regarding the Provision of Service in Jacksonville, Oregon and Surrounding 

Areas, Docket No. UM 2206, Ruling on Motions to Admit at 2 (Dec. 1, 2023); In the Matter of PacifiCorp, 

Request for a General Rate Revision, Docket No. UE 374, Ruling on Motions to Admit at 1 (Dec. 16, 

2020)).  
14 Cite to explanation in motion 
15 Cite to emails 
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positions in this matter and are based upon sworn testimony in the record. The exhibits Staff and 

the Coalition stipulated to were able to be reviewed and objected to by those parties, and they had 

the opportunity to request those exhibits only be entered under cross-examination with foundation 

laid or to limit the exhibits to certain materials. By stipulating to these exhibits, Staff and the 

Coalition have clearly stipulated to the foundation for admission these impeachment cross-

examination exhibits.16 

Moreover, CUB has made clear that Exhibits 301 to 308 are not related to NWN but to the 

cross-examination and testimony of the other parties in this proceeding. As CUB stated in our 

August 16 Filing, then again on multiple calls and emails with NWN’s counsel, and then again in 

our August 31  Motion, these exhibits were negotiated between the parties and CUB for their 

inclusion as cross -examination exhibits presented in our July 16 filing. Specifically, in 

conversations taking place in mid-July onwards, CUB informed NWN that CUB had negotiated 

with Staff to include Staff Testimony and Exhibits from UG 490 and LC 79 and that CUB had 

negotiated with the Coalition to include LC 79 comments and the copy of the Synapse report (CUB 

exhibit 308) which was referenced in the LC 79 comments and included as a citation rather than 

an exhibit in the Coalition’s UG 520 Testimony.17 CUB repeatedly affirmed our cross exhibits 

were for impeachment. CUB repeatedly stated that it was appropriate to include these cross-

exhibits as they relate to parties' opposition to CUB's single remaining recommendation as noticed 

in the parties’ final position statements filed July 11, 2025. Nevertheless, NWN still questions the 

veracity of CUB’s use of these exhibits based on nothing more than the length of the exhibits, 

 
16 See ORS 45.610; State v. Dowell, 1976, 274 Or. 547, 547 P.2d 619 (proper foundation is required for cross). 
17 CUB/308 supports CUB’s arguments that the economics of electrification and GHG emissions reductions of EO-

20-04 support CUB’s public interest finding.  
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NWN’s speculations of CUB’s litigation strategy, and the fact that we have refused to divulge CUB 

counsel’s mental impressions on the evidence and arguments prior to filing our opening brief.18   

NWN also questions their relevancy. These exhibits are relevant under OAR 860-001-

0450(1) and admissible cross-examination exhibits as inconsistent prior statements. For example, 

although Staff does not support CUB’s position as it does not believe electrification is happening 

at a pace worth addressing, last year Staff acknowledged that NWN is not actually keeping records 

of electrification that would allow Staff to judge the pace of electrification.19 Additionally, 

although Staff does not recommend the Commission take action and instead monitor electrification 

trends, Staff’s prior statements indicate electrification is happening20 and that urgent action is 

needed to address stranded assets due to electrification. 21 Although Staff opposes CUB’s proposal, 

it previously found that electrification is a decarbonization resource that should be explored as an 

alternative to energy efficiency and RNG.22  

Likewise, CUB argues retirement due to electrification is in the public interest. In its final 

position statement, the Coalition takes no position on CUB’s proposal, but in its prior comments 

the Coalition has found electrification to be a resource option to reduce emissions,23 which 

supports CUB’s proposal that retirement due to electrification is in the public interest because 

electrification is a resource option to reduce CPP compliance costs for NWN’s customers.  To be 

clear, this is only a sampling of CUB’s arguments we intend to make in briefing.  

 

 
18 See Motion to Strike at 15.  
19 See UG520/CUB/303/30;  UG520/CUB/304/1. 
20 see UG520/CUB/301/2-7; UG520/CUB/302/2-6. 
21 See UG520/CUB/303/31 
22 UG520/CUB/303/10; UG520/CUB/305/12; UG520/CUB/306/15, 39 
23 See e.g., UG520/CUB/307/4 (stating building electrification is a “building electrification—a decarbonization 

solution that relies on decades-old, proven technologies resulting in actual, verifiable emissions reductions and public 

health benefits”). 
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What’s more, ORS 40.380 provides that  

Extrinsic evidence of a prior inconsistent statement by a witness is not admissible 

unless the witness is afforded an opportunity to explain or deny the same and the 

opposite party is afforded an opportunity to interrogate the witness thereon, or the 

interests of justice otherwise require. 

 

Given that we did not have a hearing, it’s impossible to know which specific sections would 

have come up during cross-examination and redirect of Staff and Coalition’s witnesses. While we 

worked to limit the size of the exhibits, we had to balance the length with the need to establish a 

proper foundation for the exhibits to be used as a cross-examination exhibit.24  

Moreover, these negotiations with Staff and Coalition to agree to include these exhibits to 

waive the hearing were to include this prior testimony, exhibits, and comments as presented in our 

cross-examination statement, not for piecemeal sections. Amending or striking CUB’s exhibits 

after these agreements were put in place and after the opportunity for cross-examination has passed 

would be inappropriate and inconsistent with ORS 40.380. 

To be sure, our briefing will not cite to every single page in these cross-examination 

exhibits, but requiring CUB to excerpt only what we forecast we will use by the cross-exam date 

is unreasonable and inconsistent with past practice. It would also be premature and counter to ORS 

40.380 to limit the exhibits to only what is used in CUB’s opening brief as it would limit opposing 

parties’ opportunity to explain or deny the inconsistent statement by reference to other parts of that 

document and likewise our ability to reference additional pages of the document in our reply brief 

or oral argument depending on the opposing party’s explanation or denial of the inconsistency. If 

 
24 See State v. Miller, 628 P.2d 444, 447 (Or. App. 1981)  (stating the purpose of establishing a foundation is, in part, 

to give the witness a chance to explain the discrepancy). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981122312&pubNum=0000661&originatingDoc=N124743C0B23611DB8E46AD894CF6FAAB&refType=RP&originationContext=notesOfDecisions&contextData=(sc.UserEnteredCitation)&transitionType=NotesOfDecisionItem&ppcid=f15c028b726f414987ae2bf8d4ddaca5&firstPage=true&documentSection=co_pp_sp_642_338%E2%80%9339%2Cco_pp_sp_661_447
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the ALJ determines the entirety of the exhibit is not necessary for the foundation,25 then the ALJ 

should direct amendments to the exhibit following oral argument.  

What’s more, the level of information provided in CUB’s cross-exam statement is no 

different from what NWN provided in its own cross-examination statement. There NWN included 

the entirety of Staff Responses to Coalition Data Request Nos. 1-4 and the entirety of CUB’s 

comments in UM 2362, which included CUB comments, PGE responses to CUB DR, and a report.  

NWN did not specify only those specific sections or pages it intends to use.26 NWN’s cross-

examination statement does not include a detailed explanation of how NWN intends to use these 

exhibits that the Company demands from CUB. We are sympathetic that preparation of litigation 

materials is time-consuming, but the ALJ should hold the parties to the same standards and deny 

NWN’s motion to strike.  

CUB exhibits 322-326 are not prejudicial  

On July 31, CUB moved to admit CUB 322 – 326 into the record in the above-captioned 

proceeding. While CUB's motion was procedurally unusual, the proposed exhibits contain 

information relevant to issues raised in testimony and are admissible as relevant evidence on our 

single remaining issue. The Commission has previously found that in rare instances and for good 

cause shown, fact-specific circumstances might justify admitting additional exhibits outside of 

the established procedural schedule.27  As detailed below these exhibits are not prejudicial as 

they include materials NWN is intimately familiar with, such as its own sworn testimony. There 

is good cause to admit as these exhibits are not prejudicial and materials directly responsive to 

 
25 See id. (stating “although strict compliance with the foundational requirements is a desirable practice, failure to so 

comply does not constitute error requiring reversal, and the sufficiency of the foundation is a matter for the sound 

discretion of the trial judge” Internal citations omitted).  
26 See NW Natural's Cross-Examination Statement and Cross-Examination Exhibits (NW Natural/3800-3801) (July 

16 2025).  
27 In the Matter of Northwest Natural Gas Co., dba NW Natural, Request for General Rate Revision, Docket No. UG 

490, ALJ Ruling, 4 (Aug. 6, 2024). 
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NWN’s surrebuttal and/or delayed discovery responses, which CUB received following the 

cross-examination statement deadline.   

• CUB/322 is exhibit is a single page from NWN’s testimony in UG 490, last years’ 

rate case. As explained in our July 31 motion, CUB/322 is referenced in 

CUB/303, which NWN previously agreed to include in the record. Therefore, this 

exhibit is not prejudicial. This exhibit is also relevant as it corresponds to the 

statements made in NWN DR 46 (CUB exhibits 321) which CUB received after 

the cross-statement deadline. Additionally this exhibit illustrates the risk of 

compounding retirements of meters, service lines, and mains left in rate base as 

customers increasingly chose to electrify.   This exhibit also serves to impeach 

prior statements of NWN and Staff. Despite NWN’s claims in its surrebuttal 

testimony that it cannot account for individual asset depreciation, that it does not 

keep records of the vintage years of individual assets including meters, and that it 

does not have the workforce to produce this information, exhibit 322 shows NWN 

does in fact keep such records and can account for the depreciation.  

  

• CUB/324 is an exhibit of NWN’s testimony in UM 1565. This exhibit is not 

prejudicial because NWN should be familiar with its own testimony. Additionally, 

this exhibit is relevant. In UG 520 NWN claims that it is not aware of any 

electrification or fuel switching occurring on its system and dismisses incentives 

for electric appliances such as heat pumps. Staff makes similar claims in its 

rebuttal testimony opposing CUB’s recommendations. Yet these claims are 

inconsistent with UM 1565 where NWN testifies that electrification is happening 

and at a faster pace than Staff or NWN account for. What’s more, NWN’s 

testimony in UM 1565 provides clarity to the the raw data NWN provided in 

response to CUB DR 39 (CUB exhibit 317 received after the cross-statement 

deadline) Finally NWN further explains in UM 1565 the process and data it 

collected to make these statements, which contradicts its statements here in UG 

520 about the additional resources needed to be able to collect this data. 

 

• CUB/323 is self-authenticating under ORS 40.510 (d) and/or (e). This is a Survey 

Report on Factors Underlying Customer Decisions to Install a Heat Pump 

conducted by the Energy Trust of Oregon and included in UM 1565. This exhibit 

is not prejudicial because OPUC oversees ETO and, as noted above, NWN was a 

party to this docket and collaborated with ETO on this survey.  While the exhibit 

is 50 pages, many of these pages include a graph or chart which take up most of 

the page. Additionally, this exhibit is relevant. The survey shows electrification is 

happening, additional supporting demographic facts about electrification, and 

provides clarity and support for the statements about electrification in NWN’s 

testimony in UM 1565 (CUB exhibit 324) which CUB found to be inconsistent 

with the statements NWN made in UG 520.  

 

• CUB/325 is self-authenticating under ORS 40.510(d) as it is a copy of an official 

record of DEQ’s 2020-2023 Greenhouse Gas Emissions Reported by Natural 
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Gas System Operators. DEQ compiles this information pursuant to its duties 

under the CPP. This exhibit is relevant and not prejudicial because it includes the 

emissions data NWN reported to DEQ. This is also relevant as CUB argues the 

Commission can find retirement due to electrification is in the public interest 

because such retirement reduces GHG emissions on NWN’s system saving 

customers CPP compliance costs. The DEQ emissions report in CUB 325 shows 

NWN’s emissions are increasing despite NWN’s claims in surrebuttal that it can 

use decarbonized fuels and energy efficiency instead of retirement due to 

electrification to meet CPP emissions compliance requirements. Additionally, 

despite the doubt raised in Staff’s rebuttal testimony, increasing emissions on 

NWN’s system underlie the urgency of CUB’s proposal. Finally, NWN and 

AWEC are quick to point to emissions on the electric side, but ignore NWN’s 

emissions data. AWEC makes this statement in its rebuttal testimony to oppose 

CUB’s proposal. 

 

• CUB/326 is a copy of PGE’s Load Forecast in section 4.1 of its 2019 IRP in LC 

73. While NWN may not be familiar with this PGE IRP, CUB took care to limit 

this exhibit to section 4.1 of the IRP, which is only 5 pages long. This exhibit is 

not prejudicial as NWN opened the door to this exhibit in its challenges to 

CUB’s arguments in surrebuttal and again referenced PGE’s growth rate in DR 

response 39 (CUB exhibit 316). In its surrebuttal NWN cites to the PUC 

statistics on PGE’s customer count in 2019 through 2023 to argue PGE is not 

growing at the same speed as NWN and therefore electrification is not 

occurring.28 Likewise, NWN misstates a CUB blog post confusing the 

percentage of PGE’s residential demand with customer count and load growth.29 

Finally, NWN raises issues of PGE’s rates and resource adequacy in its 

opposition to CUB’s proposal.30 Exhibit 326 counters these claims NWN made 

in its surrebuttal testimony and explains that PGE has successfully used energy 

efficiency and distributed photovoltaics to reduce customer demand on its system 

rather than decreased demand simply from population decline as NWN asserts.  

 

CUB exhibits 211-221 are included for access to materials in the record 

As laid out in the Commission’s internal operating guidelines, “The evidentiary record 

consists of testimony received into evidence, a transcript of the hearing, evidence officially 

noticed, and offers of proof.”31 As explained in CUB’s July 31 Motion, after consultation with 

 
28 NW Natural/3400 Rush-Kravitz/Page 61 
29 Id. at 62 
30 See id. at 59-60. 
31 In the Matter of PUBLIC UTILITY COMMISSION OF OREGON, Amending internal operating guidelines, Docket 

No. 2055, Order No. 20-386 at APPENDIX A Page 15 (Oct. 27, 2020).  
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parties in this proceeding, including NWN, and consistent with ORS 756.558 and the PUC’s 

internal operating guidelines, CUB moved to include PDF copies of the supporting materials 

made in CUB’s testimony as CUB exhibits 211-221 in our July 31 filing.  These exhibits are not 

new material. Rather, they are found, as detailed in our July 31 filing, as part of pre-filed 

testimony which was offered into the record. In fact, CUB provided a chart detailing the 

testimony and page number where each citation corresponding to the exhibit could be found. All 

NWN had to do was cross-reference the chart to know the exact pages of the exhibit cited in the 

testimony.  

As CUB explained in our July 31 Motion and also on a phone call with NWN on August 

1, we included these exhibits not to add new material into the record but to ensure a complete 

and accessible record of the information cited in our testimony. This should not have come as a 

surprise given that CUB had previously discussed with NWN about including PDF copies of 

exhibits compared to testimony citations in the record. Also, NWN’s testimony responded to the 

arguments that these exhibits support, meaning NWN was aware of and had access to this 

material ahead of the July 31 filing, albeit as a testimony citation to the OPUC docket filing or a 

URL rather than as a PDF.  

Additionally, CUB is not the only party to use the practice of including testimony 

citations rather than PDF exhibit copies of record materials. Staff,32 the Coalition,33 AWEC,34 

and even NWN35 (including extensively citing to the UG 490 record) use the practice of 

including testimony citations into the record rather than exclusively including the materials into 

 
32 See e.g., Staff/200 Chipanera-Stevens-Mondragon/22 footnote 26; Staff/500 Muldoon/19 footnote 33. 
33 See e.g., Coalition Intervenors/100 Apter-Prihoda/Page 28. 
34 See e.g., AWEC/100 Mullins/54. 
35 See e.g., NW Natural/1700 Rush-Kravitz/Page 19 footnotes 28-30; NW Natural/1700 Rush-Kravitz/Page 25 

footnote  NW Natural/3400 Rush-Kravitz/Page 61-62 footnotes 175-179.  
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the record as PDF exhibits.  CUB is trying to ensure a robust record by including the materials 

which were already part of the record as provided in pre-filed testimony, as exhibits. If their 

contents are not admissible as evidence, then all citations in testimony and briefs not submitted 

as exhibits should be stricken. Alternatively, the ALJ could admit the exhibits and determine 

whether or not they are relevant to be considered in her decision. 

Conclusion 

As clearly laid out above, these exhibits are not prejudicial as NWN should be familiar 

with them either as its own testimony, from its own rate case or IAP, or because it has had the 

material for over 20 days or otherwise opened the door to the issue in its testimony. Additionally, 

CUB filed the exhibits according to the direction and deadline of the ALJ’s memoranda. CUB 

also worked to address the length of the exhibits while recognizing the need, in some instances, 

to include the entire filing as the exhibit either because that was part of the agreement with Staff 

and/or the Coalition as explained above and in accordance with ORS 40.380 and OAR 860-001-

0450(1)(c),, or because it was necessary to lay the proper foundation. 

It’s also surprising that NWN is now claiming that these exhibits are prejudicial or 

submitted too close to the briefing deadline. CUB filed these cross-exhibits 22 days ago with our 

July 16 cross-examination statement. Between then and NWN’s motion to strike filed August 4, 

NWN did not file to object to the inclusion of these exhibits instead waiting until just days before 

the opening testimony deadline.  Additionally, given that CUB extended the deadline for NWN to 

provide responses to our discovery requests despite impending motion deadlines and 

accommodated NWN’s questions in calls and emails about our exhibits.  

NWN’s motion to strike points to a larger issue here. CUB should not be obligated to 

reveal our litigation strategy and arguments ahead of briefing to get our exhibits admitted. The 
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work product doctrine shields CUB’s litigation strategy and its counsels’ mental impressions 

about the materials in the exhibits. While CUB accommodated NWN’s questions, CUB also 

informed NWN that certain detailed information it was seeking about how CUB intended to use 

the exhibits was protected by this doctrine.  Mental impressions, including assessment of the 

materials in the exhibits and how they will support CUB’s arguments or discredit other party’s 

arguments are products that reflect CUB’s lawyers’ own thinking and are given almost total 

protection under the doctrine. NWN has not made the requisite extremely compelling showing of 

need to reveal these mental impressions and litigation strategy ahead of briefing, and yet we are 

forced to reveal them in part here to respond to this motion to strike. While this is a larger issue 

that CUB is not inviting the ALJ to resolve here, its worth consideration in determining whether 

to grant NWN’s motion to strike.  

 

In sum, CUB respectfully request that NWN’s Motion to Strike be denied.  

Submitted August 7th 2025. 

/s/ Claire Valentine-Fossum 

 

Claire Valentine-Fossum, OSB # 252894 

Oregon Citizens’ Utility Board 

610 SW Broadway, Ste. 400 

Portland, OR 97205 

T: 503.227.1984 

E: claire@oregoncub.org 
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