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BEFORE THE PUBLIC UTILITY COMMISSION OF OREG NE

UM 1431 JUN 24 2008
Public Utility Commissicn of Oregon

In the Matter of ; Administrative Hearing Divislon
VERIZON COMMUNICATIONS INC., } FRONTIER AND VERIZON’S
and FRONTIER COMMUNICATIONS } ANSWER TO IBEW’S PETITION TO
CORPORATION )} INTERVENE
Joint Application for an Order Declining to )
Assert Jurisdiction, or, in the alternative, to )
Approve the Indirect Transfer of Control of )
VERIZON NORTHWEST, INC. g

)

)

Pursuant to OAR 860-013-0050, Frontier Communications Corporation and Verizon
Communications Inc. (collectively, “Applicants™) respectfully oppose the Petition to Intervene
filed by the International Brotherhood of Electrical Workers, Local 89 (“IBEW™)} on June 15,
2009. IBEW’s intervention petition {“Petition™) should be denied under OAR 860-012-0001
because the IBEW’s participation would impermissibly and unreasonably broaden the issues in

the proceeding.

IBEW represents its member employees on labor and employment matters. Those
matters, however, are outside the scope of this docket. The Commission describes its “role” in
transaction reviews as one limited “to protect[ing] customers from unjust exactions resulting
from the market control that utilities could exercise without state regulation.” Commission
Order No. 01-778 (September 4, 2001), 2001 Ore PUC LEXIS 432 at 27-28. Indeed, the
Commission’s sole inquiry in the telecommunications context is whether a proposed transaction

would cause “harm’” to customers. That limited standard contrasts with the one that the
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Commission applies to proposed transactions of utilities that provide heat, light or power. For
those other utilities, the Commission analyzed different statutory wording to conclude that it
must inquire into whether such transactions will “impose a detriment on Oregon citizens as a
whole.”* Id. Without that additional standard applicable to other types of utilities, the

Commission’s view on the limited scope of its purview is clear:

The form of business enterprise should be of no consequence to the Commission,
as long as the utility obeys regulatory mandates and procedures, does not present
conflicts with the interests of Oregon customers, does not expose customers {o
greater risks of higher costs of lower service quality, and is capable of
economically and reliably providing the services offered to customers now and in
the future.

Id. Thus, with regard to telecommunications transactions, the Commission’s inquiry is limited to

the effect of a proposed transaction on customers.

That inquiry does not extend to the effect of a proposed telecommunications transaction
on employee and labor matters. IBEW’s primary stated interest in the case, that “{t]he interests
of Verizon’s employees will or may be adversely affected by the case” (Petition at 2), is thus
outside the scope of this docket. Perhaps realizing the insufficiency of that interest, IBEW also
offers that its member employees are customers of Verizon and that it has questions about the

financial, technical and managerial fitness and capabilities of Frontier. Petition at 2.

IBEW made similar claims at the outset of the Washington Utilities and Transportation
Commission (“Washington Commission™) docket considering the recent CenturyTel/Embarg
transaction. Specifically, the Washington Commission granted IBEW’s petition to intervene

over CenturyTel/Embarg’s objection based on IBEW’s representations and assurances that it

! The Commission applies this additional standard to transactions of utilities providing heat, light or power under
ORS 757.511. That statute does not apply to telecommunications transactions, and the wording used therein is not
included in ORS 759.375 or ORS 759.380, the statutes under which the Commission reviewed the recent
CenturyTel/Embarq transaction in Docket UM 1416. See Order No. 09-169 (May 11, 2009) at 5-6.
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would “focus on issues such as financial and managerial fitness, and the potential impact on
competition of the proposed merger.” Order 01, Docket UT-082119 (January 6, 2009) (“Order
017 at 2 (attached as Exhibit 1). However, notwithstanding those assurances, the Washington
Commission found later that the IBEW ultimately used its participation in the ufility commission
docket to improperly “extract labor concessions from the Applicants™ in the form of a *side-
agreement” that prompted IBEW to request withdrawal from the case. Order 05, Docket UT-
082119 (May 28, 2009) (“Order 05™) (attached as Exhibit 2). The Washington Commission

excoriated the IBEW for improperly broadening the scope of the utility commission docket:

Despite IBEW’s representations at prehearing that it would keep labor relations
out of this case, and its unreasoned argument later that it did so, the language of
the side-agreement and IBEW’s own arguments show beyond peradventure that
the union used its status as a party in the proceeding principally, if not
exclusively, to extract labor concessions from the Applicants. While union-
management negotiations are important, and we would not want to interfere with
them in any way, their insertion in the regulatory process can undermine the
integrity of our processes. The Commission is charged in a proceeding such as
this one with furthering the public interest. If parties dwell on issues outside the
Commission’s regulatory purview, then it is possible that the timelines of our
proceedings, and their substance, may be impacted to the detriment of the greater
public interest we must promote. It also undermines the credibility of counsel
who made representations to the tribunal that were disingenuous at best. The
principles of the Rules of Professional Conduct, and common professional
courtesy, require attorney’s appearing before us to be honest and forthright in
their representations and actions. The public interest deserves no less.

Id. at 23-24. The public interest in Oregon deserves no less as well, and the Applicants submit
that IBEW labor and employment matters have no place in this docket. And IBEW’s
representations that it will instead focus on relevant regulatory considerations must be considered

with the backdrop of the recent experience in Washington.

Moreover, the IBEW adds no special knowledge or expertise to the limited issues to be

considered by the Commission. The IBEW’s stated interests in the Petition (other than labor and
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employment issues) will be pursued by other parties to the case, including Commission Staff and

the Citizens’ Utility Board of Oregon.

For all the reasons set forth herein, the Applicants respectfully request that the
Commission take official notice of Orders 01 and 05 under OAR 860-014-0050(1)(b), and reject

the IBEW’s Petition.

Respectfully submitted this 23" day of J une, -12009.

By: /OM(JZM V// ?&g\y

Charles L. Best

Attorney at Law

OSB No. 781421

1631 NE Broadway #538
Portland, Oregon 97232-1425
Tel: 503-287-7160

Fax: 503-287-7160
chuck{@charleslbest.com
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[Service Date January 6, 2009]
BEFORE THE WASHINGTON STATE

UTILITIES AND TRANSPORTATION COMMISSION

* In the Matter of the Joint Application of DOCKET UT-082119
EMBARQ CORPORATION AND
CENTURYTEL, INC.

I'or Approval of Transfer of Control of
United Telephone Company of the
Northwest d/b/a Embarq and Embarq
Communications, Inc.

PREHEARING CONFERENCE

)

)

)

)

)  ORDER 01
)

)

) ORDER
)
)

S

PROCEEDINGS: On November 24, 2008, Embarq Corporation (Embarq) and
CenturyTel, Inc. (CenturyTel) filed a joint application with the Washington Ultilities
and Transportation Commission (Commission) for expedited approval of an indirect
transfer of control of Embarq’s regulated Washington State operating subsidiaries to
CenturyTel.

CONFERENCE/PRESIDING OFFICER. The Commission convened a prehearing
conference in this proceeding at Olympia, Washington on January 3, 2009, before
Administrative Law Judge Dennis J. Moss.

‘PARTY REPRESENTATIVES: William E. Hendricks ITI, Embarg in-house
counsel, Hood River, Oregon, represents his employer. Charles .. Best, Attorney at
Law, Portland, Oregon, represents CenturyTel.

Arthur A. Butler, Ater Wynne LLP, Seattle, Washington, represents Comcast Phone
of Washington, LLC, d/b/a Comcast Digital Phone (Comcast). Gregory L. Rogers,
Senior Corporate Counsel, Broomfield, Colorado, represents Level 3
Communications, LLC. Scott J. Rubin, attorney, Bloomsburg, Pennsylvania,
represents the International Brotherhood of Electrical Workers Local 89.

Sarah Shifley, Assistant Attorney General, Seattle, Washington, represents the Public
Counsel Section of the Washington Office of Attorney General (Public Counsel).
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Jonathon Thompson, Assistant Attorney General, Olympia, Washingfon, represents
the Commission’s regulatory staff (Commission Staff or Staff).!

PETITION TO INTERVENE. Comcast Phone of Washington, LLC, Level 3
Communications, L.LC, and The International Brotherhoo_d of Electrical Workers
Local 89 filed petitions to intervene. Embarq and CenturyTel stated general ~

- objections expressing concern that these petitioners should be permitted to intervene

only if they acknowledged no intention on their parts to broaden the issues beyond
those pertinent to the Commission’s review of the application considering controlling
statutes, rules and precedent. The petitioners did offer such assurances and
committed themselves to focus on issues such as financial and manageri.al fitness, and
the potential impact on competition of the proposed merger.

Inasmuch as no one stated a specific objection to intervention by any of these
petitioners, and on finding each petitioner established a sufﬁcie_nt interest to warrant
participation, the Commission grants the three petitions to intervene. Giving these
petitioners party status is subject'to the caveat that they will not be permitted to
broaden the issues beyond those appropriate to consideration in this case under RCW
80.12, WAC 480-143.

PROTECTIVE ORDER. The applicants request a protective order. The
Commission will enter its standard form of protective order including provisions for
the designation of information as “Confidential” or “Highly Confidential.”

DISCOVERY. Partics are required to follow the Commission’s discovery rules to
the extent any formal discovery is required.

PROCEDURAL SCHEDULE. The parties agreed to the procedural schedule set
forth in Appendix A to this Order and the Commission adopts the agreed schedule for
purposes of this proceeding. Public Counsel’s request for two public comment
hearings in Embarg’s service territory is taken under advisement pending
determination whether there 1s sufficient public interest in this matter to warrant the

" In formal proceedings, such as this, the Commission’s regulatory staff functions as an
independent party with the same rights, privileges, and responsibilities as- other parties to the
proceeding. There is an “ex parte wall” separating the Commissioners, the presiding ALJ, and
the Commissioners’ policy and accounting advisors from all parties, including Staff, RCHW
34.05.455. :
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expense of holding one or more public comment hearings apart from the scheduled
evidentiary hearings in Olympia.

NOTICE OF HEARING. The Commission schedules a hearing in this matter, to
commence on Wednesday, April 15, 2009, at 9:30 a.m., in Room 206, the Richard
Hemstad Building, 1300 S. Evergreen Park Drive SW, Olympia, Washingtdn.
Thie hearing shall continue, if necessary, and conclude on Thursday, April 16, 2009,
in the same location.

DOCUMENT PREPARATION AND FILING'_REQUIREMENTS. Parties must
file the original plus 12 copies of the unredacted versions of all pleadings, motions,
briefs, and other prefiled materials. Parties must also file the original and one copy of |
any redacted version(s). These materials must conform to the format and publication
guidelines in WAC 480-07-395 and WAC 480-07-460. The Commission prefers that
materials be three-hole punched with oversized holes to allow casy handling. The
Commission may require a party to refile any document that fails to conform to these
standards.

All filings must be mailed or delivered to the Executive Director and Secretary,
Washington Utilities and Transportation Commission, P.O. Box 47250, 1300 S.
Evergreen Park Drive, S.W. Olympia, Washington 98504-7250. Both the post office
box and street address are required to expedite deliveries by the U.S. Postal Service.

An electronic copy of all filings must be provided through the Commission’s Web
Portal (www.wutc.wa.gov/e-filing) or by e-mail delivery to <records@ute. wa.gov>.
Alternatively, parties may furnish an electronic copy by delivering with each filing a
3.5-inch IBM-formatted high-denéity diskette or CD including the filed document(s).
Parties must furnish electronic copies in MS Word 6.0 (or later) supplemented by a
separate file in .pdf (Adobe Acrobat) format. Parties must follow WAC 480-07-
140(5) in organizing and identifying electronic files.

ELECTRONIC SUBMISSION OF DOCUMENTS. Parties may submit
documents electronically to the Commission en the filing deadline to expedite the
filing process, but must file an original, plus 12 paper copies, of the documents with
the Commission by 12:00 noon on the first business day following the filing deadline
established in the procedural schedule. WAC 480-07-145(6). Parties may subrmit
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- documents electfonically through the Commission’s Web Portal (www.utc.wa.gov/e-

filing) or by e-mail to records@utc.wa.gov. Finally, to perfect filing, parties must

simultaneously provide e-mail courtesy copies of filings to the presiding
administrative law judge and advisory staff as well as to the parties to the proceeding.
A full service list will be provided under separate cover. :

- ALTERNATE DISPUTE RESOLUTION. The Commission supports the informal

settlement of matters before it. Parties are encouraged to consider means of resolving

-disputes informally. The Commission does have limited ability to provide dispute

resolution services; if you wish to explore those services, please call the Director,
Administrative Law Division, at 360-664-1144,

. NOTICE TO PARTIES: A party who ebjects to any portion of this Order must

file a written objection within ten (10) calendar days after the service date of this
Order, pursuant to WAC 480-07-430 and WAC 480-07-810. The service date
appears on the first page of the order in the upper right-hand corner. Absent
such objection, this Order will control further proceedings in this matter, subject
to Commission review.

Dated at Olympia, Washington, and effective January 6, 2009.

WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION

DENNIS J. MOSS
Administrative Law Judge
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APPENDIX A
PROCEDURAL SCHEDULE

| Applicants’ Prefiled Direct
Testimony

DOCKET UT-082119

. DATE

INTERVAL.

January 2, 2009

Public Counsel Report on Customer
Notice

February 17, 2009

 Settement Conference (parties only)

February 17, 2009

| Customer Notice in Bills

March billing cycle

Staff, Public Counsel and
Intervenors’ Response Testimony

March 4, 2009

Applicants’ Rebuttal Testimony and
any Cross-Answering Testimony*

March 18, 2009

Evidentiary Hearings

April 15-16, 2009

l Simultaneous Briefs

May 8, 2009

*After March 18, 2009, parties will respond to discovery requests within five days

following receipt.
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[Service Date May 28, 2009]

BEFORE THE WASHINGTON STATE,
UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Joint Application of

EMBARQ CORPORATION AND
CENTURYTEL, INC.

For Approval of Transfer of Control of

United Telephone Company of the
Northwest d/b/a Embarq and Embarq
Communications, Inc.

DOCKET UT-082119
ORDER 05

FINAL ORDER APPROVING AND
ADOPTING SETTLEMENT
AGREEMENT:; AUTHORIZING
TRANSACTION SUBJECT TO
CONDITIONS; RESCINDING
ORDER 03; APPROVING AND
REJECTING SIDE-AGREEMENTS;
GRANTING AND DENYING
PENDING REQUESTS FOR
LEAVE TO WITHDRAW;
DISMISSING PARTY

Synopsis: The Commission approves and adopts subject to conditions, a Settlement
Agreement filed by the Applicants (Embarg Corporation and CenturyTel, Inc.),
Public Counsel and Staff on April 22, 2009, in resolution of the issues in this
proceeding. The Commission authorizes the proposed merger between Embarg
Corporation and CenturyTel, Inc., subject to the terms of the Setilement Agreement
and the additional reporting requirements imposed by this Order.

SUMMARY

PROCEEDINGS: On November 24, 2008, Embarqg Corporation (Embarq) and
CenturyTel, Inc. (CenturyTel)' filed a joint application with the Washington
Utilities and Transportation Commission (Commission) for expedited approval of an
indirect transfer of control of Embarq’s regulated Washington State operating
subsidiaries to CenturyTel. Following the Applicants’ waiver of consideration at a
regularly scheduled open meeting, the Commission convened a prehearing conference
at Olympia, Washington on January S, 2009, before Administrative Law Judge
Dennis J. Moss. The Commission, among other things, granted petitions to intervene
by Comcast Phone of Washington, LLC (Comcast), Level 3 Communications, LL.C
(Level 3), and the International Brotherhood of Electrical Workers Local 89 (IBEW).

1In this Order, we refer collectively to Embarq and CenturyTel as “Applicants.”
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Comcast and Level 3 are CLECs (competitive local exchange carriers) that do
business in Washington. IBEW is a labor union. The Commission established a
procedural schedule in Order 01.

The intervenors, prior to the scheduled date for filing response testimony, each sought
leave to withdraw from the proceeding. Although not filed for approval as required
under the Commission’s procedural rules, it came to light that the Applicants had
made certain concessions in individual “side-agreements™ in exchange for the
intervenors’ agreements to withdraw,

On April 13, 2009, two days prior to the previously scheduled evidentiary hearing, the
parties that remained active in this proceeding—Applicants, Staff and Public
Counsel—informally notified the Commission that they had reached a global
settlement in principle. The Commission suspended the procedural schedule in
response to these parties’ request.

Applicants, Staff and Public Counsel filed their Settlement Agreement on April 22,
2009. The Commission conducted a hearing on May 19, 2009, before Chairman
Jeffrey D. Goltz and Commissioner Patrick Oshie, assisted by Judge Moss.

. PARTY REPRESENTATIVES: Charles .. Best, Attorney at Law, Portland,
‘Oregon, represented CenturyTel. William E. Hendricks III, Embarq in-house
counsel, Hood River, Oregon, represented his employer.

Arthur A. Butler, Ater Wynne LLP, Seattle, Washington, represented Comecast Phone
of Washington, LLC, d/b/a Comeast Digital Phone. Mr. Butler also appeared at the
settlement hearing for Level 3. Gregory L. Rogers, Senior Corporate Counsel,
Broomifield, Colorado, also represented Level 3 Communications, LLC in this
proceeding. Scott J. Rubin, attorney, Bloomsburg, Pennsylvania, represented the
International Brotherhood of Electrical Workers Local 89.

- Sarah Shifley, Assistant Attorney General, Seattle, Washington, represented the
Public Counsel Section of the Washington Office of Attorney General (Public
Counsel). Jonathon Thompson, Assistant Attorney General, Olympia, Washington,
represented the Commission’s regulatory staft (Commission Staff or Staff).”

% In formal proceedings, such as this, the Commission’s regulatory staff functions as an’
independent party with the same rights, privileges, and responsibilities as other parties to the
proceeding, There is an “ex parfe wall” separating the Commissioners, the presiding
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COMMISSION DETERMINATIONS: The Commission approves and adopts the
Settlement Agreement filed by Applicants, Public Counsel and Staff on April 22,
2009, subject to conditions, in resolution of the issues in this proceeding. The
Commission approves the Application of Embarq Corporation and CenturyTel, Inc.
for Approval of Transfer of Control of United Telephone Company of the Northwest
d/b/a Embarq and Embarg Communications, Inc., subject to the conditions set forth in
the Settlement agreement and the conditions of this Order.

The Commission approves the side-agreement between Applicants and Level 3 and
the side-agreement between Applicants and Comcast, subject to the condition the
Applicants will make available to any person requesting similar treatment the terms
and conditions included in their agreements with Level 3 and Comcast. Pursuant to
the terms of their agreements, Level 3 and Comcast are granted leave to withdraw.
The Commission rescinds Order 03, which is superseded by the terms of this Order.

The Commission rejects the side-agreement between Applicants and IBEW, and
denies IBEW’s request for leave to withdraw. IBEW’s side-agreement demonstrates
that the union had no substantial interest in the subject matter of this proceeding,
despite its representations to the confrary in its petition to intervene and at prehearing.
IBEW’s participation did not promote the public interest. The Commission, on its
own motion, dismisses IBEW as a party.

MEMORANDUM

Background and Procedural History

CenturyTel and Embarq, on November 24, 2008, filed jointly with the Commission
their application for approval of what they characterize as “an indirect transfer of
control of Embarq’s regulated Washington State operating subsidiaries to
CenturyTel.” In more straightforward terms, they sought approval of a merger

- between the two holding companies, including various operating affiliates and

subsidiaries, some of which are subject to the Commission’s jurisdiction. CenturyTel

‘will be the surviving holding company following the merger. We will refer to the

Administrative Law Judge, and the Commissioners’ policy and-accounting advisors from all -
parties, including regulatory staff. RCH 34.05.455.
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combined companies as “New .CenturyTel.”B Commission review of the merger is
governed under RCW 80.12 and WAC 480-143, the statutes and rules concerning’
jurisdictional transfers of property.*

CenturyTel, headquartered in Monroe, Louisiana, currently is a multi-state provider
of a-wide range of communications services. It is a holding company that conducts its
business in 25 states principally through operating subsidiaries. CenturyTel provides
service to approximately 2.1 million access lines and 600,000 broadband connections
via a network infrastructure that includes more than 37,000 miles of fiber capable of
providing high speed internet to over 89 percent of its access lines. The company has
approximately 6500 employees and annual sales of approximately $2.6 billion. The
CenturyTel operating company subsidiaries regulated by the Commission are
CenturyTel of Washington, Inc., CenturyTel of Inter Island, Inc., and CenturyTel of
Cowiche, Inc. Theseare indirect subsidiaries of CenturyTel operating as ILECs
(incumbent local exchange carriers) in Washington. CenturyTel provides service to
approximately 149,225 access lines throughout the state of Washington.’

Embarq Corporation currently is a Delaware corporation headquartered in Overland
Park, Kansas. Itis a holding Company that conducts its business operations
principally through subsidiaries offering a variety of communications services. As of
September 30, 2008, Embarq had ILEC operations in 18 states, pr0v1d1ng local
exchange service to nearly 5.9 million telephone access lines and broadband service
to 1.4 million subscribers. Embarq offers a portfolio of services that includes local
and long distance home phone service, high-speed internet access, and satellite video
from DISH Network. The Embarq Corporation operating company subsidiaries

* This descriptive reference is used only to promote clarity in this Order. So far as the
Commission is aware, there is no corporate entity that actually bears this name.

* The Commission has previously discussed in detail the breadth of its jurisdiction in the context
of mergers and acquisitions involving both telecommunications and energy companies. See, e.g.,
In re Application of US West, Inc., and Qwest Communications International, Inc., for an Order

- Disclaiming Jurisdiction or in the Alternative Approving the US West, Inc. — Owest

Communications International, Iné., Merger, Docket No. UT-991358, Ninth Supp. Order (June
19, 2000); In the Matter of the Application of GTE Corporation and Bell Atlantic Corporation for
an Order Disclaiming Jurisdiction or, -in the Alternative, Approving the GTE Corporation—Bell
Atlantic Corporation Merger, Docket No. UT-981367, Fourth Supp. Order (December 16,

1999); In the Matter of the Application of PacifiCorp and ScottishPower PLC for an Order (1)
Disclaiming Jurisdiction or, in the Alternative, Authorizing the Acquisition of Control of
PacifiCorp by ScottishPower and (2) Affirming Compliance with RCW 80.08.040 for
PacifiCorp's Issuance of Stock in Connection with the Transaction, Docket No, UE-981627,
Second Supp. Order (March 16, 1999). .

* Exhibit GCB-1T (Bailey) at 4:11-23.
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‘regulated by the Commission are United Teiephone of the Northwest (UTNW) and

Embarq Communications Inc. (ECT). UTNW is an ILEC serving approximately
73,000 access lines in Washington.®

On January 2, 2009, shortly before the initial prehearing conference on January 5,

- 2009, Applicants filed their direct testimony. They contended through the testimony

of three witnesses that the Commission should approve the merger without
conditions. Applicants asserted that the proposed transaction would not harm the
public interest and, in fact, would provide benefits te customers.

The Commission set March 4, 2009, as the filing date for response testimony by Staff,
Public Counsel, and any intervenor who wished to submit evidence. Before that

* deadline, each of the three intervenors sought leave to withdraw from the proceeding.

Asdiscussed separately below, the intervenors entered into private side-agreements
with the Applicants, gaining commitments of various sorts in exchange for their

-agreements to withdraw. Although two of the intervenors’ requests for leave to

withdraw remained pending at the time, none of the intervenors filed response

- testimony on March 4, 2009.7 Staff and Public Counsel, however, filed testimony.

Their witnesses contended that, because there would be some risk of harm if the
merger were to take place, the proposed transaction would be consistent with the
public interest only if certain conditions were imposed.

Staff recommended the following five conditions through Mr. Weinman:

. That certain “ring fence restrictions and reporting requirements”
be applied to Embarg and the CenturyTel LECs in Washington.
(This essentially means slight modifications to the conditions
imposed in connection with the Commission’s approval during
March 2006 of Sprint’s spin-off of Embarq in Docket

® Exhibit TRR-1T (Roycroft) at 6:12-26 (quoting from Application to Transfer of Control of
Domestic Authorizations Held by Embarg Corporation to CentiryTel, Inc. Under Section 214 of
the Communications Act, Federal Communications Commission, WC Docket 08-238, November
25,2008, pp. 2 and 5). :

7 The Commission granted Level 3°s request prior to it being disclosed that the company had

entered into a side-agreement with the Applicants. Considering the subsequent filing of the side-
agreement, we reconsider Order 03 beiow.
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UT-051291, and extension of those requirements to .
CenturyTel’s LEC subsidiaries).®

. Embarq and the CenturyTel LECs must file results of operations
with proper restating and pro forma adjustiments no later than
five years from the date of any order approving the transaction.

. Embarq and the CenturyTel LECs must not seek to recover
- merger costsin rates. If Embarq and the CenturyTel LECs are
being allocated merger, transaction or branding costs, those
companies must make a quarterly report to Staff of the accounts
and amounts of such expenditures recorded in each company.

° Erhbarq and the CenturyTel LECs must provide' additional
reporting regarding changes in affiliated interest transactions
during the five year period the other conditions will be in effect.

‘. Embarq and the CenturyTel LECs must offer a customer service
guaranteé modeled after Embarq’s Washington service
guarantee and provide additional business office and repair .
answering system reporting.

Similar to Staff, Public Counsel’s witness, Dr. Royeroft argued that there would be
some harm should the merger be undertaken as proposed, which could be mitigated if
certain conditions were imposed. He recommended that the conditions imposed in
connection with Sprint’s spin-off of Embarq be required here and expanded to
encompass the combined company. Dr. Roycroft also contended that there should be
conditions to monitor and ensure the sharing of any synergy savings that result from
the merger. His analysis suggests $26.4 million in synergies associated with
Washington operations through 2012 as a reasonable expectation. He recommended

- that one-half of these synergy savings be flowed through to ratepayers in the form of

rate credits on monthly bills. Dr. Roycroft also proposed a condition to ensure that
any merger, branding or transaction costs are not recovered in rates.

Dr. Roycroft recommended that the Applicants be required to file a broadband
improvement plan for their Washington state service areas. He stated this was

¢ Inthe Matter of the Request of Sprint Nextel Corporation for an Order Declining to Assert
Jurisdiction Over or, in the Alternative, Application of Sprint Nextel Corporation for Approval of
the Transfer of Control of United Telephone Company of the Northwest and Sprint Long
Distance, Inc. From Sprint Nextel Corporation to LTD Holding Company, Docket UT-051291,
Order 06 Approving and Adopting Settlement Agreement (March 14, 2006).
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necessary to improve digital subscriber line availability in Embarq’s service areas to
achieve a similar level to that currently available in CenturyTel’s service territory.” In
addition, Dr. Roycroft testified the Commission should require stand-alone DSL
service.

In addition, Dr. Roycroft recommended conditions regarding:

. Call center and.bﬂling system changes.
. Network maintenance and .repair.

| Service quality reporting.

. LifeLine programs.

o Marketing of basic telephone service.

The Applicants filed their rebuttal testimony on March 18, 2009. Conceding none of
the points raised by Staff and Public Counsel, the Applicants’ witnesses maintained
their position that the Commission should approve the proposed transaction without
imposing any conditions. ‘

On April 13, 2009, two days prior to the previously scheduled evidentiary hearing, the
parties that remained active—Applicants, Staff and Public Counsel—informally
notified the Commission that they had reached a global settlement in principle. The
Commission suspended the procedural schedule, ds requested by these parties. The

_settling parties filed their Settlement Agreement and Narrative Supporting Settlement

Agreement on April 22, 2009. The Settlement Agreement is attached to this Order as
Appendix 1 and is incorporated into and made part of this Order by this reference.

The Commission conducted its settlement hearing on May 19, 2009. The setiling
parties stipulated to the admission of all prefiled testimony and exhibits, and to
various bench exhibits and exhibits offered in support of the Settlement Agreement.
The settling parties made available a panel of witnesses including Mr. Clay Bailey
and Ms. Barbara Young for Applicants, Ms. Stephanie Johnson for: Public Counsel

® Messrs. Bailey and Gast testified at hearing that DSL service is currently available to 89 percent
of CenturyTel customers and 78 percent of Embarq customers.
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and Mr. Bill Weinman for Staff. Other witnesses who prefiled testimony were
available in the hearing room or by telephone to respond to guestions from the Bench.

24 The Commission’s authority and responsibility regarding transfers of ownership and
control of public service companies are found in RCW 80.12 and WAC 480-143.°
These statutes require Commission approval whenever a public service company
agrees to a change-of-control transaction. The standard governing our review is:

If, upon the examination of any application and accompanying exhibits, or
upon a hearing concerning the same, the commission finds the proposed
transaction is not consistent with the public interest, it shall deny the
application.

25 WAC 480-143-170. Applying this legal standard, we turn now to our consideration of

the Settlement Agreement and the evidence presented.

I1.  Discussion and Decisions

A, Transfer of Property
1. Settlement Agreement
26 The Settlement Agreement includes conditions related to the fdllowing issue areas
raised by Public Counsel and Staff in their respective response testimonies:

. Continuation of 'conditi_ons approved in {he Commission’s order
authorizing the separation of Embarq from Sprint (Separation
Order) in 2006."

e Financial fitness of the merged company.

“ No public service company shall sell, lease, assign or otherwise dispose of the whole or any
part of its franchises, properties or facilities whatsoever, which are necessary or useful in the
performance of its duties to the public, and no public service company shall, by any means
whatsoever, directly or indirectly, merge or consolidate any of its franchises, properties or
facilities with any other public service company, without having secyred from the commission an
order authorizing it so to do. RCW 80.12.020. Any such sale, lease, assignment, or other
disposition, merger or consolidation made without authority of the commission shall be void.
RCW 80.12.030.

" See, supra, fa. 8.
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. Service guarantees.

. Merger synergies and future treatment of synergy benefits.
e Recovery of merger, branding and transaction costs.

> Customer notice.

) Transfer of long distance customers.

o Broadband service improvemént.

. Affihated interest transactions.

® One-time Lifeliﬁe notification; and,

. Milestone reporting.

Section E of the Settlement Agreement sets forth the specific terms, which we
summarize below.

As previously discussed, Staff and Public Counsel advocated that the conditions
imposed via the Separation Order be continued as to United as an operating division
within the combined companies and extended to CenturyTel. The parties now agree
that these conditions will continue to apply to United subject to their expiration under
the terms of the Commission-approved settlement agreement in Docket UT-051291,

- and subject to certain modifications related to service quality and financial

protections.

With regard to the Separation Order's service guarantee, there 1s no change until

CenturyTel and Embarq combine their billing and customer care systems. Once

these billing and customer care systems are integrated, the provisions of the
Settlement Agreement will take effect and supersede the Separation Order's service
guarantee. The new service guarantee will apply to all New CenturyTel ILECs.

CenturyTel and Embarq agree that for a period of twelve (12) months following the
projected date for conversion to the CenturyTel billing and customer care system, the
New CenturyTel ILECs will provide bill credits in their service territories based on

1270 the extent of ary inconsistency between the descriptions here and the settlement terms, the
language of the Settlement Agreement controls.



30

31

32

33

DOCKET UT-082119 : PAGE 10
ORDER 05 ' .

the same structure as those currently provided by UTNW under the terms of the
settlement agreement approved in the Separation Order. Automatic credits will be
provided to customers for each repair and/or installation commitment missed due to
reasons within the New CenturyTel ILECSs' control. The credit will be $15:for
residential customers and $25 for basic business customers. The New CenturyTel
ILECs must have in effect tariffs providing for these credits by the beginning of the
conversion to the CenturyTel billing and customer care systemn.

The Separation Order's finance conditions will continue to apply to UTNW and ECI,
except that the financial evaluations and restrictions included in the Separation

- Order's provisions 6ai, 6aii, 6¢ and 6 will be based on the post-merger combined
- companies. All-of the finance conditions from the Separation Order will apply to
TTNW and ECI until their expiration on May 17, 2010. At that time, UTN'W and

ECI will become subject to the finance conditions contained in the Settlement
Agreement. CenturyTel ILECs will be subject to the finance conditions contained in
the Settlement Agreement at the close of the merger. The finance conditions for all
New CenturyTel ILECs will expire three years after the merger closes.

The Settlement Agreement further provides that for three years after the close of the
merger the New CenturyTel ILECs will limit annual payments of dividends on
common equity distributed to New CenturyTel, or any other subsidiary or affiliate of
New CenturyTel, to no more than 50 percent of net income in the prior fiscal year at
any time when the average market value of CenturyTel's common equity is less than
50 percent of the book value of CenturyTel's net debt.13 The New CenturyTel ILECs
will limit dividend payments on common equity in any quarter, if dividends are
distributed quarterly, to not more than one-fourth of the annual limitation amount.

The Settlement Agreement also pr_dvides_that the Merged Company will not pledge
the assets of the New CenturyTel ILECs to secure borrowing undertaken by it, or any
other subsidiary, without Commission approval.

© Finally, in terms of financial commitments, the Settlement Agréem'eht_ p’i‘ovides that

for three years after the close of the merger, the New CenturyTel ILECs will not

" The average market value of CenturyTel's common equity will be calculated by multiplying the
average stock price by the average number of fully-diluted common stock shares outstanding
during the preceding 120 calendar day period. As used in this section, "net debt" means total
long-term debt less cash. This test will be calculated prior to the determination of each declaration
of dividends by the Merged Company ILECs, whether quarterly, special, or other.
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advocate m any general rate case for a higher cost of capital as compared to what its
cost of capital would have been absent the merger.

Sections 4 and 12 of the Settlement Agreement require the New CenturyTel ILECs to-
file a petition for an alternative form of regulation (“AFOR”) under RCW 80.36.135,
or subsequent AFOR law, within five years after the close of the merger. Section 4
also provides that the New CenturyTel ILECs will not seek to increase stand alone
residential local exchange service rates for one year from the merger close date except
for occurrence of certain “exogenous events.”'* Section 12 of the Settlement
Agreement preserves the parties’ ability to address any synergy benefits resulting - -
from the merger in any future revenue requirement review or general rate case

proceeding before the Commission. Further, CenturyTel and Embarqg have agreed to

not oppose any effort by Staff and Public Counsel to initiate and conduct an earnings
review “consistent with the then prevailing legal requirements applicable to
AFORs.”?

“Section 5 of the Settlement Agreement provides that CenturyTel and Embarg will not

seek to recover any of the merger-related branding and transaction costs in intrastate
regulated rates established for the New CenturyTel ILECs. The Applicants have also
agreed to account separately for such costs in New CenturyTel’s records.

Section 6 of the Settlement Agreement provides that CenturyTel and Embarq will
send notices to customers of any names changes relevant to CenturyTel or Embarg.
The Applicants also agree to work with Staff and Public Counsel on the specific
language to be contained in any required notice.

In Section 7, Applicants agree to give 30-day advance notice to customers of any

- change in their long distance carrier as a consequence of the merger. Further,

Applicants agree to waive any primary interexchange carrier (PIC) charge for ninety

" «Exogenous Events” are defined as any orders, rules, or other actions, individually or in
combination, by a governmental body that have an annual impact of $1 million or more on either
(a) CenturyTel-of Washington, Inc., and CenturyTel of Inter Island, Inc.,.on a combined basis, (b)
CenturyTel of Cowiche, Inc., or (¢) United. An operating company (or in the case of Centurylel
of Washington, Inc., and CenturyTel of Inter Island, Inc., which utilize a combined revenue
reqguirement) would be entitled to seek recovery of the financial impact of such Exogenous Events
during the Stay Out Period in a general rate proceeding as defined by WAC 480-07-505 or inan
AFOR.. All other rates may be adjusted at any time pursuant to existing statutes and rules or in
conjunction with an earnings review. :

'* Settlement Agreement, Section 12.
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days if a customer decides to change to a different, unaffiliated, long distance carrier
as a result of a merger-related conversion.

Section § of the Settlement Agreement requires that after the merger is 'compieted,
UTNW will expand broadband service to an additional 2,200 residential lines over a

- three year period and provide an annual report to Staff and Public Counsel showing

(1) the number of lines enabled through this commitment, (2} the wire centers of the
newly enabled lines, (3) the data speed for each upgraded wire center, and (4) the
number of lines in each upgraded wire capable of various download speeds.

Section 9 of the Settlement Agreement “requires” the New CenturyTel ILECs to
comply with all applicable statutes and rules relating to affiliated interest transactions,
including timely filing of any applications or reports. 16 '

Section 10 of the Settlement Agreement requires the New CenturyTel ILECs to notify
“Lifeline” and tribal agencies of a name change if or when it occurs. Should a name
change occur, the New CenturyTel ILECs are required to update and communicate all
Lifeline materials for the new name including, but not limited to, agency contact
letters, social service agencies, an “FYI Bulletin,” bill messages, and newspaper
advertising.

Section 11 of the Settlement Agreement requires the Joint Applicants to provide Staff
and Public Counsel with advance written notice of any major system conversions that

* may have an effect on Washington customers.”’

2. Commission Determination

- CenturyTel and Embarq filed pleadings and testimony at the outset of this proceeding
-contending the Commission should approve the proposed transaction without

conditions, arguing that it causes no harm to the public interest and, in fact, benefits
customers. Public Counsel and Staff took a contrary view, finding the potential for
harm to the public interest unless certain conditions were imposed. As discussed
above, the conditions proposed included continuation for Embarq’s operating

'® We note that the New CenturyTet ILECs are required to comply with @i/ applicable provisions

". of law regardless of anything in the Settlement Agreement, so this portion of the Settlement

Agreement is simply surplusage, and we assume there was no “quid pro quo” for this provision.
7 “Major systems” include business office and trouble reporting call centers, maintenance

systems that menitor central office and transport equipment, engineering systems, out51de plant

record systems, and billing systems.
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subsidiaries UTNW and ECI, and extension to the CenturyTel’s ILECs, of certain .
conditions from the Separation Order approving the Embarq spin-off from Sprint in -
Docket UT-051291,'® several conditions related to the continued financial health of
the New CenturyTel ILECs, service quality reporting and guarantees, prohibitions on
the ability to recover merger transaction or branding costs from ratepayers, affiliated
interest transaction reporting, a requirement to file an earnings review, and broadband
improvement obligations. '

Although the Applicants did not concede on rebuttal the necessity for conditions
related to any of these matters, they nevertheless agreed in settlement negotiations to
a set of conditions that address the concerns raised by Public Counsel and Staff. Staff
and Public Counsel believe that the conditions CenturyTel and Embarqg have accepted
ensure that the proposed merger results in no harmto-the Washington customers of .
the CenturyTel and Embarq local exchange companies, and that the Settlement
Agreement is therefore consistent with the public interest.”” We note that the
Commission is concerned with the broader public interest, not simply the interests of
the customers. The question of potential harm to customers, however, is central to
our consideration of the proposed transaction.

While we agree generally with the parties that the Settlement Agreement includes
conditions that help protect the public interest, they are not adequate for us to find that
the proposed transaction is consistent with the public interest and therefore should be
approved. Three aspects of the Settlement Agreement cause us concern: the
conditions related to synergies, dividends and the expansion of DSL service. These
warrant more detailed discussion,

Svnergies

Conditions 4 and 12, labeled “Merger Synergies” and “Synergy Benefits,” require the
merged company ILECs to file a petition for an alternative form of regulation
(“AFOR™) under RCW 80.36.135, or subsequent AFOR law, within five years after
the close of the merger. All of the parties appear to support the idea of transitioning
the merged companies to an AFOR,; arguing that it would provide New Century Tel

¥ See supra, fn. 8.
" Exhibit JT-2T 99 10 and 19.
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with more flexibility to compete effectively in the future with cable and wireless
companies that offer similar or identical services.™

Apparently recognizing up to point the relationship between consideration of an
AFOR and the determination of fair, just and reasonable rates for regulated services,”
these Settlement Agreement conditions preserve the parties’ ability to address any

-synergy benefits resulting from the merger in a future earnings (i.e., revenue

requirement) review or general rate case proceeding before the Commission.

- CenturyTel and Embarq have agreed to not oppose any effort by Staff and Public

Counsel to initiate and conduct an earnings review “consistent with the then
prevailing legal requirements applicable to AFORs.”*

We find these provisions in the Settlement Agreement to be less definitive than is
preferable.

According to testimony at our hearing, the parties contemplate this AFOR filing will
use the Qwest AFOR, approved by the Commission in 2007,% as a starting point or
even a model. That may be all well and good, but the parties should not consider the
Commission’s decision in that case to not undertake a full-blown earnings review as
suggestive of what will be required when the New CenturyTel tiles for an AFOR.
The deciston in the Qwest AFOR proceeding was based on particular facts specific to
Qwest. Here, the Commission is faced with ¢onsideration of an AFOR for what is an
entirely new company from a financial perspective; a new company that results from
the combination of two companies, neither of which have been before the
Commission for a full earnings review in more than 20 years. Moreover, the merger
partners estimate that approximately $400 million in annual merger synergy savings

- will be realized within a few years following the merger. This means, first, that we

®an AFOR, among other things, can give a rate-regulated telecommunications company greater
control over its rates for most services, while maintaining tariff rates for ba51c retail telephone
service to residential and business customers.
1 RCW 80.36. 135(2) provides in part:
The commission shall consider, in determining the appropriateness of any
proposed alternative form of regulation, whether it will: . . . (e) provide for rates
and charges that are fair, just, reasonable, sufficient, and not unduly
discriminatory or preferential.
2 Settlement Agreement, Section 12,
3 In the Matter of the Petition of Qwest Corporation for an Alternative Form of Regulation
Pursuant to RCW 80.36.1335, Order 06 Accepting Settlement and Approving Alternative Form of
Regulation, on Conditions, Docket UT-061625 (July 24, 2007).
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do not have a very complete or thoroughgoing understanding of the current financial
situation of these companies and, second, that we face a financial picture for the
combined companies that is dynamic and susceptible to a wide range of changes in
the near term. These circumstances compel an earnings review consistent with that
required in a general rate case. The “public interest” requires the Commission be

-vigilant in review of the finances of the New CenturyTel companies before they are

relieved on any substantial rate oversight.

We are concerned in this context that conditions 4 and 12 of the Settlement
Agreement are not supported by any requirements for recordkeeping and reporting
such as are necessary to ensure the Commission will have the information it needs to
carry out its regulatory responsibilities going forward. The pace at which merger
synergy savings will be realized is uncertain. If they are quickly realized, and New
CenturyTel has not filed a general rate case or petitioned for an AFOR it will be
important for Staff to consider filing a complaint to initiate an earnings review sooner

~ than five years from now. Regardless of when merger synergy savings are realized,

when New CenturyTel does file an AFOR, as it is required to do within the next five
years, it will be important for the Commission to have a complete and up-to-date
understanding of relevant financial measures and accounting entries.

In hight of these concerns, we will require the combined companies to file a report on

.. the third anniversary of the closing date that includes a normalized, pro forma results

of operations for regulated services in Washington that captures merger synergies
realized through the relevant periods (test year and pro forma year). In addition,
having considered the Staff and Public Counsel joint response to Bench Request No.

3, and the Applicants’ response to Staff and Public Counsel, we will require New

CenturyTel to track and report annually to the Commission the costs and synergy

savings of the merger on both a company-wide basis and a Washington basis. These
reports should be in the form and include the data identified in the Staff and Public

Counsel response to our bench request, which we attach to this Order as Appendix 4
and incorporate into this Order by this reference ** We will make these reports due
each year for five years, 120 days after the anniversary date of the merger closing.

# Appendix 4 is the redacted version of the benich request response. We further adopt by
reference, without publication here, the highly confidential attachment to Staff and Public
Coumnsel’s joint response to Bench Request No. 3.
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- The Commission can revisit this requirement at the time of the New CenturyTel

ATOR proceeding.”
Dividends

The second area that concerns us relates to condition 2 of the Settlement Agreement,
which imposes dividend restrictions under certain circumstances. Qur concern here,
again, is again the absence of any reporting requirement.”® There is no readily
apparent means by which Staff will be able to easily monitor whether the conditions
that trigger diVidénd_restrictions have-occurred or, if so, whether dividends have been
limited as required. Reliance on publicly available information and the company’s
annual earnings report, such as was suggested at hearing to be adequate, does not
provide in our view a sufficiently timely, rigorous and focused presentation of
information to the Commission. Therefore, we will impose by condition a reporting
requirement in connection with each dividend declared and paid during the three year
period following the effective date of the merger. Specifically, we will require New
CenturyTel to submit a report to Commission Staff at least five days prior to the
payment of each dividend by any CenturyTel ILEC that calculates the average market
value of CenturyTel's common equity as a percent of the book value of the company's
net debt in the manner contemplated in Section 2.a.i of the Settlement Agreement

‘regardless of whether the dividend restriction set forth in Section 2.a is triggered. The

report must include supporting data sufficient to permit Staff to confirm the
calculation. In addition, we will condition our approval of the merger by requiring
the combined companies to inform Staff within three business days if the conditions
triggering restrictions materialize. Any failure to do so would then, of course, subject
the combined companies to penalties. :

Expanded DSL_Availability

-Our final area of concern relates to condition 8, which provides for expansion of DSL

availability to 2200 additional customers in Embarq’s service territory. Mr. Bailey .
and Ms. Young agreed at hearing that the definition of synergy is one that involves

* These additional conditions are well within the authority of the Commission to impose as
reasonable conditions to the approval of this transaction, as they are necessary to permit a finding
that the merger is consistent with the public interest. However, even if that were not the case,
imposition of these reporting requirements is authorized by RCW 80.04.090,

7% Mr. Bailey testified at hearing that the company would not object to a reporting requirement
. that would permit the Commission to monitor compliance with this commitment in the Settlement

Agreement.
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mutual benefits, including benefits to customers. Considering the Applicants’
expectation of $400 million in annual merger synergy savings, expansion of DSL
availability to 2200 customers seems a modest benefit indeed. Yet, in the context of

- the overall Settlement Agreement, it represents the only concrete benefit to customers

that will result from this transaction.”” This strengthens our resolve to monitor the
combined companies’ realization of synergy savings over the coming years, so that

- such savings can be fully considered in the context of the reporting requirement we

impose above the planned AFOR filing and any earnings review. We will not impose
any specific condition in connection with this provision of the Settlement Agreement,
but we do expect to see in coming years concrete examples of merger synergy savings
working to the benefit of Washington customers. The “public interest” would not be
served if such synergy savings do not result in tangible benefits, financial and
otherwise, to the customers. '

Essentially, the Settlement Agreement would allow the merger, with the downside
risks described in the testimony of Public Counsel witness Roycroft and the Staff
witness Weinman, and offset those harms and potential harms with some modest
commitments. Granted, the downside risks may be minor, but the proposed offsetting
commitments are minimal. They include a commitment by the companies to provide
non-regulated DSL service to 2200 customers and an acknowledgement that
sometime in the future there would be an opportunity for the ratepayers.to realize
some of the $400 million in synergy savings to by an carnings review. We think that
the “public interest” demands somewhat more. Accordingly, we will impose the
above-described reporting réquirements in order to ensure that Staff and Public
Counsel have the requisite information to determine whether and when such synergy
savings may be available to the ratepayers. '

The remaining conditions in the Settlement Agreement are straightforward and are
sufficient to address the concerns raised by Public Counsel and Staff through their
respective response testimonies. These conditions, considered in combination with
those we have discussed above at greater length and coupled with the reporting
requirements we establish as conditions to our approval of the pending application,

*" We emphasize in this connection that while we encourage the combined companies to take full
advantage of funds that may become available under the American Recovery and Reinvestment
Act of 2009 (ARRA) to support broadband rollout in new areas, we expect the combined
companies to finance the modest expansion of DSL availability provided under the terms of the
Settlement Agreement without using such funds and devote any available ARRA funds to greater
broadband expansion.
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_ are necessary to support our finding that the proposed transaction is consistent with

the public interest. It should, therefore, be approved.

IIl. Requests for Leave To Withdraw
A. Side Agreements
1. Background

In addition to the principal matter set for hearing in this docket—whether the -

- Commission should approve the Applicants’ merger-—there are pending two requests

from intervenors for leave to withdraw; one from Comgcast Phone of Washington,
LLC (Comcast) and one from the International Brotherhood of Electrical Workers
Local 89 (IBEW). Previously, the Commission granted in Order 03 a similar request
from the only other intervenor in this proceeding, Level 3 Communications (Level 3).
The Commission now has reason to revisit Order 03 at the same time it considers the
other intervenors’ requests for leave to withdraw. '

Subsequent to the Commission’s entry of Order 03, granting Level 3’s request for

 leave to withdraw, Staff brought to the Commission’s attention in its response to

Comcast’s similar request the fact that Level 3 had entered into an undisclosed,
written side-agreement with the Applicants. Staff provided the Commission a
“confidential” copy of the side-agreement that it had obtained during discovery under
the protective order in this proceeding. Upon examination, the Commission learned
that the Applicants made certain concessions concerning interconnection agreements
as quid pro quo for Level 3’s Withdfawal.

- Staff noted in response to Comcast’s request for leave to withdraw that the company .

referred to “‘an agreement” it had reached with the applicants. Staff requested that the
Commission issue a bench request to Comcast, requiring the company to provide a
copy of the agreement. The Commission issued Bench Request No. 1 on March 3,
2009, requiring applicants to provide any such agreements with any of the
intervenors. In the meantime, on February 27, 2009, Comcast supplemented its
request for leave to withdraw, providing a copy of its settlement agreement with
applicants under a claim of confidentiality. Upon examination, the Commission
learned that the Applicants again made certain concessions concerning _
mterconnection agreements as guid pro guo for Comceast’s agreement to withdraw.
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Applicants provided in response to Bench Request No. 1 copies of side-agreements

the Applicants entered into with Level 3, Comcast and IBEW® granting various

concessions in exchange for the agreement by each of these intervenors to withdraw
from this proceeding. All three side-agreements were designated as “confidential™

‘under the protective order in this proceeding. Applicants declined to respond to the

inquiry in Bench Request No. 1 asking whether the provisions of these agreements
“provide guarantees or assurances, confer rights, or impose obligations that will not
be generally available or applicable to competitive local exchange companies or
customers.” With respect to this question, applicants stated they had “not yet
determined” the answer. Applicants later supplemented their response, stating that
they do intend the provisions of their agreements with Level 3 and Comcast to be
generally available to others. Applicants also supplemented their response to Bench
Request No. 1 by re-filing their agreements with Level 3 and Comcast, no longer
designating them as confidential.”

In its response to Comeast’s request for leave to withdraw from this proceeding, Staff
discussed Commission precedent on the subject of side-agreements between
intervenors and applicants for approval of a merger. Staff quoted from the
Commission’s Eighth Supplemental Order in Docket UT-991358, the Qwest/US West
merger proceeding, as follows:

Corporations are expected to be good citizens as well as good
companies. When corporations elect to participate in proceedings such
as this one, we expect them to fulfill their good citizenship obligation
by bringing forth evidence and making sound argument that will assist
us to make a reasoned decision in the public interest. As a corollary, the
Intervenors are encouraged to engage with other parties in settlement
discussions that may produce negotiated results to be presented to the

8 Applicant’s side-agreement with IBEW involves the companies making labor-related
coneessions to IBEW in exchange for IBEW?s agreement to withdraw. IBEW acknowledged at
prehearing its understanding that labor relations issues have no place in this proceeding. IBEW .
committed to 1imit its participation in this proceeding to issues appropriate to it and within the
Commission’s jurisdiction to determine. -

* The Commission, on April 23, 2009, issued its Notice of Commission Challenge to Assertions
of Confidentiality and Determination that Confidential Designations are not Warranted and
Notice of Intent To Make Documents Public (effective May 4, 2009). This notice was given with
respect to the Applicants’ side-agreement with IBEW. Neither the Applicants nor [IBEW
responded to-the notice within the ten-day period it allowed for response. Accordingly, the
confidential designation of the IBEW side-agreement with the Applicants was removed and the
document became publicly available as of May 4, 2009.
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Commission as a means to resolve in the public interest the prewously
contested issues in the case.

Here, the Intervenors purported to enter the proceedings to further
public interest considerations, but now they seek to withdraw from the |
proceedings based on their private interests. They have abdicated their
broader responsibility to be good citizens in favor of pursuing their own
narrower commercial interests. This threatens to undermine the
integrity and credibility of the Commission’s adjudicatory process.
With respect to the arrangements between Joint Applicants and AT&T,

" between U S WEST and MetroNet, and between U S WEST and
MecLeodUSA, these Intervenors to have asked our leave to intervene in
the public interest and then agreed privately o withdraw under a veil of
confidentiality when offered a concession in what they characterize as a
private dispute that is wholly unrelated to the matters before us.
Although Level 3 Communications ultimately waived its initial clalm
of conﬁdentlahty, we regard its agreement to withdraw in exchange for
a cash payment in the same light.

The side-agreements between U S WEST and the remaining
Intervenors who seek to withdraw pursuant to their agreements (i.e.,
Rhythms Links, Covad Communications, NEXTLINK, and SBC), do
touch on some of the issues raised in the merger proceeding. But these
private agreements are not intended to, and do not, assist the
Commission in its duty to ensure the merger between U S WEST and
Qwest is consistent with the public interest. Instead, these agreements
promote the narrower commercial ends of those who entered into them.
Indeed, the agreements arguably raise the question whether they are
contrary to the public interest, to the extent an individual corporate
participant in the telecommunications sector gains advantages for itself
relative to other corporate participants in the same industry.”®

Staff also pointed out that the Commission later initiated a penalty proceeding against
Qwest and numerous CLECs for failing to file certain agreements with the
Commission pursuant to 47 U.S.C. § 252, including agreements that Qwest had made
with CLECs in return for those companies’ agreement to drop their opposition in the
Commission proceeding to review the proposed merger between Qwest and US

* In Re Application of US WEST, Inc. and Qwest Communications Internationat, Inc., Docket
UT-991358, Eighth Supp. Order §§57-66 (June 19, 2000).
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WEST. The companies involved agreed to pay penalties totaling millions of dollars
to resolve that complaint.’!

The Commission’s concerns with “unfiled” or “private” side-agreements entered into
by applicants in exchange for the agreement of the intervenors to withdraw from a
proceeding are as vital and serious a matter today as in 2000-and 2005. This practice
by parties is particularly troubling when, as here, the intervenors entering into the
agreements do not disclose their agreements, provide them as part of their requests for
leave to withdraw, or otherwise file them requesting Commission review and
approval. Our procedural rules are perfectly clear that any such agreements must be
filed for review. WAC 480-07-700 states in relevant part:

The commission supports parties’ informal efforts to resolve disputes
without the need for contested hearings when doing so is [awful and
consistent with the public interest, and subject to approval by
commission order. . ..

The commission cannot delegate to parties the power to make final
decisions in any adjudicative proceeding. The commission retains and
will exercise its authority in every adjudicative proceeding to consider
any proposed settlement or agreement for approval.

While the Commission understands a party’s interest in seeking to address and
resolve issues relevant to a matter pending before usin a particular proceeding, we
expect that any resolution of such issues will be done in a manner that is transparent
and fully consistent with our obligation to protect the public interest. Agreements
affecting the rights of parties and, possibly, a broader set of interests that are not filed
with a request for Commission review and approval in accordance with the
Commission’s procedural rules and, in some cases, state and federal statutes, run
afoul of this fundamental Commission responsibility..

Accordingly, in light of the seriousness of this matter, the Commission has kept the
pending requests of Comcast and IBEW for leave to withdraw under advisement and
also reconsiders its prior order giving leave to Level 3 to withdraw. Because they .
present somewhat different issues from a substantive perspective, we provide further
background below as to the IBEW side agreement and, separately, the Level 3 and
Comicast side-agreements. :

- *! See Order No. 21,.Order Adopting and Approving Settlement Agreement; Closing Docket,

Docket UT-033011 (Feb. 28, 2005).
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2. IBEW Side-Agreement

The IBEW side-agreement is in the form of a Letter Agreement provided to the IBEW
by CenturyTel and Embarq on February 25, 2009. The letter opens with the

following (emphasis added):

We have appremated the engagement of your two labor organizations
(“CWA” and “IBEW™) in our discussions of the proposed merger
between CenturyTel, Inc. of Monroe, LA, and Embarq Corporation of
Overland Park, KS. This letter is written to sef forth the agreements
we have reached with respect to that merger and the relationship
among the CWA, IBEW, and “NewCo,” which will refer to
CenturyTel, the surviving parent, and its consolidated subsidiaries,
including Embarq Corporation.

The agreements reached “with respect to [the] merger” are set forth in detail in the
letter. The Applicants make a series of labor relations concessions to the unions. In
exchange the unions agree to give up their opposition to the merger in all state and
federal regulatory proceedings, to withdraw from such proceedings and to
“acknowledge that the merger meets all applicable approval standards without
conditions.”

On April 13, 2009, the IBEW filed with the Commission a letter responding to the
Commission’s Notice Concerning Agenda for Hearing, which informed the parties
that the side-agreements and pending requests for leave to withdraw would be
considered during the hearing. IBEW’s response is both procedurally inappropriate
and substantively disingenuous, claiming that the union adhered to its commitment to
not use it participation in this proceeding in any fashion related to matters outside the
scope of the proceeding and the Commission’s jurisdiction when, in fact, it did not
adhere to that commitment. TBEW’s response states, in part:

" Local 89 also takes issue with the implication in the Notice that Local
89 had an obligation to provide a copy of the agreement to the -
Commission as an attachment to its request to withdraw from this
proceeding. As discussed above, the agreement relates primarily to
labor relations and collective bargaining issues. Local 89 was cautioned
at the outset of this case, and readily agreed, that it should not raise any

~ matters related to collective bargaining or labor relations in this
proceeding. Local 89 was not trying to hide something from the
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Commission; it was .simply complying with the procedures set forth at
the beginning of this case to keep labor relations matters completely
separate from this proceeding.

This is simply sophistry. On the one hand, considering the language of its agreement
with the Applicants and IBEW’s argument quoted above, the union admits that “the
agreements ... reached with respect to [the] merger” “relate primarily to labor
relations and collective bargaining issues.” On the other hand, having acknowledged
its early agreement to “notraise any matters related to collective bargaining or labor

telations in this proceeding,” IBEW asserts that by withholding the side-agreement
- from Commission scrutiny “it was simply complying with the procedures set forth at

the beginning of this case to keep labor relations matters completely separate from

- this proceeding.” The paucity of reason inherent in these statements, considered

together and in relation to the side-agreement that describes itself as having'_been
reached in the context of IBEW’s participation in this proceeding and “reached with
respect to [the] merger” is baffling.

We have two principal concerns about the IBEW side-agreement. One, in common
with our concerns about the other side-agreements discussed below, is that by
entering into such an agreement and not insisting that it be filed for Commission
review, the Applicants exhibit either an insufficient knowledge of our statutory
mission and our procedural rules or their willingness to skirt around regulatory
requirements. Either way, this reduces our confidence in the Applicants’ managerial
fitness, one of the key considerations we must review in.the context of a proposed
merger. We expect, in the wake of this proceeding, that New CenturyTel will give
greater attention to building and maintaining a strong working relationship with the
Commission, and to internal compliance monitoring insofar as satisfaction of the
requirements of our statutes and rules is concerned. We expect no procedural gaffes
in the forthcoming AFOR application and any earnings review proceeding associated
with the AFOR or prior to it. ' '

Our second principal concern relates specifically to IBEW, and its counsel. Despite
IBEW’s representations at prehearing that it would keep labor relations out of this
case, and its unreasoned argument later that it did so, the language of the side-
agreement and IBEW’s own arguments show beyond peradventure that the union
used its status as a party in this proceeding principally, if not exclusively, to extract
labor concessions from the Applicants. While union-management negotiations are
important, and we would not want to interfere with them in any way, their insertion in
the regulatory process can undermine the integrity of our processes. The Commission
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-1s charged in proceedings such as this one with furthering the public interest. If
- parties dwell on issues outside the Commission’s regulatory purview, then it is

possible that the timeliness of our proceedings, and their substance, may be impacted
to the detriment of the greater public interest we must promote. It also undermines
the credibility of counsel who made representations to the tribunal that were
disingenuous at best The principles of the Rules of Professional Conduct, and
common professional courtesy, require attorneys appearing before us to be honest
and forthright in their representations and actions. The public interest deserves no
less.

3. Level 3 and Comcast Side-Agreements

- The Level 3 side-agreement, memorialized by a letter from Embarq to Level 3 dated

January 13, 2009, gives us less concern substantively than the IBEW or the Comcast
side-agreements.*” It basically memorializes their understanding that existing
interconnection agreements between Embarq and Level 3 will be left in place for up
to 12 months and that both parties will “use their best efforts to negotiate new
interconnection agreements” within that period of time. In exchange, Level 3 agrees
to withdraw from this docket.

As previously discussed, we are concerned about this side-agreement from a process
perspective. It undermines the integrity of the Commission’s adjudicatory process for
parties to intervene, ostensibly in the public interest, principally, or only, to gain
leverage to extract private concessions. Failure by Level 3 to disclose the side-
agreement at the time of its request for leave to withdraw from this proceeding is
equally troubling. The Commission’s procedural rules require that all agreements
parties reach to resolve their interests in contested proceedings be filed with
supporting documents, be reviewed by the Commission for consistency with the
public interest, and be the subject of a Commission order accepting them, accepting
them subject to conditions, or rejecting them.” Failure to file the side-agreement

- violates these rules. Violations of Commission rules are a serious matter that can lead

to penalties of up to $1,000 per day for each day of a continuing violation.

On a substantive level, our main concern is that to the extent this side-agreement
confers a benefit with respect to Level 3°s interconnection agreements with Embarg,

2 The Level 3 side-agreement is attached to this Order as Appendix 2 and is incorporated into the

body of this order by this reference.
B WAC 480-07-700, ef seq.
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- any such benefit(s) must also be made available to other CLECs. This issue now has -

been addressed by the Applicants’ commitment to make the terms of this side-
agreement generally available in the industry. We will make this a condition of this

- Order.

‘Turning to the Applicant’s side-agreement with Comecast, we have the same process
concerns as with the other two that need not be reiterated. We have stronger concerns
of a substantive nature with respect to this side-agreement.

The side-agreement with Comecast is in the form of a formal Settlement Agreement
entered into on February 13, 2009.% It provides that:

1) Joint applicants will enter into or continue negotiations to reach an
interconnection agreement with Comcast affiliates and will not object
to the Comcast affiliates utilizing the nterconnection to support VOIP
services. ‘

2) Joint applicants and Comeast will apply the change of law provisions
to any VOIP changes.

3} Joint applicants will not oppose any Comcast affiliate
interconnection, application for certificate, or expansion of certificate
on the grounds that such will be used to provide VOIP services.

4) Embarg will not limit the number of requests (including local
service requests, directory services requests, and requests to port
numbers) it will accept from Comecast during a given time period.

In exchange for these commitments by the Applicants, Comcast agrees not to
advocate against the merger. -

Comecast currently is a party in a pending docket before this Commissibn in which an
ILEC is objecting to interconnecting with Comcast because the requested
interconnection will be used to support VOIP services.”” While Applicants and their

- * The Comeast side—agreemeht is attached to this Order as Appendix 3 and is incorporated into

the body of this order by this reference.

* In the Matter of the Petition for Arbitration of an Interconmection Agreement Between
Comcast Phone of Washington, LLC and Lewis River Telephone Company, d/b/a TDS Telecom,
Pursuant to 47 U.S.C. Section 252(b), Answer of Lewis River Telephone Company d/b/a TDS
Telecom to Comcast Phone of Washington, LLC Petition for Arbitration, Docket UT-083055
(December 1, 2008).
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affiliates may:not have raised such arguments in interconnection negotiations, the fact .
that they here waive any such objection as part of the consideration in their side-
agreement with Comcast means that Comcast could gain an advantage relative to
others telecommunications providers who may enter into such negotiations with
Applicants. In addition, the Applicants’ agteement to not limit requests to port
numbers and other types of requests confers an advantage on Comcast relative to

other CLECs that do not have any such assurance. '

As in the case of the Level 3 side-agreement with Applicants, this issue now has been
addressed by the Applicants’ commitment to make the terms of the Comcast side-
agreement generally available in the industry. Again, we will make this a condition
of our Order. :

B. Commission Determinations

Considering that its subject matter is entirely inappropriate in the context of this
proceeding and considering the circumstances of its negotiation, we expressly reject
the side-agreement between Applicants and IBEW. We deny IBEW’s request for
leave to withdraw voluntarily from this proceeding. However, we dismiss IBEW as a
party on our own motion, finding on review that it misrepresented its interest in this
proceeding in its petition to intervene, that it in fzct had no substantial interest in this
proceeding, and that its participation is not in the public interest.

Because it was entered without the Commission having knowledge of the written
side-agreement between Level 3 and the Applicants, we rescind our Order 03, which
granted Level 3’s request for leave to withdraw. Order 03 is, in any event, superseded
by this Order.

We now have had the opportunity to review the side-agreements between Level 3 and

- the Applicants and between Comcast and the Applicants. They arguably confer

benefits upon these CLECs with respect to their interconnection agreements, or
interconnection agreement negotiations. The Applicants now state that the terms of -
these agreements will be made generally available in the industry, specifically to
other CLECs. We find under these circumstances that it is in the public interest to
approve these agreements as resolving the issues about which Level 3 and Comcast
were concerned in connection with this merger. Our approval is subject to the
condition that the terms of the agreements will be made available to other CLECs on
a nondiscriminatory basis, if requested.
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FINDINGS OF FACT

Having discussed above in detail the evidence received in this proceeding concerning
all material matters, and having stated findings and conclusions upon issues in dispute
among the parties and the reasons therefore, the Commission now makes and enters
the following summary of those facts, incorporating by reference pertinent portions of
the preceding detailed findings:

(D

@

(4)

- )

The Washington Utilities and Transportation Commission is an agency of the. -
State of Washington, vested by statute with authority to regulate rates, rules,

regulations, practices, and accounts of public service companies, including

telecommunications companies.

CenturyTel of Washington, Inc., CenturyTel of Inter Island, Inc., and
CenturyTel of Cowiche, Inc., are ILECs, “public service companies” and
telecommunications companies as those terms are defined in RCW 80.04.010,
and as those terms are otherwise used in Title 80 RCW. These companies
conduct business in Washington that is subject to the Commission’s
Jurisdiction. These companies are wholly owned subsidiaries of CenturyTel,
Inc.

United Telephone of the Northwest (UTNW), an ILEC, and Embarg
Communications Inc. (ECT), a provider of intrastate interexchange (i.e., long
distance) services, are “public service companies” and telecommunications
companies as those terms are defined m RCW 80.04.010, and as those terms
are otherwise used in Title 80 RCW. These companies conduct business in-
Washington that is subject to the Commission’s jurisdiction. These
companies are wholly owned subsidiaries of Embarg Corporation.

On November 24, 2008, Embarq Corporation and CenturyTel, Inc. filed a
joint application with the Commission seeking approval of an indirect transfer
of control of Embarq’s regulated Washington State operating-subsidiaries to
CenturyTel. The proposed transfer of control will result from a merger
between CenturyTel, Inc. and Embarg Corporation.

On April 22, 20009, the active parties in this proceeding—Applicants, Staff
and Public Counsel—filed a Settlement Agreement including conditions as
discussed in the body of this Order and as set forth in Appendix 1 to this
Order. Conditions I, 3 and 5-11in the Settlement Agreement adequately
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(6)

(7

(8

address potential harms arising from the proposed merger, as identified in the
response cases filed by Public Counsel and Staff. Conditions 2, 4 and 12
lack reporting requirements that are necessary to address potential harms

- recognized by the Commission on the basis of the record, as discussed in the

body of this Order.

We are unable to find that the proposed merger between CenturyTel, Inc.-and
Embarq Corporation, and their wholly owned subsidiaries that do business in

. Washington state subject to the Commission’s jurisdiction, is consistent with
‘the public interest based on the on the terms provided by their joint

application as modified by the Settlement Agreement. However, with the
addition of the conditions set forth in this Order, the proposed transaction is
consistent with the public interest.

The side-agreement between Applicants and IBEW concerns only matters
that are outside the Commission’s jurisdiction and inappropriate to this
proceeding. It would be contrary to the public interest for the Commission to
approve this agreement. The Commission finds on review that IBEW does
not have a substantial interest in this proceeding and its participation is not in
the public interest.

The side-agreements between Applicants and Level 3, and between Comcast
and Level 3 resolve the specific interests of the two CLECs. Subject to the
condition that the terms of these agreements will be generally available in the
industry, specifically to other CLECs, it is consistent with the public interest
to approve these agreements and grant these intervenors leave to withdraw,

CONCLUSIONS OF LAW

Having discussed above all matters material to this decision, and having stated

~detailed findings, conclusions, and the reasons therefore, the Commission now makes’

the following summary conclusions of law, incorporating by reference pertinent
portions of the preceding detailed conclusions:

(1

(2

The Washington Utilities and Transportation Commission has jurisdiction
over the subject matter of, and parties to, these proceedings.

Chapter 80.12 RCW requires public service companies to secure Commission |
approval before they can lawfully sell or otherwise dispose of the whole or
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(4)

()

(6)

(7)

(8)

any part of their franchises, properties or facilities that are necessary or useful .
n the performance of their duties to the public. Any sale or disposition made
without Commission authority is void.

WAC 480-143-170 governs the Commission’s standard of review for a
change of control transaction and requires finding that the transaction is
consistent with the public interest. To be consistent with the public interest,
the transaction must not harm the public interest.

The Settlement Agreement commitments, as further conditioned by this
Order, are sufficient to protect customers and the public interest from risks of
harm associated with this change of control transaction.

The Commission should authorize this change of control transaction, as
consistent with the public interest.

The Commission should reject the side-agreement between IBEW and
Applicants and deny IBEW’s request for leave to withdraw voluntarily.
However, the Commission should dismiss IBEW from this proceeding
because 1t has no substantial interest in the subject matter of this proceeding
and its participation is not in the public interest.

The Commission Secretary should be authorized to accept by letter, with
copies to all parties to this proceeding, any filing necessary to.comply with
the requirements of this Order.

The Commission should retain jurisdiction over the subject matters and the
parties to this proceeding to effectuate the terms of this Order.

ORDER

THE COMMISSION ORDERS THAT:

)

The merger between CenturyTel, Inc. and Embarg Corporation, and the
change in control of their wholly owned subsidiaries—CenturyTel of
Washington, Inc., CenturyTel of Inter Island, Inc., and CenturyTel of
Cowiche, Inc., United Telephone of the Northwest and Embarq
Communications Inc.—on the terms provided by their joint application, as
conditioned by the terms of the Settlement Agreement attached to and made a
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@

S

(3)
(6)

7

®

part of this Order by prior reference, and as further conditioned below in
ordering paragraphs (2), (3) and (4) is approved.

- Three years after the date on which the merger closes the combined
- companies are required to file with the Cormmission a report that includes a

normalized, pro forma results of operations for regulated services in -
Washington reflecting merger synergy savings realized through the relevant
periods (test year and pro forma year).

The combined companies are required to track and report annually to the
Commission on the anniversary date of the merger closing the costs and
synergy savings-of the merger on a company-wide basis and a Washington
basis.

The combined companies are required to submit a report to Commission Staff
at least five days prior to the payment of each dividend by any New
CenturyTel ILEC that calculates the average market value of New
CenturyTel's common equity as a percent of the book value of the company's
net debt in the manner contemplated in Section 2.a.i of the Settlement
Agreement regardless of whether the dividend restriction set forth in Section
2.a1is triggered. The report must include supporting data sufficient to permit
Staff to confirm the calculation. In addition, the combined companies are
required to inform Staff within three business days if the conditions triggering
restrictions materialize.

Order 03 Granting Leave to Withdraw to Level 3 is rescinded.

Side-agreements between Applicants and Level 3, and Applicants and
Comcast are approved. Level 3 and Comcast are granted leave to withdraw
from this proceeding.

The side-agreement between Applicants and IBEW is rejected. IBEW is
dismissed as a party to this proceeding.

CenturyTel, Inc. and Embarq Corporation, and New CenturyTel are
authorized and required to make any filings necessary and sufficient to
effectuate the terms of this Order.
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(9)  The Commission Secretary is authorized to accept by letter, with copies to all
parties to this proceeding, a filing that complies with the requirements of this
Order.

(10) The Commission retains jurisdiction to effectuate the terms of this Order.
Dated at Olympia, Washington, and effective May 28, 2009,
WASHINGTON STATE UTILITIES AND TRANSPORTATION COMMISSION
JEFFREY D. GOLTZ, Chairman
PATRICK J. OSHIE, Commissioner

PHILIP B. JONES, Commissioner

NOTICE TO PARTIES: This is a Commission Final Order. In additien to
judicial review, administrative relief may be available through a petition for
reconsideration, filéd within 10 days of the service of this order pursuant to
RCW 34.05.470 and WAC 480-07-850, or a petition for rehearing pursuant to
RCW 80.04.200 and WAC 480-07-870. |
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APPENDIX 1
SETTLEMENT AGREEMENT
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. APPENDIX 2
AGREEMENT BETWEEN APPLICANTS AND LEVEL 3
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APPENDIX 3
AGREEMENT BETWEEN APPLICANTS AND COMCAST
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APPENDIX 4
STAFF AND PUBLIC COUNSEL JOINT RESPONSE
TO BENCH REQUEST NO. 3
(REDACTED VERSION)



