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ASSOCIATION, CENTURY LINK, AND
FRONTIER
EXPEDITED CONSIDERATION
REQUESTED

INTRODUCTION
CenturyLink, Frontier and Oregon Telecommunications Association (“OTA”)
(collectively, the “ILECs”) raise nearly identical arguments in response to OCTA’s motions to
compel production of broadband line count and revenue data sought by OCTA’s data requests.
Accordingly, OCTA has combined its reply to these arguments below. As shown herein, the
arguments raised by the ILECs all fail.1
First, the ILECs’ argument that ORS 759.218 bars discovery of broadband revenues here
fails, because a statute that limits revenue attribution in ratemaking cases does not apply here,
and certainly does not prohibit discovery in investigating how to best calculate and distribute the
Oregon Universal Service Fund (“OUSF”).

1

Today, OTA provided a supplemental response to DR 8 that resolves the dispute over that data request. OCTA
hereby withdraws its motion to compel with respect to DR 8 promulgated on OTA members.
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Second, the ILECs’ argument that broadband revenues are outside the scope of this
docket because the OUSF will not directly support broadband fails, because the revenue data
sought nonetheless in an indicator of whether and where further carrier subsidies may be needed,
and, therefore, is directly relevant to the issue of how to calculate and distribute the OUSF.
Third, the ILECs’ argument that compelling discovery of broadband data falls outside the
jurisdiction of the Commission is a red-herring that conflates the ability to directly regulate
activities with the ability to obtain information about revenues from such activities and would
lead to absurd results in other contexts.
Fourth, the ILECs’ objections based on undue burden are without merit because OCTA’s
requests expressly allow flexibility in the format of the responsive data, negating the concerns
the ILECs raise.
A.

The ILECs fail to address the general relevance of ILEC revenues to the

OUSF.
All ILEC revenues derived from the supported networks are relevant to the issues in this
docket. OCTA’s motion explained why, stating:
“A central issue in the docket is ‘[w]hat changes should be made to
the existing OUSF related to the calculation, the collection, and the
distribution of funds. Calculation of OUSF support must take into
consideration whether a carrier actually needs support.’”2
That general principle establishes the relevance of the data sought by OCTA. OCTA
separately stated this general principle another way:
“Specifically, information on broadband services requested by
Data Requests 1, 3 and 4 is needed for OCTA to evaluate options
for calculating and distributing future OUSF funds, and potentially
present testimony to the Commission, including projections as to

2

See Motion to Compel to OTA, at 5, Motion to Compel to CenturyLink at 3-4, Motion to Compel to Frontier, at 4.
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how the size of the OUSF might be impacted by such changes to
the calculation of support.”3
In short, the Commission should be able to consider whether support is actually needed,
by looking all sources of revenue – whether from broadband, RUS grants, or elsewhere. The
general relevance of the information does not depend on use of broadband revenues as off-sets in
any form (a misconception underpinning the arguments based on ORS 759.218).
With respect to broadband, OTA’s general objections to relevance are based on the
exclusion of proposed Issue #1 from this phase of the docket. But those objections, in turn, are
based on a misconception that broadband could only be relevant if the Commission is
considering repurposing the fund to support broadband. That’s simply a false assumption. In
considering how to calculate and distribute OUSF to achieve its current purpose – the availability
of basic telephone service – the Commission is free to consider whether the amount of
broadband revenues that ILECs earn off of the supported networks might affect the appropriate
amount of any future support. Discovery of those revenues is, therefore, reasonably calculated to
lead to admissible evidence.4
The ILECs’ response offers nothing to rebut the proposition that calculations must take
into account carriers’ need for support, to which broadband revenues are obviously relevant.
Accordingly, no further demonstration by OCTA of the information’s relevance is necessary.
The foregoing, standing alone, is sufficient to grant discovery of the broadband data sought by
OCTA.

3
4

Motion to Compel to OTA, at 6, Motion to Compel to CenturyLink at 6, Motion to Compel to Frontier, at 5.
See ORCP 36.
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B.

The ILECs’ focus on a single sentence of OCTA’s motions fails to rebut
OCTA’s general argument regarding the relevance of the requested data,
and is based on a misreading of ORS 759.218.

The ILECs focus much of their briefing on OCTA’s additional statement that “Carrier
revenues that can be used to off-set the cost of providing service are relevant to that analysis.”5
The ILECs essentially pounce on this sentence, contending that such cost off-sets would violate
ORS 759.218, and contending that discovery of broadband revenues is thus prohibited.
The ILECs are incorrect. ORS 759.218 is concerned with ratemaking, and prohibits only
attribution of non-regulated revenues to regulated services in that context. It has no bearing on
the Oregon Universal Service Fund, nor on the proper scope of discovery generally, and certainly
does not prohibit the discovery sought here.
ORS 759.218 regulates ratemaking proceedings. Paragraph (3) expressly references
ratemaking proceedings, stating:
“(3) The commission may approve a telecommunications utility
rate proposal for basic local service rates that utilizes revenues
from other regulated services to partially cover the costs of
providing basic local service.”6
Paragraphs (1) and (2), read in context with paragraph (3), plainly constrain the
accounting of revenues for ratemaking purposes, when the Commission determines how much
carriers may charge:
“(1) A telecommunications utility may not use revenues earned
from, or allocate expenses to, that portion of the utility’s business
that is regulated under this chapter in order to subsidize activities
that are not regulated by this chapter.”7

5

Oregon Telecommunications Association’s Response to OCTA’s Motion to Compel (“OTA Response”), at 2-3;
Joint Response of Frontier and CenturyTel to OCTA’s Motion to Compel (“Joint Response”), at 3-4.
6
ORS 759.218(3).
7
ORS 759.218(1).
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“(2) The Public Utility Commission may not require revenues or
expenses from an activity that is not regulated under this chapter to
be attributed to the regulated activities of a telecommunications
utility.”8
Paragraph (1) plainly does not apply here because it restricts ILECs, not the Commission.
Paragraph (2) also plainly does not preclude the discovery sought here. OCTA’s motion
does not ask the PUC to require that revenues be attributed to any regulated activities for
purposes of ratemaking, which is all that ORS 759.218 forbids.
First, this is not a ratemaking proceeding. OCTA is not asking the Commission to set, or
change, CenturyLink’s, Frontier’s, or OTA’s members’ rates. Extending ORS 759.218 to this
context would make no sense. The issues before the Commission, as reflected in the issues list,
are fundamentally different than the distinct issues in a ratemaking proceeding. The fundamental
issue here is not carrier’s rates, but the future of a distinct subsidy mechanism – the OUSF.
Second, even assuming arguendo that ORS 759.218 did apply, it does not prohibit
compelling ILECs to provide information on revenues. The only Commission action barred by
ORS 759.218 is “requir[ing] revenues or expenses from an activity that is not regulated under
this chapter to be attributed to the regulated activities of a telecommunications utility.”9 Through
its discovery requests, OCTA does not seek not to have the Commission attribute non-regulated
broadband revenues to regulated activities for ratemaking purposes; OCTA simply wants to
know what the broadband revenues are and to ask the Commission take them into consideration
in determining the level of a carrier’s need for OUSF support. Granting OCTA’s motion to

8
9

ORS 759.218(2).
Id.
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compel does not require any attribution of ILEC revenues or expenses, and is therefore not
prohibited by the statute.
Finally, the relevance of broadband revenues to this proceeding does not depend on any
such attribution of non-regulated revenues to regulated activities. The arguments presented by
OTA, Frontier, and CenturyLink attempt to create the impression that broadband revenues are
only relevant if the Commission attributes broadband revenues to regulated basic telephone
service. To paint this picture, OTA goes so far as to assert that OCTA must have used “service”
as defined by ORS 759.425.10 But this picture is false, and it misses the broader point about the
relevance of all ILEC revenues derived from the supported networks to this proceeding.
The broader point is that in determining how to calculate and distribute OUSF the
Commission should be allowed to look at the overall revenues and expenses of the ILECs. It is
that simple. More specifically, the Commission should be able to pose a common sense
question: “Do the companies that currently receive $43 million dollars in annual OUSF
support11 actually need it?” The revenue information sought is relevant to that question.
The single sentence to which the ILECs object merely illustrates one specific way that
revenues could be used in calculations. There are many ways that revenue data could factor into
OUSF calculations and distributions as part of an effort to limit excessive OUSF subsidies.
Another mechanism that the Commission could consider would be using broadband revenues to
do basic allocation on the cost side of the OUSF calculation. For example, if an ILEC’s revenue

10

OTA Response, at 3.
See In the Matter of the PUBLIC UTILITY COMMISSION OF OREGON Investigation Into Expansion of the
Oregon Universal Service Fund to Include the Service Areas of Rural Telecommunications Carriers, Order 12-206,
Docket UM 1017 (June 5, 2012), at Appendix A, page 4 (noting increase of total OUSF disbursements from $35

11

million to $43 million.”).
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data shows that 50% of the revenues for a given local loop come from broadband services, then
the Commission might decide to limit what percentage of the costs of the loop should be
allocated to basic telephone service for purposes of establishing OUSF support. Broadband
revenues could also be used in adjusting the “benchmark” used in the calculation of OUSF.
None of those mechanisms would violate ORS 759.218, because none require attributing
broadband revenues to regulated services.
Even if some types of revenue are ultimately excluded from the OUSF calculations, such
data is useful to the Commission and parties in determining what the proper calculation should
be. The utility of the revenue data does not depend on the Commission’s ultimate decision as to
the calculation and distribution of OUSF. The scope of discovery cannot depend on the outcome
of the proceeding; rather, the purpose of the discovery sought is to allow the parties in the
proceeding to help inform the Commission’s ultimate decision. The scope of discovery,
expressly including even material that is not itself admissible, is deliberately broad enough to
include such background information.12 And there is no conceivable way that using revenue data
as background when discussing future OUSF calculation mechanisms could violate
ORS 759.218. It simply has no effect here.
C.

The argument that the Commission lacks jurisdiction to compel discovery of
broadband revenues is a specious red-herring with absurd consequences.

CenturyLink and Frontier argue that the Commission lacks jurisdiction to regulate
broadband, and that therefore the Commission has no jurisdiction to compel production of any
information concerning broadband, including revenue numbers. This argument has absurd

12

See ORCP 36.
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consequences, and is based on a fundamental misconception of the relationship between direct
power to regulate an activity and the power to obtain information stemming from that activity.
Even if one accepted the premise that broadband is interstate in nature, and the
implication that broadband must be regulated by the FCC rather than the Commission, the
conclusion that the Commission lacks jurisdiction to compel production of information about
such services does not follow.
OCTA’s requests do not concern the aspects of broadband that are in the exclusive
jurisdiction of the federal government, but simply concern the revenues from broadband and
other services. The existence and amount of those revenues is not the exclusive province of the
FCC. This is shown by recent Commission practice, and by the absurd consequences of the
OTA/CenturyLink/Frontier position.
First, information about services regulated by the FCC is relevant to inform Commission
decision-making in many contexts, as Frontier and CenturyLink have recognized in this and
other proceedings. For instance, the OPUC cannot regulate interstate long distance rates, but the
FCC’s plan to transition interstate access charges to the 0.0001 level is obviously relevant in this
Commission’s regulation of ILEC intrastate access rates and other ILEC rates. The ILECs have
never suggested that the Commission ignore changes to ILEC interstate revenues when
determining how to regulate intrastate rates. In fact, the ILECs have suggested in presentations
made to this Commission at Public Meetings that intercarrier compensation reforms adopted by
the FCC should be considered by the Commission in establishing OUSF levels. Furthermore,
this Commission requires ILECs to provide broadband data in annual Form O and Form I reports
filed with the Commission. Taken to its logical conclusion, the ILECs’ jurisdictional argument
would prohibit the Commission from collecting such data from the ILECs.
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Second, OTA, CenturyLink and Frontier’s position carries absurd consequences. For
instance, federal law states that “[n]o State court shall have jurisdiction over any claim for relief
arising under any Act of Congress relating to patents, plant variety protection, or copyrights.”13
But if the Oregon Department of Revenue were to sue in state court for unpaid taxes on revenues
arising from patented products (e.g., iPhones) or copyrighted material (e.g., book sales), it would
be absurd to argue the amounts of revenues are immune from discovery simply because patent
and copyright fall within exclusive federal jurisdiction. Oregon may not be able to impose its
own patent and copyright laws, but it can find out how much revenue Powell’s Books earns from
books, or how much the Apple Store in Portland sold in iPhones. Yet, this is exactly the type of
limitation on discovery the ILECs are contending for here.
D.
OTA’s objections as to burden reveal a misreading of OCTA’s requests, and
are without merit.
OCTA’s DR 3 to each OTA entity requests the following:
For 2011, provide the company year-end line counts for the
following services by wire center and study area (to the extent
these data are not available at the wire center level, please provide
the data at the lowest level of granularity available, such as rate
center):
A.
B.
C.
D.

Residential local voice service;
Business local voice service;
Residential broadband service provided by the
company or its affiliates;
Business broadband service provided by the
company or its affiliates.

OCTA’s DR 4 to each OTA entity requests the following:
As of December 31, 2011, provide the company average revenue
per line for the following line types and by wire center and study

13

28 USC § 1338.
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area (to the extent these data are not available at the wire center
level, please provide the data at the lowest level of granularity
available, such as rate center):
A.
B.
C.
D.

Residential local voice service;
Business local voice service;
Residential broadband service provided by the
company or its affiliates;
Business broadband service provided by the
company or its affiliates.

Despite the italicized language above, Frontier and CenturyLink object that they do not
normally maintain data by wire center, and that given the number of wire centers they each have,
compliance with the request would be burdensome.14 OTA similarly objects that OCTA’s data
requests seek data by customer class that, at least for “most” members, would require a special
study that would be burdensome to conduct.15 But the original data requests provide the
alternative – to provide the data at the lowest level of granularity that is already “available.” If
CenturyLink and Frontier maintain this data in a less granular form, then they should simply
provide it in that form. Since OTA’s objections imply that at least some of its members record
data by customer class, that data should be provided in whatever form it is available. Other OTA
members should provide the data in the format they collect it, even if it is not broken down by
customer class.
//
//
//
//

14
15

Joint Response, at 5.
OTA Response, at 7.
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CONCLUSION
For the foregoing reasons, OCTA respectfully requests that its motion to compel
discovery be granted.
DATED this 21st day of November, 2012.

DAVIS WRIGHT TREMAINE LLP

By:
MARK TRINCHERO, OSB #883221
Email: marktrinchero@dwt.com
ALAN GALLOWAY, OSB #083290
Email: alangalloway@dwt.com
Telephone: (503) 241-2300
Facsimile: (503) 778-5299
Of Attorneys for OCTA
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