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I. INTRODUCTION 

NewSun Energy LLC (“NewSun”) hereby submits these comments to the Oregon 

Public Utility Commission (the “Commission”) regarding the entirely new, incredibly 

lengthy, and unduly complicated standard power purchase agreement (“Standard PPA”) 

jointly proposed by the purchasing utilities (the “Joint Utilities’ Proposed PPA”).  The 

Commission conducted the AR 631 rulemaking to adopt clear and concise rules 

governing the Joint Utilities’ purchase of power from small qualifying facilities (“QFs”), 

as required by the Public Utility Regulatory Policy Act (“PURPA”).  At the conclusion of 

its AR 631 rulemaking, the Commission specifically directed the Joint Utilities to 

“revise” their existing Standard PPAs to comply with these new rules.  Instead of revising 

their Standard PPAs, however, the Joint Utilities opportunistically crafted an entirely new 

document.  Predictably, the Joint Utilities’ Proposed PPA unilaterally incorporates a slew 

of changes—both in detail and in concept—that are outside the scope of AR 631, have 

not been approved by this Commission, are one-sided in favor of the Joint Utilities, and 

that would, if adopted, create new market barriers for small QF development.  NewSun 

continues to recommend that standard contracts be simple and easy to understand, and 
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that this implementation docket should focus implementing the rules adopted in AR 631, 

without introducing a host of new and unvetted issues designed to discourage the 

development of QFs.   

II. THE COMMISSION’S POLICY GOAL FOR THE STANDARD PPA IS TO 
ELIMINATE “MARKET BARRIERS” FOR SMALL QFS  

The Commission’s long-standing PURPA policy has been to balance the efficient 

development of QFs against the requirement to keep ratepayers indifferent to QF costs.  

As far back as 1981, in its very first orders implementing PURPA, the Commission 

expressly stated that its intent is “to provide maximum economic incentives for 

development of qualifying facilities while insuring [sic] that the costs of such 

development do not adversely impact utility ratepayers who ultimately pay these costs.”1  

The Commission more fully articulated this policy in its 1988 report to the Oregon 

Legislature: 

It is the policy of the Oregon Public Utility Commission that federal and 
state laws and regulations will be carried out in a manner that encourages 
the economically efficient development of qualifying facilities in Oregon.  
It is the goal of the Commission to ensure desired qualifying facility 
development through stable and predictable actions by the Commission, 
accurate price signals, and full information to developers and the public 
regarding power sales requirements.2  

This policy was reiterated yet again in Order 05-584: “This Commission’s goal has been 

to encourage the economically efficient development of these qualifying facilities (QFs), 

 

1 Order No. 81-319, May 6, 1981 (Emphasis added).   
2 Cited by the Commission in Order 05-584, p. 9, May 13, 2005 (Emphasis added).     
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while protecting ratepayers by ensuring the utilities pay rates equal to that which they 

would have incurred in lieu of purchasing QF power.”3 

It was this policy of balancing the needs of small QFs and ratepayers that led the 

Commission to adopt Standard PPA terms.   As far back as 1984, the Commission 

specifically acknowledged the “inequity in bargaining power between small QFs and 

utilities.”4  One way to address this “inequity of bargaining power” was by adopting 

Standard PPA terms and conditions.  In 2005, the Commission further refined its 

Standard PPA terms to overcome persistent “market barriers” that “pose obstacles” to 

QF’s negotiation of a power purchase agreement.5 

We continue to adhere to the policy, as articulated in Order 91-1605, that 
standard contract rates, terms and conditions are intended to be used as a 
means to remove transaction costs associated with QF contract 
negotiation, when such costs act as a market barrier to QF development. 
Standard contracts are designed to eliminate negotiations and to thereby 
remove transactions costs.  In implementing PURPA, FERC recognized 
that some QF projects would be too small and have projected revenues too 
minimal to justify investing the upfront costs necessary to engage an 
attorney on an hourly basis to negotiate a QF power purchase contract. 6 

Thus, one of the primary purposes of the Standard PPA is reduce transaction costs—and 

particularly legal costs—associated with small QF contracting.  

 In addition to transaction costs, the Commission also specifically recognized that 

purchasing utilities inherently possess “asymmetrical information” in contract 

negotiations.   

 

3 Id. at 1.  
4 See Id, referring to Order No. 84-742.   
5 See Id. at 16.  
6 See Id.  
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The evidence in this proceeding shows that market barriers other than 
transaction costs pose obstacles to a QF’s negotiation of a power purchase 
contract.  In addition to transaction costs, which in economics and related 
disciplines are traditionally considered to encompass only those costs that 
are incurred to make an economic exchange, parties identified other 
market barriers such as asymmetric information and an unlevel playing 
field that obstruct the negotiation of non-standard QF contracts.  Just like 
transaction costs, these market barriers can render certain QF project 
uneconomic to get off the ground if an individual contract must be 
negotiated.7 

Another purpose of the Standard PPA is to “level the playing field” between the QF and 

the purchasing utility.   

A third “market barrier” addressed by the Standard PPA terms relates to 

financing.  The Commission has long understood that the Standard PPA is the revenue 

contract upon which lenders rely in order to finance small facilities.   

[I]t is necessary to ensure that the terms of the standard contract facilitate 
appropriate financing for a QF project.  Consequently, we agree with Staff 
and other parties that our fundamental objective is to establish a maximum 
standard contract term that enables eligible QFs to obtain adequate 
financing, but limits the possible divergence of standard contract rates 
from actual avoided costs.8 

If the terms of the Standard PPA impose either draconian or unknown financial or 

contract risks on the QF, then lenders may be unwilling to finance their projects.   

III.   THE JOINT UTILITIES’ PROPOSED PPA DOES NOT MITIGATE 
MARKET BARRIERS FOR SMALL QFS; IT IS A MARKET BARRIER 

The Joint Utilities’ Proposed PPA threatens to undue over four decades of careful 

balancing by the Commission with respect to its Standard PPAs.  First, the Joint Utilities’ 

Proposed PPA is not a “revised standard form contract” that complies with AR 631, as 

 

7 Id. (Emphasis added).  
8 Id. at 19.  
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requested by the Commission in Order 23-152 (“Public utilities subject to these rules will 

initiate a proceeding before the Commission in which they file a revised standard form 

contract no later than 30 days from the date of the order.”) (Emphasis added).  As the 

Commission noted in Order 23-152, the rules adopted in AR 631 “are the culmination of 

significant work and coordination between Commission Staff and stakeholders, including 

public utilities, QF developers, and industry groups representing QF developers.” 

Nevertheless, the Joint Utilities’ Proposed PPA is an entirely new document, in many 

respects untethered from, and unconstrained by, the work and coordination culminating 

in the AR 631 rules.  NewSun understands that other stakeholders are providing 

comments chronicling in exhaustive detail how the Joint Utilities’ Proposed PPA exceeds 

the scope of AR 631.  Rather than duplicate their work, NewSun points to the breadth of 

these stakeholder comments to illustrate how far the Joint Utilities have strayed from AR 

631.  

The Joint Utilities’ Proposed PPA also reflects an exercise of the Joint Utilities’ 

asymmetrical information and bargaining power.  No other stakeholder groups were 

consulted by the Joint Utilities on a proposed new Standard PPA, let alone included in the 

drafting process.  The Joint Utilities simply drafted a new contract form that includes 

their own preferred terms and conditions.  Further, the Joint Utilities have refused to even 

provide a redline of the Joint Utilities Proposed PPA against any existing Standard PPA.  

By refusing to provide a redline, the Joint Utilities have made it exceedingly difficult for 

QFs and their lenders to identify where and how the Joint Utilities’ Proposed PPA differs 

from existing Standard PPAs.  Of course, the Joint Utilities know whether and where they 

may have hidden trap-doors in their proposed contract terms, but QFs have to parse 
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through the entire 50-page document line-by-line in order to ferret out any newly added 

financial and contract risks.  This drafting dynamic upsets the balance by tilting the 

playing field heavily toward to the Joint Utilities.  

 

Not only would the Joint Utilities’ Proposed PPA fail to mitigate small QF 

transaction costs—it would actually add significant transaction cost.  The Joint Utilities 

have managed to take existing Standard PPA terms of approximately 20 pages in length 

and ballooned them up to nearly 50 pages in length.  Adopting an entirely new, more 

complicated, and highly technical legal document that is two and half times longer than 

the current Standard PPAs would force QFs to expend significant legal fees just to review 

and understand the terms of the contract.  Based on experience, NewSun reasonably 

estimates that, in addition to their own staff time and resources, it would cost a small QF 

tens of thousands of dollars in legal review fees just to read and understand the new terms 

and conditions in the Joint Utilities Proposed PPA.  And that is for a QF that is already 

experienced in Oregon.  Many experienced QFs may simply take their business 

elsewhere.  For a new QF, or for an experienced QF looking to enter the Oregon market, 

the Joint Utilities’ Proposed PPA could create an insurmountable market barrier.   

The Joint Utilities’ Proposed PPA would also impose a significant burden on QF 

lenders.  Because the Standard PPA is the revenue document that ensures repayment of 

the loan, potential lenders will undertake a detailed review of the Standard PPA as part of 

their underwriting process.  The sheer length and complexity of the Joint Utilities’ 

Proposed PPA would burden lenders with significant additional review time and costs.  

Even for lenders that have experience financing against the existing Standard PPAs, there 
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is no redline to guide them through the changes.  Any added risk identified or perceived 

by the lender could result in added collateral obligations or higher finance charges for the 

small QF.  Further, potential lenders may reasonably conclude that both known and 

unknown risks associated Joint Utilities’ Proposed PPA make it unfinanceable altogether.  

Finally, the Commission should be aware that lenders typically require borrowers to 

reimburse their out-of-pocket legal review fees. A small QF therefore faces significant 

added legal fees both for their own review and for their lender’s review.   

The Joint Utilities’ Proposed PPA would impose terms and conditions for 

Standard PPAs for small QFs that are worse than non-standard contract terms for large 

QFs.  For context, PacifiCorp recently filed in Commission Docket RE 142 an executed, 

non-standard PPA for a 55 MW QF that is 42 pages long.9  Upon an initial review, the 

basic structure and layout of PacifiCorp’s non-standard PPA is strikingly similar to the 

Joint Utilities’ Proposed PPA.  It appears, therefore, that the Joint Utilities’ Proposed 

PPA starts with PacifiCorp’s non-standard PPA and then adds nearly 10 pages of 

additional terms and conditions.  In other words, the Joint Utilities have taken their 

preferred non-standard PPA and made it longer, more complicated, more expensive to 

review, more risky to lenders, and more favorable to the purchasing utility.  In so doing, 

the Joint Utilities’ Proposed PPA undermines the very purposes—as repeatedly 

articulated by the Commission over the last forty years—for even having a Standard PPA 

in the first place. It simply defies logic and common sense that 3 MW QF would be 

 

9 https://edocs.puc.state.or.us/efdocs/HAQ/re142haq13018.pdf  

https://edocs.puc.state.or.us/efdocs/HAQ/re142haq13018.pdf
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required to navigate a “Standard PPA” that is considerably longer than the PPA that the 

same purchasing utility executed with a 55 MW project.   

NewSun also points out that the pressing legal demands of decarbonization dictate 

that the Commission should be taking steps to make it easier, and not more difficult, for 

small QFs to contract with purchasing utilities.  PUPRA was first passed with one 

primary goal to reduce the country’s reliance on fossil fuels by encouraging the 

development of more efficient co-generation facilities and renewable qualifying facilities.  

To this day, PURPA can still be a powerful tool to facilitate and accelerate 

decarbonization.  The Commission should not miss this opportunity to capitalize on the 

critical role PURPA can play in implementing House Bill 2021.  PGE must reduce 

emissions from its 8.1 million metric ton CO2 equivalent (“MMTCO2e”) baseline to only 

1.62 by 2030.10  PacifiCorp must reduce its emissions from its 8.99 MMTCO2e baseline 

to only 1.79 by 2030.11 It will require heroic efforts over the next seven years to meet that 

first target.  Allowing the Joint Utilities to deter small QF development through an 

unnecessarily long and complicated “Standard PPA” would only serve to frustrate HB 

2021 compliance.  And this is especially true now, in an environment in which both 

utilities subject to HB 2021 have stayed or delayed their renewables procurements12 at 

 

10  In re Portland Gen. Elec. Co. 2023 Integrated Resource Plan and Clean Energy 
Plan, Docket No. LC 80, Clean Energy Plan and Integrated Resource Plan 2023 at 
17 (Mar. 31, 2023).  

11  In re PacifiCorp 2023 Integrated Resource Plan and Clean Energy Plan, Docket 
No. LC 82, Oregon 2023 Clean Energy Plan at 1 (May 31, 2023). 

12  In re Portland Gen. Elec. Co. Request for Waiver of 2023 RFP Process, Docket 
No. UM 2274, Ruling (Aug. 29, 2023); See also In re Portland Gen. Elec. Co. 
Affiliated Interest Transaction with Portland Renewable Resource Co., Docket 
No. UI 489, PGE’s Application for Reconsideration or Motion for Clarification at 
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the same time Commission Staff has expressed concern (at least for Portland General 

Electric) that their Clean Energy Plan “does not provide Staff with confidence that PGE 

will have the right resources in the right quantities to make the needed operational 

changes to meet HB 2021 requirements.”13  Decarbonization requires all hands on deck 

and PURPA is one powerful tool the Commission can use to help get us there.  

IV. THE JOINT UTILITIES SHOULD SUBMIT A REDLINE REVISION OF 
AN EXISTING STANDARD PPA 

For the reasons set forth above, NewSun proposes that the Commission direct the 

Joint Utilities to file a redline version of an existing standard PPA that complies with AR 

631 and does nothing more (absent express agreement of other stakeholders).  A redline 

showing all new and modified contract terms will allow both the Commission and other 

stakeholders to more quickly and efficiently evaluate the changes proposed by the Joint 

Utilities.  Specifically, it will allow the Commission to verify that any proposed changes 

faithfully implement the rules adopted in AR 631 without undue embellishment or 

deviation.   

Because the Joint Utilities have stated that creating a redlined Standard PPA 

would be infeasible, NewSun has gone ahead and prepared just such a redline to illustrate 

that it is indeed possible, attached here as Exhibit A.  The redline submitted with these 

 

22 (Sept. 15, 2023) (“The schedule in UM 2274 has been temporarily suspended 
at PGE’s request to allow time for the Commission to further consider and clarify 
its intent with respect to Condition 2.”); In re PacifiCorp 2022 All-Source Request 
for Proposal, Docket No. UM 2193, PacifiCorp’s 2022 All Source Request for 
Proposal – Notice (Sept. 29, 2023). 

13  Oregon Public Utility Commission, Special Public Meeting on Sept. 14, 2023 
(starting at 10:30). 

https://oregonpuc.granicus.com/player/clip/1221?view_id=2&redirect=true&h=e6ba0996e5bedeb3e033d60ef74136ba
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comments starts with PGE’s Standard PPA for on-system, renewable, variable projects, 

and makes targeted edits and additions to specifically track the AR 631 rule changes.  To 

the maximum extent possible, NewSun’s redline incorporates language directly from the 

AR 631 rules to best reflect the balance struck by the Commission in the docket.  The 

Commission will note that the resulting redline is just 20 pages in length—a far cry from 

the 50-page tome drafted by the Joint Utilities.  While NewSun would welcome using the 

attached redline as a starting point for adopting revised Standard PPAs, NewSun would 

also be open to a different redline prepared by the Joint Utilities starting from another 

Standard PPA that is currently being used in Oregon.   

V.  CONCLUSION 

The Joint Utilities’ Proposed PPA should be rejected outright by the Commission.  

The Commission has long held that the purpose of the Standard PPA is to remove 

“market barriers” for small QFs.  Some of the “market barriers” that have been 

specifically identified by the Commission are: (1) contracting transaction costs—

particularly in the form of legal fees; (2) asymmetrical information and bargaining power 

between the purchasing utilities and small QFs; and (3) the need to have contract terms 

that support project finance.  

The Joint Utilities’ Proposed PPA fails to accomplish any of the three purposes.  

It’s unnecessary length and complexity would very likely increase transaction costs, both 

in the form of legal fees and otherwise.  The fact that the document was unilaterally 

drafted by the Joint Utilities without benefit of a redline reflects asymmetrical utility 

information and bargaining power.  And the Joint Utilities’ Proposed PPA would also 

require lenders to manage additional review burdens and finance risks—both known and 
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unknow—all at the expense of the small QF.  At the end of the day, therefore, the Joint 

Utilities’ Proposed PPA does not remove any market barriers; it is a market barrier.   

The Joint Utilities should therefore prepare a redline against one of the current 

Standard PPAs being used in Oregon that implements the AR 631 rules and nothing 

more.  As NewSun’s attached redline illustrates, this exercise is entirely possible.  The 

resulting product need not be much longer than 20 pages—and certainly not two and half 

times longer than the original document.  This is the best—and perhaps the only—way to 

maintain the balance of competing interests that the Commission has been cultivating for 

the last forty years.   

 

 
Dated this 3rd day of October 2023. 

Respectfully submitted, 
 
 
 
____________________ 
Richard G. Lorenz 
Cable Huston LLP 
1455 SW Broadway, Suite 1500 
Portland, OR 97232 
Attorneys for Petitioner NewSun Energy LLC 
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STANDARD RENEWABLE IN-SYSTEM VARIABLE  
POWER PURCHASE AGREEMENT  

THIS AGREEMENT is between  (“Seller”) and Portland General Electric 
Company____________ (“PGEPurchasing Utility”) (hereinafter each a “Party” or collectively, 
“Parties”) and is effective upon execution by both Parties (“Effective Date”). The Parties agree this 
Agreement is a [choose one]:  

 Option A: Standard Renewable Price Agreement [generally available to solar or solar-
plus-storage qualifying facilities with nameplate capacity no greater than 3 MW and other 
qualifying facilities with nameplate capacity no greater than 10 MW; if this option is 
selected then Option A will apply under Section 1.6, Section 3.1.14, and Section 4.3, and 
there will be no Exhibit E]; or 

 Option B: Solar or Solar-Plus-Storage Standard Terms and Negotiated Price Agreement 
[generally available to solar and solar-plus-storage qualifying facilities with nameplate 
capacity above 3 MW but no greater than 10 MW; if this option is selected then Option B 
will apply under Section 1.6, Section 3.1.14, and Section 4.3, and there will be an Exhibit 
E containing the negotiated prices agreed to by the Parties]. 

Eligibility for a Standard Renewable Price Agreement (Option A) or a Solar or Solar-Plus-Storage 
Standard Terms and Negotiated Price Agreement (Option B) is governed by the Schedule and 
applicable Commission ordersRules.  

RECITALS  
WHEREAS, Seller intends to construct, own, operate and maintain a  facility for the generation of 
electric power located in  County,    with a Nameplate Capacity Rating of kilowatt (“kW”), as 
further described in Exhibit A (“Facility”); and  

WHEREAS, Seller intends to operate the Facility as a “Qualifying Facility,” as such term is defined 
in Section 3.1.3, belowherein.  

WHEREAS, Seller shall sell and PGEPurchasing Utility shall purchase the entire Net Output, as 
such term is defined hereinin Section 1.21, below, from the Facility in accordance with the terms 
and conditions of this Agreement.  

AGREEMENT 
NOW, THEREFORE, the Parties mutually agree as follows:  

SECTION 1: DEFINITIONS 
When used in this Agreement, the following terms shall have the following meanings.  Any 

capitalized terms not expressly defined herein shall have the definition given in OAR 860-029-0010.:  

1.1. “As-built Supplement” means the supplement to Exhibit A provided by Seller in 
accordance with Section 4.3 following completion of construction of the Facility, describing the 
Facility as actually built.  

1.2. “Base Hours” is defined as the total number of hours in each Contract Year (8,760 or 
8,784 for leap year).  
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1.3. “Billing Period” means a period between PGEPurchasing Utility’s readings of its power 
purchase billing meter at the Facility in the normal course of PGEPurchasing Utility’s business. Such 
periods may vary and may not coincide with calendar months; however, PGEPurchasing Utility shall 
use best efforts to read the power purchase billing meter in 12 equally spaced periods per year.  

1.4. “Cash Escrow” means an agreement by two parties to place money into the custody of 
a third party for delivery to a grantee only after the fulfillment of the conditions specified.  

1.45. “Commercial Operation Date” means the date after start-up testing is complete on 
which the total Nameplate Capacity Rating of the Facility is fully interconnected, fully integrated, 
and synchronized with System, and that the Facility is deemed by PGE to be fully operational and 
reliable. PGE may, at its discretion, require, among other things, that all of the following events have 
occurredhas satisfied the following criteria:  

1.45.1. (facilities with nameplate under 500 kW exempt from following requirement) 
PGEPurchasing Utility has received a certificate addressed to PGEPurchasing Utility from a 
Licensed Professional Engineer (“LPE”) acceptable to PGEPurchasing Utility in its 
reasonable judgment stating that the Facility is able to generate electric power reliably in 
accordance with the terms and conditions of this Agreement (certifications required under 
this Section 1.5 can be provided by one or more LPEs);  

1.45.2.  Start-Up Testing of the Facility has been completed in accordance Section 
1.__36;  

1.45.3. (facilities with nameplate under 500 kW exempt from following requirement) 
After PGEPurchasing Utility has received notice of completion of Start-Up Testing, 
PGEPurchasing Utility has received a certificate addressed to PGEPurchasing Utility from 
an LPE stating that the Facility has operated for testing purposes under this Agreement and 
was continuously mechanically available for operation for a minimum of 120 hours. The 
Facility must provide ten (10) working days written notice to PGEPurchasing Utility prior to 
the start of the initial testing period. If the mechanical availability of the Facility is interrupted 
during this initial testing period or any subsequent testing period, the Facility shall promptly 
start a new Test Period and provide PGEPurchasing Utility fortyeight (48) hours written 
notice prior to the start of such testing period;  

1.45.4. (facilities with nameplate under 500 kW exempt from following requirement) 
PGEPurchasing Utility has received a certificate addressed to PGEPurchasing Utility from 
an LPE stating that in accordance with the Generation Interconnection Agreement, all 
required interconnection facilities have been constructed all required interconnection tests 
have been completed; and the Facility is physically interconnected with PGEPurchasing 
Utility's electric system.  

1.45.5. (facilities with nameplate under 500kW exempt from following requirement) 
PGEPurchasing Utility has received a certificate addressed to PGEPurchasing Utility from 
an LPE stating that Seller has obtained all Required Facility Documents and, if requested by 
PGEPurchasing Utility in writing, has provided copies of any or all such requested Required 
Facility Documents;  
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1.56. “Contract Price” means during the fixed price term, the applicable fixed price for On-
Peak and Off-peak Hours specified in Exhibit __, and during the subsequent non-fixed price term, 
the Mid C Intex Price. (see the selection made in the first paragraph of this Agreement to 
determine whether Option A or Option B applies – only one option applies):  

 

Option A:  “Contract Price” means the applicable price, including on-peak and off-peak prices, as 
specified in the Schedule. For the first 15 years measured from the date in Section 2.2.2, the Contract 
Price will be the Renewable Fixed Price Option under the Schedule; thereafter and for the remainder 
of the Term, the Contract Price will be equal to the Mid-C Index Price.  
Option B:  “Contract Price” means: (i) the negotiated price, including on-peak and off-peak prices, 
as specified in Exhibit E; or (ii) the Mid C Index Price. For the first  
15 years measured from the date in Section 2.2.2, the Contract Price will be the negotiated price 
specified in Exhibit E; thereafter and for the remainder of the Term, the Contract Price will be equal 
to the Mid-C Index Price. The negotiated price established in Exhibit E is not necessarily the same 
as the Standard Fixed Price Option or the Renewable Fixed Price Option established in the 
Schedule.  

1.67. “Contract Year” means each twelve (12) month period commencing upon the 
Commercial Operation Date or its anniversary during the Term, except the final contract year will 
be the period from the last anniversary of the Commercial Operation Date during the Term until 
the end of the Term.  

1.78. “Effective Date” has the meaning set forth in Section 2.1.  

1.89. “Environmental Attributes” shall mean any and all claims, credits, benefits, emissions 
reductions, offsets, and allowances, howsoever entitled, resulting from the avoidance of the emission 
of any gas, chemical or other substance to the air, soil or water. Environmental Attributes include 
but are not limited to: (1) any avoided emissions of pollutants to the air, soil or water such as (subject 
to the foregoing) sulfur oxides (SOx), nitrogen oxides (NOx), carbon monoxide (CO), and other 
pollutants; and  

(2) any avoided emissions of carbon dioxide (CO2), methane (CH4), and other greenhouse 
gasses (GHGs) that have been determined by the United Nations Intergovernmental Panel on 
Climate Change to contribute to the actual or potential threat of altering the Earth’s climate by 
trapping heat in the atmosphere.  

1.910. “Excused Delay” means the failure of Seller to achieve Commercial Operation on or 
before the Scheduled Commercial Operation Date, but only to the extent such failure is caused by 
an event of Force Majeure or an event of default by Utility, a default by Utility under the Generation 
Interconnection Agreement or related interconnection study agreement(s) for Seller’s Facility or any 
other agreement related to the interconnection of the qualifying facility, including a default resulting 
from any breach by Utility of any obligation to meet a material deadline included in such 
agreement(s), or Utility’s violation of applicable tariff provisions governing the interconnection of 
Seller’s Facility; provided that the duration of any Excused Delay shall not extend to any period of 
delay that could have been prevented had Seller taken mitigating actions using commercially 
reasonable efforts. 
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"Facility" has the meaning set forth in the Recitals.  
1.101. “Generation Interconnection Agreement” means the generation interconnection 

agreement to be entered into separately between Seller and PGEPurchasing Utility, providing for the 
construction, operation, and maintenance of interconnection facilities required to accommodate 
deliveries of Seller's Net Output.  

1.112. “Generation Unit” means each separate electrical generator or storage system that 
contributes towards Nameplate Capacity Rating included in Exhibit A. For solar facilities, a 
generating unit is a complete solar electrical generation system within the Facility that is able to 
generate and deliver energy to the Point of Delivery independent of other Generation Units within 
the same Facility. 

1.123. “Letter of Credit” means an irrevocable, stand-by letter of credit issued by an 
institution, not subject to bail-in regulation, with a credit rating on its long-term senior unsecured 
debt of at least 'A' from S&P Global Ratings and 'A2' from Moody's Investor Servicesengagement 
by a bank or other person made at the request of a customer that the issuer will honor drafts or other 
demands for payment upon compliance with the conditions specified in the letter of credit.  

1.134. “"Licensed Professional Engineer”" or “LPE” means a person who is licensed to 
practice engineering in the state where the Facility is located, who has no economic relationship, 
association, or nexus with the Seller, and who is not a representative of a consulting engineer, 
contractor, designer or other individual involved in the development of the Facility, or of a 
manufacturer or supplier of any equipment installed in the Facility. Such Licensed Professional 
Engineer shall be licensed in an appropriate engineering discipline for the required certification 
being made and be acceptable to PGEPurchasing Utility in its reasonable judgment.  

1.15. “Lost Energy” means ((the Guarantee of Mechanical Availability as set forth in 3.1.10 
/ MAP) X Net Output for a Calendar Year) – Net Output for the Calendar Year. Lost Energy shall 
be zero unless the result of the calculation in this subsection results in a positive number.  

1.16. “Lost Energy Value” means Lost Energy X the excess of the annual time- weighted 
average Mid-C Index Price for On-Peak and Off-Peak Hours over the time- weighted average 
Contract Price for On-Peak and Off-Peak Hours for the corresponding time period (provided that 
such excess shall not exceed the Contract Price and further provided that Lost Energy is deemed to 
be zero prior to reaching the Commercial Operation Date) plus any reasonable costs incurred by 
PGE to purchase replacement power and/or transmission to deliver the replacement power to the 
Point of Delivery. (For Start-Up Lost Energy Value see Section 1.35).  

1.147. “Mechanical Availability Percentage” or “MAP” shall mean that percentage for any 
Contract Year for the Facility calculated in accordance with the following formula: MAP = 100 X 
(Operational Hours) /(Base Hours X Number of Units)  

1.15. “Mid-C Index Price” means the Day Ahead Intercontinental Exchange (“ICE”) index 
price for the bilateral OTC market for energy at the Mid-C Physical for Average On Peak Power and 
Average Off Peak Power found on the following website: 
https://www.theice.com/products/OTC/Physical-Energy/Electricity. In the event ICE no longer 
publishes this index, PGEPurchasing Utility and the Seller agree to select an alternative successor 
index representative of the Mid-C trading hub.  

1.169. “Nameplate Capacity Rating” means the maximum installed instantaneous power 
production capacity of the completed Facility, expressed in MW (AC), and measured at the Point of 
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Interconnection, when operated in compliance with the Generation Interconnection Agreement and 
consistent with the recommended power factor and operating parameters provided by the 
manufacturer of the generator, inverters, and energy storage devices where relevantcapacity of the 
Facility as stated by the manufacturer, expressed in kW, which shall not exceed 10,000 kW.  

1.1720. “Net Dependable Capacity” means the maximum capacity the Facility can sustain 
over a specified period modified for seasonal limitations, if any, and reduced by the capacity required 
for station service or auxiliaries.  

1.218. “Net Output” means all energy and capacity expressed in kWhs produced by the 
Facility, less station service, and other onsite use and less transformation and transmission losses, 
and other adjustments, flowing through the Point of Interconnection. Net Output does not include 
any Eenvironmental Aattributes.  

1.1292. “Number of Units” means the number of Generating Units in the Facility described 
in Exhibit A.  

1.203. “Off-Peak Hours” has the meaning provided in the Schedule.  For a solar-plus-storage 
QF, “Off-Peak Hours” means all hours that are not Premium Peak hours, as provided in the Schedule, 
and as may be updated with Commission approval from time-to-time.  

1.214. “On-Peak Hours” has the meaning provided in the Schedule. For a solar-plusstorage 
QF, “On-Peak Hours” means Premium Peak hours, as provided in the Schedule, and as may be 
updated with Commission approval from time-to-time.  

1.2522. “Operational Hours” for the Facility means the total across all Generating Units of 
the number of hours each of the Facility’s Generating Units are potentially capable of producing 
power at its Nameplate Capacity Rating regardless of actual weather, season and time of day or 
night, without any mechanical operating constraint or restriction, and potentially capable of 
delivering such power to the Point of Delivery in a Contract Year. During up to, but not more than, 
200 hours of Planned Maintenance during a Contract Year for each Generation Unit and hours during 
which an event of Force Majeure exists, a Generation Unit shall be considered potentially capable 
of delivering such power to the Point of Delivery. For example, in the absence of any Planned 
Maintenance beyond 200 hours on any Generation Unit of Event of Force Majeure, the Operational 
Hours for a wind farm with five separate two MW turbines would be 43,800 for a Contract Year.  

1.26. “Planned Maintenance” means outages scheduled 90 days in advance, with PGE’s 
prior written consent, which shall not be unreasonably withheld.  

1.237. “Point of Delivery” means the high side of the generation step up transformer(s) 
located at the point of interconnection between the Facility and PGEPurchasing Utility’s 
distribution or transmission system, as specified in the Generation Interconnection Agreement.  

1.248. “Pre-Commercial Operation Date Minimum Net Output” shall mean, unless such 
MWh is specifically set forth by Seller in Exhibit A, an amount in MWh equal to seventy-five 
percent (75%) of the Nameplate Capacity Rating X thirty percent (30%) for a wind or other 
renewable QF or fifty percent (50%) for a solar or solar-plus-storage QF X (whole months since the 
date selected in Section 2.2.1 / 12) X (8760 hours – 200 hours (assumed Planned Maintenance)) for 
each month. If Seller has provided specific expected monthly Net Output amounts for the Facility in 
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Exhibit A, “Pre-Commercial Operation Date Minimum Net Output” shall mean seventy-five (75%) 
X expected Net Output set forth in Exhibit A for each month.  

1.259. “Prime Rate” means the publicly announced prime rate or reference rate for 
commercial loans to large businesses with the highest credit rating in the United States in effect from 
time to time quoted by Citibank, N.A. If a Citibank, N.A. prime rate is not available, the applicable 
Prime Rate shall be the announced prime rate or reference rate for commercial loans in effect from 
time to time quoted by a bank with $10 billion or more in assets in New York City, N.Y., selected 
by the Party to whom interest based on the prime rate is being paid.  

1.2630. “Prudent Electrical Practices” means those practices, methods, standards and acts 
engaged in or approved by a significant portion of the electric power industry in the Western 
Electricity Coordinating Council that at the relevant time period, in the exercise of reasonable 
judgment in light of the facts known or that should reasonably have been known at the time a decision 
was made, would have been expected to accomplish the desired result in a manner consistent with 
good business practices, reliability, economy, safety and expedition, and which practices, methods, 
standards and acts reflect due regard for operation and maintenance standards recommended by 
applicable equipment suppliers and manufacturers, operational limits, and all applicable laws and 
regulations. Prudent Electrical Practices are not intended to be limited to the optimum practice, 
method, standard or act to the exclusion of all others, but rather to those practices, methods and acts 
generally acceptable or approved by a significant portion of the electric power generation industry 
in the relevant region, during the relevant period, as described in the immediate preceding sentence.  

1.2731. “Required Facility Documents” means all licenses, permits, authorizations, and 
agreements necessary for construction, operation, interconnection, and maintenance of the Facility 
including without limitation those set forth in Exhibit B.  

1.2832. “RPS Attributes” means all attributes related to the Net Output generated by the 
Facility that are required in order to provide PGEPurchasing Utility with “qualifying electricity,” as 
that term is defined in Oregon’s Renewable Portfolio Standard Act, Ore. Rev. Stat. 469A.010, in 
effect at the time of execution of this Agreement. RPS Attributes do not include Environmental 
Attributes that are greenhouse gas offsets from methane capture not associated with the generation 
of electricity and not needed to ensure that there are zero net emissions associated with the generation 
of electricity.  

1.33. “Schedule” shall mean PGEPurchasing Utility Schedule 201 __ filed with the Oregon 
Public Utilities Commission (“Commission”) in effect on the Effective Date of this Agreement and 
attached hereto as Exhibit D, the terms of which are hereby incorporated by reference.  

1.34. “Senior Lien” means a prior lien which has precedence as to the property under the lien 
over another lien or encumbrance.  

1.35. “Start-Up Lost Energy Value” means for the period after the date specified in Section 
2.2.2 but prior to achievement of the Commercial Operation Date: zero, unless the Net Output is less 
than the pro-rated Pre-Commercial Operation Date Minimum Net Output for the applicable delay 
period, and the time-weighted average of the delay period’s Mid-C Index Price for On-Peak Hours 
and Off-Peak Hours is greater than the time-weighted average of the delay period’s Contract Price 
for On-Peak Hours and Off Peak Hours, in which case Startup Lost Energy Value equals: (pro-rated 
Pre- Commercial Operation Date Minimum Net Output for the applicable period - Net Output for 
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the applicable period) X (the lower of: the time-weighted average of the Contract Price for On-Peak 
hours and Off-Peak Hours during the applicable period; or (the time- weighted average of the Mid-
C Index Price for On-Peak Hours and Off-Peak Hours during the applicable period – the time-
weighted average of the Contract Price for On- Peak Hours and Off-Peak Hours during the applicable 
period)). The time-weighted average in this section will reflect the relative proportions of On-Peak 
Hours and Off- Peak Hours in each day.  

1.36. “Start-Up Testing” means the start-up testing required by the manufacturer or 
interconnection provider that establishes that the Facility is reliably producing electric 
energycompletion of applicable required factory and start-up tests as set forth in Exhibit C.  

1.37. “Step-in Rights” means the right of one party to assume an intervening position to 
satisfy all terms of an agreement in the event the other party fails to perform its obligations under 
the agreement.  

1.38. “Term” shall mean the period beginning on the Effective Date and ending on the 
Termination Date.  

1.39. “Test Period” shall means a period during which Start-Up Testing is conducted a period 
of sixty (60) days or a commercially reasonable period determined by the Seller.  

References to Recitals, Sections, and Exhibits are to be the recitals, sections and exhibits of this 
Agreement.  

SECTION 2: TERM; COMMERCIAL OPERATION DATE  
2.1. This Agreement shall become effective upon execution by both Parties (“Effective 

Date”).  

2.2. Time is of the essence of this Agreement, and Seller's ability to meet certain requirements 
prior to the Commercial Operation Date and to complete all requirements to establish the 
Commercial Operation Date is critically important. Therefore,  

2.2.1 By  [date to be determined by the Seller] Seller shall begin  

initial deliveries of Net Output; and  

2.32.2   By  [date to be determined by the Seller sSubject to Section 2.42.3 
below,] Seller shall have completed all requirements under Section 1.5 and shall have established 
the Commercial Operation Date by  (“Scheduled Commercial Operation Date”).  

2.4. 2.3  The Schedule Commercial Operation Date may be extended on the terms set forth 
below:Unless the Parties agree in writing that a later Commercial Operation Date is reasonable and 
necessary, the Commercial Operation Date shall be no more than three (3) years from the Effective 
Date. PGE will not unreasonably withhold agreement to a Commercial Operation Date that is more 
than three (3) years from the Effective date if the Seller has demonstrated that a later Commercial 
Operation Date is reasonable and necessary 

2.4.1 Excused Delay. If Seller fails to achieve Commercial Operation on or before 
the Scheduled Commercial Operation Date due to an Excused Delay, the Scheduled 
Commercial Operation Date shall be deemed extended on a day-for-day basis to match the 
duration of such Excused Delay. Upon the request of Seller, and provided that the existence 
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or duration of any Excused Delay is not the subject of a good faith dispute between the 
Parties and no Seller Event of Default has occurred and is continuing, Utility agrees to 
provide reasonable assurances to Seller’s Lenders and other financial institutions that the 
Scheduled Commercial Operation Date has been extended under this Section. 

2.4.2 Option to Extend Scheduled Commercial Operation Date or Terminate. If 
Seller receives an interconnection study result within the six-month period following the 
Effective Date that include an estimate of time to interconnect that is longer than the 
development period or an estimate of costs to interconnect that render the project 
uneconomic in the Seller’s opinion, anytime within such six-month period, Seller may elect 
by written notice to Purchasing Utility:  

2.4.2.1 To extend the Scheduled Commercial Operation Date; provided that 
the extended Scheduled Commercial Operation may not occur after the last day of 
the five-year period following the Effective Date; or 

2.4.2.2  To terminate this Agreement; provided that Seller shall be liable to 
Purchasing Utility for any damages incurred by Purchasing Utility up until the date 
of termination, which damages may be taken from the Project Development 
Security posted by Seller. 

  2.53.  This Agreement shall terminate on  
 ,   [date to be chosen by  

Seller but not to exceed 20 years from the date contained in Section 2.2.2], or the date the 
Agreement is terminated in accordance with Section 9 or 11, Subject to Section 2.5.1 below, the 
fixed-price term shall be a term of fifteen (15) years beginning on the Commercial Operation Date, 
or the Scheduled Commercial Operation Date, whichever is earlier (“Termination Date”).  

 
2.5.1 If the Scheduled Commercial Operation Date is more than three years after the 

Effective Date, then the fixed-price term will be reduced one day for every day of the 
Development Period after three-year anniversary of the Effective Date, with the reduction 
taken from the end of the fixed-price term. 

2.5.2 Notwithstanding Section 2.5.1 above, if the Seller provides an interconnection 
study by Purchasing Utility showing that the time it will take Purchasing Utility to 
complete the interconnection to the Facility necessitates a Commercial Operation Date 
longer than three years from the Effective Date, then the additional time necessitated by the 
interconnection up to an additional two years will not be taken off the period of the fixed-
price term. 

2.6 Damages for Failure to Meet the Scheduled Commercial Operation Date. Unless 
otherwise excused under Agreement, damages for failure to meet the Scheduled Commercial 
Operation Date are equal to the positive difference between Purchasing Utility’s replacement power 
costs less the Contract Price during the period of default, determined on a daily basis with positive 
differences aggregated and invoiced as a monthly sum, plus costs reasonably incurred by Purchasing 
Utility to purchase replacement power and additional transmission charges, if any, incurred by 
Purchasing Utility to deliver replacement energy to the Point of Delivery. 
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2.6.1 If Seller would have been required to transfer Renewable Energy Credits to 
Purchasing Utility during the period when Seller is in default under this subsection, then 
damages owed to Purchasing Utility will include Purchasing Utility’s costs reasonably 
incurred to acquire replacement Renewable Energy Credits. 

2.6.2 Notwithstanding the forgoing, delay damages incurred under this Section may 
not exceed an amount equal to what Seller would have received under this Agreement for 
energy delivered during the default period. 

SECTION 3: REPRESENTATIONS AND WARRANTIES  
Seller and PGEPurchasing Utility represent, covenant, and warrant as follows:  
3.1.1 Seller warrants it is a  duly organized under the laws of the state of  of  

. 
3.1.2. Seller warrants that the execution and delivery of this Agreement does not contravene 

any provision of, or constitute a default under, any indenture, mortgage, or other material agreement 
binding on Seller or any valid order of any court, or any regulatory agency or other body having 
authority to which Seller is subject.  

3.1.3. Seller warrants that the Facility is and shall for the Term of this Agreement continue 
to be a “Qualifying Facility” (“QF”) as that term is defined in the version of 18 C.F.R. Part 292 in 
effect on the Effective Date. Seller has provided the appropriate QF certification, which may include 
a Federal Energy Regulatory Commission (“FERC”) self-certification to PGEPurchasing Utility 
prior to PGEPurchasing Utility’s execution of this Agreement. At any time during the Term of this 
Agreement, PGEPurchasing Utility may require Seller to provide PGEPurchasing Utility with 
evidence satisfactory to PGEPurchasing Utility in its reasonable discretion that the Facility continues 
to qualify as a QF under all applicable requirements. 

3.1.4. Seller warrants that it has not within the past two (2) years been the debtor in any 
bankruptcy proceeding, and Seller is and will continue to be for the Term of this Agreement current 
on all of its financial obligations.  

3.1.5. Seller warrants that during the Term of this Agreement, all of Seller’s right, title and 
interest in and to the Facility shall be free and clear of all liens and encumbrances other than liens 
and encumbrances arising from third-party financing of the Facility other than workers’, mechanics’, 
suppliers’ or similar liens, or tax liens, in each case arising in the ordinary course of business that 
are either not yet due and payable or that have been released by means of a performance bond 
acceptable to PGEPurchasing Utility posted within eight (8) calendar days of the commencement of 
any proceeding to foreclose the lien.  

3.5.1.6. Seller warrants that it will design and operate the Facility consistent with 
Prudent Electrical Practices.  

3.51.7.2 Seller warrants that the Facility has a Nameplate Capacity Rating not greater 
than 10,000 kW.  

3.5.31.8.  Seller  warrants  that  Net  Dependable  Capacity  of  the  Facility  is 
kW. 
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3.5.41.9. Seller estimates that the average annual Net Output to be delivered by the 
Facility to PGEPurchasing Utility is   kilowatt-hours (“kWh”), which amount 
PGEPurchasing Utility will include in its resource planning.  

3.5.51.10. Seller represents and warrants that the Facility shall achieve the following 
Mechanical Availability Percentages (“Guarantee of Mechanical Availability”):  

3.5.51.10.1 Ninety percent (90%) beginning in the first second Contract Year 
and extending through the Term for the Facility, if the Facility was operational and 
sold electricity to PGEPurchasing Utility or another buyer prior to the Effective Date 
of this Agreement; or  

3.5.51.10.2 Ninety percent (90%) beginning in the fourth Contract Year three 
and extending throughout the remainder of the Term, if the Facility was not 
operational and did not sell electricity to Purchasing Utility or another buyer prior to 
the Effective Date of this Agreement.  

3.1.10.5.5.3 Annually, within 90 days of the end of each Contract Year Seller 
shall send to PGEPurchasing Utility a detailed written report demonstrating and 
providing evidence of the actual MAP for the previous Contract Year. The 90 percent 
Guarantee of Mechanical Availability will be reduced on a pro rata basis for any 
portion of the annual period the Facility was prevented from being available for 
reasons of Force Majeure or a default by Purchasing Utility under this Agreement or 
the Generation Interconnection Agreement.  

3.5.51.10.4 Seller’s failure to meet the Guarantee of Mechanical Availability 
in a Calendar Year shall result in damages payable to PGEPurchasing Utility by 
Seller equal to the Lost Energy Value. PGE shall bill Seller for such damages in 
accordance with Section 8in an amount calculated by Purchasing Utility pursuant to 
OAR 860-029-0210(10), and subject to the limitations set forth therein.  

3.61.11. Seller will deliver from the Facility to PGEPurchasing Utility at the Point of 
Delivery Net Output not to exceed a maximum of   kWh of Net Output during each Contract Year 
(“Maximum Net Output”).  

3.7.1.12. By the Commercial Operation Date, Seller has entered into a Generation 
Interconnection Agreement for a term not less than the term of this Agreement.  

3.81.13. PGEPurchasing Utility warrants that it has not within the past two (2) years been 
the debtor in any bankruptcy proceeding, and PGEPurchasing Utility is and will continue to be for 
the Term of this Agreement current on all of its financial obligations.  

3.91.14. (See the selection made in the first paragraph of this Agreement to determine 
whether Option A or Option B applies – only one option applies):  

Option A: Seller warrants that (i) the Facility satisfies the eligibility requirements 
for the Renewable Fixed Price Option specified in the section of PGEPurchasing Utility’s 
Schedule entitled “Definition of a Small Cogeneration Facility or Small Power Production 
Facility Eligible to Receive the Standard Fixed Price Option or the Renewable Fixed Price 
Option under the Standard PPA” and, if applicable, in the section entitled “Eligibility for 
Interim Solar-PlusStorage Standard Prices,” and (ii) Seller will not make any changes in its 
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ownership, control or management during the term of this Agreement that would cause it to 
not be in compliance with the eligibility requirements for the Renewable Fixed Price Option 
specified in the section of PGEPurchasing Utility’s Schedule entitled “Definition of a Small 
Cogeneration Facility or Small Power Production Facility Eligible to Receive the Standard 
Fixed Price Option or the Renewable Fixed Price Option under the Standard PPA” and, if 
applicable, in the section entitled “Eligibility for Interim Solar-Plus-Storage Standard 
Prices.” Seller will provide, upon request by PGEPurchasing Utility not more frequently than 
every 36 months, such documentation and information as may be reasonably required to 
establish Seller’s continued compliance with such Definition. PGEPurchasing Utility agrees 
to take reasonable steps to maintain the confidentiality of any portion of the above-described 
documentation and information that the Seller identifies as confidential except 
PGEPurchasing Utility will provide all such confidential information to the Public Utility 
Commission of Oregon upon the Commission’s request.  

Option B: Seller warrants that (i) the Facility satisfies the eligibility requirements for 
a Standard PPA specified in the section of PGEPurchasing Utility’s Schedule entitled 
“Definition of a Small Cogeneration Facility or Small Power Production Facility Eligible to 
Receive the Standard Fixed Price Option or the Renewable Fixed Price Option under the 
Standard PPA” and (ii) Seller will not make any changes in its ownership, control or 
management during the term of this Agreement that would cause it to not be in compliance 
with the eligibility requirements for a Standard PPA specified in the section of 
PGEPurchasing Utility’s Schedule entitled “Definition of a Small Cogeneration Facility or 
Small Power Production Facility Eligible to Receive the Standard Fixed Price Option or the 
Renewable Fixed Price Option under the Standard PPA.” Seller will provide, upon request 
by PGEPurchasing Utility not more frequently than every 36 months, such documentation 
and information as may be reasonably required to establish Seller’s continued compliance 
with such Definition. PGEPurchasing Utility agrees to take reasonable steps to maintain the 
confidentiality of any portion of the abovedescribed documentation and information that the 
Seller identifies as confidential except PGEPurchasing Utility will provide all such 
confidential information to the Public Utility Commission of Oregon upon the Commission’s 
request.  

3.10.15. Seller warrants that it will comply with all requirements necessary for all 
Transferred RECs (as defined in Section 4.5) associated with Net Output to be issued, monitored, 
accounted for, and transferred by and through the Western Renewable Energy Generation System 
consistent with the provisions of OAR 330-160-0005 through OAR 330-160-0050. PGEPurchasing 
Utility warrants that it will reasonably cooperate in Seller’s efforts to meet such requirements, 
including, for example serving as the qualified reporting entity for the Facility if the Facility is 
located in PGEPurchasing Utility’s balancing authority.  

SECTION 4: DELIVERY OF POWER, PRICE AND ENVIRONMENTAL ATTRIBUTES  
4.1. Commencing on the Effective Date and continuing through the Term of this Agreement, 

Seller shall sell to PGEPurchasing Utility the entire Net Output delivered from the Facility at the 
Point of Delivery.  

4.2. PGEPurchasing Utility shall pay Seller the Contract Price for all delivered Net Output.  
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4.3. During the Development Period, the Seller may make reasonable modification to the 
design and components of the Facility from the design and components contained in the Agreement. 
The Facility shall provide Purchasing Utility an As-built Supplement describing the Facility within 
90 days after the Commercial Operation Date. Except with Purchasing Utility’s written consent or 
as allowed by law, the Facility as reflected in the As-built Supplement may not: (A) Have a 
Nameplate Capacity Rating that exceeds the Nameplate Capacity Rating in the Agreement as of the 
Effective Date; or (B) Result in an expected annual net output that is greater than 10 percent above 
that specified in the Agreement as of the Effective Date.   

4.3.1 Seller may, during the Development Period, make modifications to the Facility 
that do not increase the Nameplate Capacity Rating of the Facility in the Agreement, but 
which are reasonably likely to cause the expected annual net output to exceed that listed in 
the Agreement by more than 10 percent, without Purchasing Utility’s prior approval but 
subject to the requirements set forth in OAR 860-029-0120(14)(b).  (See the selection made 
in the first paragraph of this Agreement to determine whether Option A or Option B applies 
– only one option applies):  

Option A: Upon completion of construction of the Facility, Seller shall provide PGE 
an As-built Supplement to specify the actual Facility as built. Seller shall not increase the 
Nameplate Capacity Rating above that specified in Exhibit A or increase the ability of the 
Facility to deliver Net Output in quantities in excess of the Net Dependable Capacity, or the 
Maximum Net Output as described in Section 3.1.11 above, through any means including, 
but not limited to, replacement, modification, or addition of existing equipment, except with 
prior written notice to PGE. In the event Seller increases the Nameplate Capacity Rating of 
the Facility pursuant to this section to no more than 3,000 kW (if the Facility produces Net 
Output through solar or solar-plus-storage generation), or to no more than 10,000 kW (if the 
Facility does not produce Net Output through solar or solarplus-storage generation), PGE 
shall pay the Contract Price for the additional delivered Net Output. In the event Seller 
increases the Nameplate Capacity Rating of the Facility to greater than 3,000 kW and the 
Facility produces Net Output through solar or solar-plus-storage generation, then Seller shall 
be required to enter into a new power purchase agreement for all delivered Net Output 
proportionally related to the increase of Nameplate Capacity above 3,000 kW. In the event 
Seller increases the Nameplate Capacity Rating of the Facility to greater than 3,000 kW but 
no greater than 10,000 kW and the Facility produces Net Output through solar or solar-plus-
storage generation, the new power purchase agreement will be (at Seller’s choice) either a 
standard (Schedule 201) power purchase agreement or a negotiated (Schedule 202) power 
purchase agreement and neither option is eligible for Schedule 201 prices. In the event the 
Seller increases the Nameplate Capacity Rating to greater than 10,000 kW and the Facility 
produces Net Output through solar or solar-plus-storage generation, then Seller shall be 
required to enter into a new negotiated (Schedule 202) power purchase agreement for all 
delivered Net Output proportionally related to the increase of Nameplate Capacity above 
3,000 kW. In the event Seller increases the Nameplate Capacity Rating to greater than 10,000 
kW and the Facility produces Net Output through means other than solar or solar-plus-
storage generation, then Seller shall be required to enter into a new negotiated (Schedule 
202) power purchase agreement for all delivered Net Output proportionally related to the 
increase of Nameplate Capacity above 10,000 kW.  
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Option B: Upon completion of construction of the Facility, Seller shall provide PGE 
an As-built Supplement to specify the actual Facility as built. Seller shall not increase the 
Nameplate Capacity Rating above that specified in Exhibit A or increase the ability of the 
Facility to deliver Net Output in quantities in excess of the Net Dependable Capacity, or the 
Maximum Net Output as described in Section 3.1.11 above, through any means including, 
but not limited to, replacement, modification, or addition of existing equipment, except with 
prior written notice to PGE. In the event Seller increases the Nameplate Capacity Rating of 
the Facility to no more than 10,000 kW pursuant to this section, PGE shall pay the Contract 
Price for the additional delivered Net Output. In the event Seller increases the Nameplate 
Capacity Rating to greater than 10,000 kW, then Seller shall be required to enter into a new 
negotiated (Schedule 202) power purchase agreement for all delivered Net Output 
proportionally related to the increase of Nameplate Capacity above 10,000 kW.  

4.4. To the extent not otherwise provided in the Generation Interconnection Agreement, all 
costs associated with the modifications to PGEPurchasing Utility's interconnection facilities or 
electric system occasioned by or related to the interconnection of the Facility with PGEPurchasing 
Utility's system, or any increase in generating capability of the Facility, or any increase of delivery 
of Net Dependable Capacity from the Facility, shall be borne by Seller.  

4.5. From the start of the Renewable Resource Deficiency Period through the remainder of 
the Term of this Agreement, Seller shall provide and PGEPurchasing Utility shall acquire the RPS 
Attributes for the Contract Years as specified in the Schedule and Seller shall retain ownership of 
all other Environmental Attributes (if any). During the Renewable Resource Sufficiency Period, 
Seller shall retain all Environmental Attributes in accordance with the Schedule. The Contract Price 
includes full payment for the Net Output and any RPS Attributes transferred to PGEPurchasing 
Utility under this Agreement. With respect to Environmental Attributes not transferred to 
PGEPurchasing Utility under this Agreement ("Seller- Retained Environmental Attributes") Seller 
may report under §1605(b) of the Energy Policy Act of 1992 or under any applicable program as 
belonging to Seller any of the Seller-Retained Environmental Attributes, and PGEPurchasing Utility 
shall not report under such program that such Seller-Retained Environmental Attributes belong to it. 
With respect to RPS Attributes transferred to PGEPurchasing Utility under this Agreement 
("Transferred RECs"), PGEPurchasing Utility may report under §1605(b) of the Energy Policy Act 
of 1992 or under any applicable program as belonging to it any of the Transferred RECs, and Seller 
shall not report under such program that such Transferred RECs belong to it.  

SECTION 5: OPERATION AND CONTROL OUTAGES  
5.1. Seller shall operate and maintain the Facility in a safe manner in accordance with the 

Generation Interconnection Agreement, and Prudent Electrical Practices. PGEPurchasing Utility 
shall have no obligation to purchase Net Output from the Facility to the extent the interconnection 
of the Facility to PGEPurchasing Utility’s electric system is disconnected, suspended, or interrupted, 
in whole or in part, pursuant to the Generation Interconnection Agreement, or to the extent 
generation curtailment is required as a result of Seller's noncompliance with the Generation 
Interconnection Agreement. Seller is solely responsible for the operation and maintenance of the 
Facility. PGEPurchasing Utility shall not, by reason of its decision to inspect or not to inspect the 
Facility, or by any action or inaction taken with respect to any such inspection, assume or be held 
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responsible for any liability or occurrence arising from the operation and maintenance by Seller of 
the Facility.  

5.2. Planned Outages.   Seller must provide Purchasing Utility with an annual forecast of 
Planned Outages for each Contract Year of the purchase period at least one month, but no more than 
three months, before the first day of that Contract Year, and may update such Planned Outage 
forecast as necessary to comply with Prudent Electrical Practices. Any such update to the Planned 
Outage forecast must be promptly submitted to Purchasing Utility. Although the Planned Outage 
schedule should include predetermined outage duration, the outage may be extended when the 
original scope of work requires more time than originally scheduled, subject to notice of at least five 
days to Purchasing Utility when feasible. 

5.3 Maintenance Outages. If Seller reasonably determines that it is necessary to schedule a 
Maintenance Outage, the Seller must notify Purchasing Utility of the proposed Maintenance Outage 
as soon as practicable, but in any event at least five days before the Maintenance Outage begins. 
Seller must take all reasonable measures, consistent with Prudent Electrical Practices, to minimize 
the frequency and duration of Maintenance Outages. 

5.3.1 Seller’s notice of a proposed Maintenance Outage must include the expected 
start date and time of the outage, the amount of generation capacity of the Facility that will 
not be available, and the expected completion date and time of the outage. Purchasing Utility 
will promptly respond to such notice and may request reasonable modifications in the 
schedule for the outage. Seller must use all reasonable efforts to comply with any request to 
modify the schedule for a Maintenance Outage, provided that such change has no substantial 
impact on the Facility. 

5.3.2  Once the Maintenance Outage has commenced, Seller must keep the 
Purchasing Utility apprised of any changes in the generation capacity available from the 
Facility during the Maintenance Outage, and any changes in the expected Maintenance 
Outage completion date and time. As soon as practicable, any notifications given orally must 
be confirmed in writing. Although the notice of proposed Maintenance Outage must include 
an expected completion date and time of the outage, the outage may be extended when the 
original scope of work requires more time than originally scheduled subject to notice of at 
least five days where feasible.  

5.4 Forced Outages. Seller must promptly notify Purchasing Utility orally, via telephone 
to a number specified by the Purchasing Utility (or other method approved by the Purchasing 
Utility), of any Forced Outage resulting in more than ten percent of the Nameplate Capacity Rating 
of the Facility being unavailable. This report from Seller must include the amount of the generation 
capacity of the Facility that will not be available because of the Forced Outage and the expected 
return date of such generation capacity. Seller must promptly update the report as necessary to advise 
the Purchasing Utility of changed circumstances. As soon as practicable, any oral report of a Forced 
Outage must be confirmed in writing to the Purchasing Utility. 

5.5 Notwithstanding the requirements of Sections 5.2 through 5.4 above, Seller will inform 
the Purchasing Utility, via telephone to a number specified by the Purchasing Utility (or other 
method approved by Purchasing Utility), of any limitations, restrictions, deratings or outages 
reasonably predicted by Seller to affect more than five percent of the Nameplate Capacity Rating of 
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the Facility for the following day and will promptly update such notice to the extent of any material 
changes in this information. 

Seller agrees to provide sixty (60) days advance written notice of any scheduled 
maintenance that would require shut down of the Facility for any period of time.  

5.3. If the Facility ceases operation for unscheduled maintenance, Seller immediately shall 
notify PGE of the necessity of such unscheduled maintenance, the time when such maintenance 
has occurred or will occur, and the anticipated duration of such maintenance. Seller shall take all 
reasonable measures and exercise its best efforts to avoid unscheduled maintenance, to limit the 
duration of such unscheduled maintenance, and to perform unscheduled maintenance during Off-
Peak hours.  

SECTION 6: CREDITWORTHINESS 

6.1 Project Development Security. If Seller does not meet the creditworthiness 
requirements set forth in OAR 860-029-0120(18), then Seller must post Project Development 
Security for the Purchasing Utility’s benefit within 120 days after the Effective Date. The amount 
of required Project Development Security will be $150/kWh. The obligation to maintain the Project 
Development Security will expire upon the Commercial Operation Date. Seller may use either of 
the following options to post Project Development Security: 

6.1.1 Cash Escrow Security. Seller shall deposit in an escrow account established by 
Purchasing Utility in a banking institution acceptable to both Seller and Purchasing Utility, 
Project Development Security. Such sum shall earn interest at the rate applicable to money 
market deposits at such banking institutions from time to time. 

6.1.2 Letter of Credit Security. Seller shall post and maintain in an amount equal to 
the Project Development Security either a guaranty from a person that satisfies the 
creditworthiness requirements OAR 860-029-0120(18), or a Letter of Credit in favor of 
Purchasing Utility.  

6.1.3 To the extent Purchasing Utility receives payment from the Project 
Development Security for damages in the event of default, the qualifying facility will, within 
15 days, restore the Project Development Security as if no such deduction had occurred.  

6.2 Default Security. If Seller does not meet the creditworthiness requirements set forth 
in OAR 860-029-0120(18), then Seller must post Default Security the Commercial Operation Date. 
The amount of required Default Security will be $50/kWh. Seller may use one of the following 
options to post Default Security: 

6.2.1 Cash Escrow Security. Seller shall deposit the Default Security in an escrow 
account established by Purchasing Utility in a banking institution acceptable to both Seller 
and Purchasing Utility. Such sum shall earn interest at the rate applicable to money market 
deposits at such banking institutions from time to time. To the extent Purchasing Utility 
receives payment from the Default Security for damages in the event of default, Seller will, 
within 15 days, restore the Default Security as if no such deduction had occurred; 

6.2.2 Letter of Credit Security. Seller shall post and maintain in an amount equal to 
the Default Security either a guaranty from a person that satisfies the creditworthiness 
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requirements under OAR 860-029-0120(18), or a Letter of Credit in favor of Purchasing 
Utility. To the extent Purchasing Utility receives payment from the Default Security for 
damages in the event of default, Seller will, within 15 days, restore the Default Security as if 
no such deduction had occurred. 

6.2.3 Step-in Rights and Senior Liens. Default security can be satisfied through 
grant of step-in rights or a senior lien to Purchasing Utility in a form acceptable to Purchasing 
Utility in its reasonable-exercised discretion. 

In the event Seller: a) is unable to represent or warrant as required by Section 3 that it has 
not been a debtor in any bankruptcy proceeding within the past two (2) years; b) becomes such a 
debtor during the Term; or c) is not or will not be current on all its financial obligations, Seller 
shall immediately notify PGE and shall promptly (and in no less than 10 days after notifying PGE) 
provide default security in an amount reasonably acceptable to PGE in one of the following forms: 
Senior Lien, Step-in Rights, a Cash Escrow or Letter of Credit. The amount of such default security 
that shall be acceptable to PGE shall be equal to: (annual On Peak Hours) X (On Peak Price – Off 
Peak Price) X (Net Dependable Capacity). Notwithstanding the foregoing, in the event Seller is 
not current on construction related financial obligations, Seller shall notify PGE of such 
delinquency and PGE may, in its discretion, grant an exception to the requirements to provide 
default security if the QF has negotiated financial arrangements with the construction loan lender 
that mitigate Seller's financial risk to PGE. 

SECTION 7: METERING  
7.1. PGEPurchasing Utility shall design, furnish, install, own, inspect, test, maintain and 

replace all metering equipment at Seller's cost and as required pursuant to the Generation 
Interconnection Agreement.  

7.2. Metering shall be performed at the location and in a manner consistent with this 
Agreement and as specified in the Generation Interconnection Agreement. All Net Output purchased 
hereunder shall be adjusted to account for electrical losses, if any, between the point of metering and 
the Point of Delivery, so that the purchased amount reflects the net amount of power flowing into 
PGEPurchasing Utility's system at the Point of Delivery.  

7.3. PGEPurchasing Utility shall periodically inspect, test, repair and replace the metering 
equipment as provided in the Generation Interconnection Agreement. If any of the inspections or 
tests discloses an error exceeding two (2%) percent of the actual energy delivery, either fast or slow, 
proper correction, based upon the inaccuracy found, shall be made of previous readings for the actual 
period during which the metering equipment rendered inaccurate measurements if that period can 
be ascertained. If the actual period cannot be ascertained, the proper correction shall be made to the 
measurements taken during the time the metering equipment was in service since last tested, but not 
exceeding three (3) months, in the amount the metering equipment shall have been shown to be in 
error by such test. Any correction in billings or payments resulting from a correction in the meter 
records shall be made in the next monthly billing or payment rendered. Such correction, when made, 
shall constitute full adjustment of any claim between Seller and PGEPurchasing Utility arising out 
of such inaccuracy of metering equipment.  
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7.4. To the extent not otherwise provided in the Generation Interconnection Agreement, all 
of PGEPurchasing Utility's costs relating to all metering equipment installed to accommodate 
Seller's Facility shall be borne by Seller.  

SECTION 8: BILLINGS, COMPUTATIONS AND PAYMENTS  
8.1. On or before the thirtieth (30th) day following the end of each Billing Period, 

PGEPurchasing Utility shall send to Seller payment for Seller's deliveries of Net Output to 
PGEPurchasing Utility, together with computations supporting such payment. PGEPurchasing 
Utility may offset any such payment to reflect amounts owing from Seller to PGEPurchasing Utility 
pursuant to this Agreement, the Generation Interconnection Agreement, and any other agreement 

related to the Facility between the Parties or otherwise. On or before the thirtieth (30th) day 
following the end of each Contract Year, PGEPurchasing Utility shall bill for any Lost Energy Value 
accrued pursuant to this Agreement.  

8.2. Any amounts owing after the due date thereof shall bear interest at the Prime Rate plus 
two percent (2%) from the date due until paid; provided, however, that the interest rate shall at no 
time exceed the maximum rate allowed by applicable law.  

SECTION 9: DEFAULT, REMEDIES AND TERMINATION 

9.1. In addition to any other event that may constitute a default under this Agreement, tThe 
following events, if uncured within the applicable cure period, mshayll constitute a default s by 
Seller for which the Purchasing Utility may terminate under this Agreement:  

9.1.1. Breach by Seller or PGE of a representation or warranty, except for Section 
3.1.4, set forth in this Agreement.  

9.1.2.  Seller’s fFailure to provide Project Development Security or Ddefault 
Ssecurity, if required, in the applicable timeframe, if required by Section 6, prior to delivery 
of any Net Output to PGE or within 10 days of notice.  

9.1.3. Seller’s fFailure to meet the Guarantee of Mechanical Availability festablished 
in Section 3.1.10 for two consecutive Contract Years or Seller’s failure to provide any written 
report required by that section.  

 9.1.4.  If Seller is no longer aFailure to maintain Qualifying 
Facility status.  

 9.1.5.  Failure of PGE to make any 
required payment pursuant  when due hereunder, unless the amount of the payment is 
subject to a good faith disputeto Section 8.1.  

 9.1.6.  Seller’s fFailure to meet the Scheduled 
Commercial Operation Date.  

9.1.6.1. In the event of a default under Section 9.1.6, Purchasing Utility may 
provide Seller with written notice of default. Seller shall have one year in which to 
cure the default, during which time the Seller shall pay Purchasing Utility damages 
as set forth herein. If Seller has not cured the default within one year following the 
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Scheduled Commercial Operation Date, then Purchasing Utility may immediately 
thereafter terminate this Agreement as provided in Section 9.3. Purchasing Utility’s 
resource sufficiency/deficiency position shall have no bearing on Purchasing 
Utility’s right to terminate the Agreement under this Section. 

9.1.7 Failure to sell the entire Net Output to Purchasing Utility according to the 
terms of this Agreement.  

9.1.8  Abandonment of the Facility.   

9.1.8  Failure to comply with any other material obligation under this Agreement.  

9.2. The following events, if uncured within the applicable cure period, may constitute a 
default by Purchasing Utility for which Seller may terminate this Agreement: 

9.2.1. Breach by Purchasing Utility of a representation or warranty set forth in this 
Agreement.  

9.2.2 Failure of make any required payment pursuant when due hereunder, unless 
the amount of the payment is subject to a good faith dispute.  

9.2.3 Failure to receive or purchase the entire Net Output according to the terms of 
this Agreement.  

9.2.4  Failure to comply with any other material obligation under this Agreement. In 
the event of a default under Section 9.1.6, PGE may provide Seller with written notice of 
default. Seller shall have one year in which to cure the default during which time the Seller 
shall pay PGE damages equal to the Lost Energy Value. If Seller is unable to cure the 
default, PGE may immediately terminate this Agreement as provided in Section 9.3. PGE’s 
resource sufficiency/deficiency position shall have no bearing on PGE’s right to terminate 
the Agreement under this Section 9.2.  

9.3. Cure Periods.  Except with a respect to a failure to meet the Guaranty of Mechanical 
Availability for two consecutive years, which is not curable, and notwithstanding the one year time 
period to cure a failure to meet the Scheduuled Commercial Operation Date, the non-defaulting Party 
has 30 days following written notice from the non-defaulting party in which to cure any other event 
of default.  

9.3.1  The 30 day cure period shall be extended by an additional 90 days if: (A) The 
failure cannot reasonably be cured within the 30 day period; (B) The default is reasonably 
capable of being cured within the additional 90 day period; and (C) The defaulting Party 
commences the cure within the original 30 day period. 

9.4 In the event of a default under this Agreement, except as otherwise provided in this 
Agreementexclused under this Agreement, Force Majeure, or otherwise, the non-defaulting Pparty 
may terminate this Agreement at its sole discretion by deliver aing written notice of termination to 
the other Party. In addition, the non-defaulting party may pursue any and all legal or equitable 
remedies provided by law or pursuant to this Agreement including damages related to the need to 
procure replacement power. A termination hereunder shall be effective upon the date of delivery of 
notice, as provided in Section 20. The rights provided in this Section 9 are cumulative such that the 
exercise of one or more rights shall not constitute a waiver of any other rightsThe non-defaulting 
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Party must provide the defaulting Party a notice of termination at least 30 days prior to the date of 
termination.  The notice for termination may run concurrently with the applicable cure period.  

9.54. Invoice for Damages.  If this Agreement is terminated as provided in this Section 9 
PGEIf damages are incurred by the non-breaching Party as a result of a breach of this Agreement, 
the breaching Party must remit payment in the full amount of the damages to the non-breaching 
Party no later than 30 days after the breaching Party receives an invoice for damages from the non-
breaching Party if the amount of payment is not the subject of good-faith dispute. The invoice for 
damages must include a written statement explaining in reasonable detail the calculation of the 
damages amount shall make all payments, within thirty (30) days, that, pursuant to the terms of this 
Agreement, are owed to Seller as of the time of receipt of notice of default. PGE shall not be required 
to pay Seller for any Net Output delivered by Seller after such notice of default.  

9.65. In the event PGEPurchasing Utility terminates this Agreement pursuant to this Section 
9, and Seller wishes to again sell Net Output to PGEPurchasing Utility following such termination, 
PGEPurchasing Utility in its sole discretion may require that Seller shall do so subject to the terms 
of this Agreement, including but not limited to the Contract Price until the Term of this Agreement 
(as set forth in Section 2.3) would have run in due course had the Agreement remained in effect. 
Purchasing Utility may also require Seller to post Default Security. Seller may not take any action 
or permit any action to occur the result of which avoids or seeks to avoid the restrictions in this 
Section through use or establishment of a special purpose entity or other AffiliateAt such time Seller 
and PGE agree to execute a written document ratifying the terms of this Agreement.  

9.76. Termination Damages. If this Agreement is terminated by Public Utility as a result of 
an event of default by Seller, then the termination damages owed by Seller to Public Utility will be 
the positive difference, if any, between: (a) The Public Utility’s estimated costs to secure 
replacement power and Renewable Energy Credits, if applicable, for a period of 24 months following 
the date of termination, including any associated transmission necessary to deliver such replacement 
power; and (b) The Contract Price for such 24-month period (“Termination Damages”).   

9.7.1. Termination Damages may not exceed the cost the Purchasing Utility would 
have incurred to purchase the Facility's power and Renewable Energy Credits under the 
terminated Agreement.  

9.7.2  Public Utility must calculate the Termination Damages on a monthly basis and 
in a commercially reasonable manner and provide to Seller a written statement explaining in 
reasonable detail the calculation of Termination Damages in the Notice of Termination.  

9.7.3  Termination Damages are due by Seller within 30 days of receipt of the written 
Notice of Termination from the Public Utility. 

9.8 Mitigation of Damages. Both Purchasing Utility and Seller have a duty to mitigate 
any damages, including, without limitation any Termination Damages, and must use commercially 
reasonable efforts to minimize any damages it may incur as a result of the other Party's performance 
or non-performance under this Agreement. 

9.9 Security. If this Agreement is terminated because of Seller’s default, Public Utility 
may, in addition to pursuing any and all other remedies available at law or in equity, proceed against 
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any security held by Purchasing Utility in whatever form to reduce the amounts that Seller owes the 
Purchasing Utility arising from such default. 

9.10 Cumulative Remedies. Except in circumstances in which a remedy provided for in this 
Agreement is described as the sole or exclusive remedy, the rights and remedies provided to the 
Parties herein are cumulative and not exclusive of any other rights or remedies of the Parties. 

9.11 The provisions of this SSections 9.1, 9.4, 9.5, 10, and 19.2 shall survive termination of 
this Agreement as context requires to fully enforce each Party’s rights and remedies under the 
Agreement.  

SECTION 10: INDEMNIFICATION AND LIABILITY  
10.1. Seller agrees to defend, indemnify and hold harmless PGEPurchasing Utility, its 

directors, officers, agents, and representatives against and from any and all loss, claims, actions or 
suits, including costs and attorney's fees, both at trial and on appeal, resulting from, or arising out of 
or in any way connected with Seller’s delivery of electric power to PGEPurchasing Utility or with 
the facilities at or prior to the Point of Delivery, or otherwise arising out of this Agreement, including 
without limitation any loss, claim, action or suit, for or on account of injury, bodily or otherwise, to, 
or death of, persons, or for damage to, or destruction or economic loss of property belonging to 
PGEPurchasing Utility, Seller or others, excepting to the extent such loss, claim, action or suit may 
be caused by the negligence of PGEPurchasing Utility, its directors, officers, employees, agents or 
representatives.  

10.2. PGEPurchasing Utility agrees to defend, indemnify and hold harmless Seller, its 
directors, officers, agents, and representatives against and from any and all loss, claims, actions or 
suits, including costs and attorney's fees, both at trial and on appeal, resulting from, or arising out of 
or in any way connected with PGEPurchasing Utility’s receipt of electric power from Seller or with 
the facilities at or after the Point of Delivery, or otherwise arising out of this Agreement, including 
without limitation any loss, claim, action or suit, for or on account of injury, bodily or otherwise, to, 
or death of, persons, or for damage to, or destruction or economic loss of property belonging to 
PGEPurchasing Utility, Seller or others, excepting to the extent such loss, claim, action or suit may 
be caused by the negligence of Seller, its directors, officers, employees, agents or representatives.  

10.3. Nothing in this Agreement shall be construed to create any duty to, any standard of care 
with reference to, or any liability to any person not a Party to this Agreement. No undertaking by 
one Party to the other under any provision of this Agreement shall constitute the dedication of that 
Party's system or any portion thereof to the other Party or to the public, nor affect the status of 
PGEPurchasing Utility as an independent public utility corporation or Seller as an independent 
individual or entity.  

10.4. NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR SPECIAL, 
PUNITIVE, INDIRECT OR CONSEQUENTIAL DAMAGES, WHETHER ARISING FROM 
CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE.  

SECTION 11: INSURANCE 

11.1. Prior to the connection of the Facility to PGEPurchasing Utility's electric system, 
provided such Facility has a design capacity of 200 kW or more, Seller shall secure and continuously 
carry for the Term hereof, with an insurance company or companies rated not lower than "A-B+" by 
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the A. M. Best Company, general commercial liability insurance covering bodily injury and property 
damage in the amount of at least $1,000,000 each occurrence combined single limit and umbrella 
insurance in the amount of $5,000,000. insurance policies for bodily injury and property damage 
liability. Such insurance shall include provisions or endorsements naming PGE, it directors, officers 
and employees as additional insureds; provisions that such insurance is primary insurance with 
respect to the interest of PGE and that any insurance or self-insurance maintained by PGE is excess 
and not contributory insurance with the insurance required hereunder; a cross-liability or severability 
of insurance interest clause; and provisions that such policies shall not be canceled or their limits of 
liability reduced without thirty (30) days' prior written notice to PGE. Initial limits of liability for all 
requirements under this section shall be $1,000,000 million single limit, which limits may be 
required to be increased or decreased by PGE as PGE determines in its reasonable judgment 
economic conditions or claims experience may warrant.  

11.2. Prior to the connection of the Facility to PGE's electric system, provided such facility 
has a design capacity of 200 kW or more, Seller shall secure and continuously carry for the Term 
hereof, in an insurance company or companies rated not lower than "B+" by the A. M. Best 
Company, insurance acceptable to PGE against property damage or destruction in an amount not 
less than the cost of replacement of the Facility. Seller promptly shall notify PGE of any loss or 
damage to the Facility. Unless the Parties agree otherwise, Seller shall repair or replace the damaged 
or destroyed Facility, or if the facility is destroyed or substantially destroyed, it may terminate this 
Agreement. Such termination shall be effective upon receipt by PGE of written notice from Seller. 
Seller shall waive its insurers' rights of subrogation against PGE regarding Facility property losses.  

11.23. Prior to the connection of the Facility to PGEPurchasing Utility's electric system and 
at all other times such insurance policies are renewed or changed, Seller shall provide 
PGEPurchasing Utility with a copy of each insurance policy required under this Section, certified as 
a true copy by an authorized representative of the issuing insurance company or, at the discretion of 
PGEPurchasing Utility, in lieu thereof, a certificate in a form satisfactory to PGEPurchasing Utility 
certifying the issuance of such insurance. If Seller fails to provide PGEPurchasing Utility with copies 
of such currently effective insurance policies or certificates of insurance, PGEPurchasing Utility at 
its sole discretion and without limitation of other remedies, may upon ten (10) days advance written 
notice by certified or registered mail to Seller either withhold payments due Seller until 
PGEPurchasing Utility has received such documents, or purchase the satisfactory insurance and 
offset the cost of obtaining such insurance from subsequent power purchase payments under this 
Agreement.  

SECTION 12: FORCE MAJEURE 

12.1. As used in this Agreement, “Force Majeure” or “an event of Force Majeure” means 
any cause beyond the reasonable control of the Seller or of PGEPurchasing Utility which, despite 
the exercise of due diligence, such Party is unable to prevent or overcome. By way of example, Force 
Majeure may include but is not limited to acts of God, fire, flood, storms, wars, hostilities, civil 
strife, strikes, and other labor disturbances, earthquakes, fires, lightning, epidemics, sabotage, 
restraint by court order or other delay or failure in the performance as a result of any action or 
inaction on behalf of a public authority which by the exercise of reasonable foresight such Party 
could not reasonably have been expected to avoid and by the exercise of due diligence, it shall be 
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unable to overcome, subject, in each case, to the requirements of the first sentence of this paragraph. 
Force Majeure, however, specifically excludes the cost or availability of resources to operate the 
Facility, changes in market conditions that affect the price of energy or transmission, wind or water 
droughts, and obligations for the payment of money when due.  

12.2. If either Party is rendered wholly or in part unable to perform its obligation under this 
Agreement because of an event of Force Majeure, that Party shall be excused from whatever 
performance is affected by the event of Force Majeure to the extent and for the duration of the Force 
Majeure, after which such Party shall re- commence performance of such obligation, provided that:  

12.2.1. the non-performing Party shall, promptly, but in any case within one (1) week 
after the occurrence of the Force Majeure, give the other Party written notice describing the 
particulars of the occurrence; and  

12.2.2. the suspension of performance shall be of no greater scope and of no longer 
duration than is required by the Force Majeure; and  

12.2.3. the non-performing Party uses its best efforts to remedy its inability to 
perform its obligations under this Agreement.  

12.3. No obligations of either Party which arose before the Force Majeure causing the 
suspension of performance shall be excused as a result of the Force Majeure.  

12.4. Neither Party shall be required to settle any strike, walkout, lockout or other labor 
dispute on terms which, in the sole judgment of the Party involved in the dispute, are contrary to the 
Party's best interests.  

SECTION 13: SEVERAL OBLIGATIONS  
Nothing contained in this Agreement shall ever be construed to create an association, trust, 

partnership or joint venture or to impose a trust or partnership duty, obligation or liability between 
the Parties. If Seller includes two or more parties, each such party shall be jointly and severally liable 
for Seller's obligations under this Agreement.  

SECTION 14: CHOICE OF LAW  
This Agreement shall be interpreted and enforced in accordance with the laws of the state of 

Oregon, excluding any choice of law rules which may direct the application of the laws of another 
jurisdiction.  

SECTION 15: PARTIAL INVALIDITY AND PURPA REPEAL  
It is not the intention of the Parties to violate any laws governing the subject matter of this 

Agreement. If any of the terms of the Agreement are finally held or determined to be invalid, illegal 
or void as being contrary to any applicable law or public policy, all other terms of the Agreement 
shall remain in effect. If any terms are finally held or determined to be invalid, illegal or void, the 
Parties shall enter into negotiations concerning the terms affected by such decision for the purpose 
of achieving conformity with requirements of any applicable law and the intent of the Parties to this 
Agreement.  

In the event the Public Utility Regulatory Policies Act (PURPA) is repealed, this Agreement 
shall not terminate prior to the Termination Date, unless such termination is mandated by state or 
federal law.  
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SECTION 16: WAIVER  
Any waiver at any time by either Party of its rights with respect to a default under this 

Agreement or with respect to any other matters arising in connection with this Agreement must be 
in writing, and such waiver shall not be deemed a waiver with respect to any subsequent default or 
other matter.  

SECTION 17: GOVERNMENTAL JURISDICTION AND AUTHORIZATIONS  
This Agreement is subject to the jurisdiction of those governmental agencies having control 

over either Party or this Agreement. Seller shall at all times maintain in effect all local, state and 
federal licenses, permits and other approvals as then may be required by law for the construction, 
operation and maintenance of the Facility, and shall provide upon request copies of the same to 
PGEPurchasing Utility.  

SECTION 18: SUCCESSORS AND ASSIGNS  
18.1 This Agreement and all of the terms hereof shall be binding upon and inure to the 

benefit of the respective successors and assigns of the Parties. No assignment hereof by either Party 
shall become effective without the written consent of the other Party being first obtained and such 
consent shall not be unreasonably withheld. Notwithstanding the foregoing, either Party may assign 
this Agreement without the other Party’s consent as part of (a) a sale of all or substantially all of the 
assigning Party’s assets, or (b) a merger, consolidation or other reorganization of the assigning Party.  

18.2 Notwithstanding the forgoing, Seller will not make any changes in its ownership, 
control or management that would cause the Facility to fail to satisfy the eligibility requirements for 
entering into this Agreement. No more than once every 24 months, at the request of Purchasing 
Utility, Seller will provide documentation and information reasonably requested by Purchasing 
Utility to establish Seller’s and the Facility's continued compliance with eligibility requirements for 
this Agreement. Purchasing Utility shall take reasonable steps to maintain the confidentiality of any 
such documentation and information the Seller identifies as confidential, provided that Purchasing 
Utility may provide all such information to the Commission in a proceeding before the Commission. 

SECTION 19: ENTIRE AGREEMENT  
19.1. This Agreement supersedes all prior agreements, proposals, representations, 

negotiations, discussions or letters, whether oral or in writing, regarding PGEPurchasing Utility's 
purchase of Net Output from the Facility. No modification of this Agreement shall be effective 
unless it is in writing and signed by both Parties.  

19.2. By executing this Agreement, Seller releases PGEPurchasing Utility from any third 
party claims related to the Facility, known or unknown, which may have arisen prior to the Effective 
Date.  

SECTION 20: NOTICES  
20.1. All notices except as otherwise provided in this Agreement shall be in writing, shall be 

directed as follows and shall be considered delivered if delivered in person or when deposited in the 
U.S. Mail, postage prepaid by certified or registered mail and return receipt requested:  

To Seller:  
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with a copy to:  

 
To PGEPurchasing Utility:  Contracts Manager  

QF Contracts, 3WTC0306 PGE - 
121 SW Salmon St.  
 
Portland, Oregon 97204  

20.2 The Parties may change the person to whom such notices are addressed, or their 
addresses, by providing written notices thereof in accordance with this Section 20.  

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed in 
their respective names as of the Effective Date.  

PGEPurchasing Utility  

By:   
Title:   
Date: 

 

(Seller)  

By:   
Name: 
Title:    

Date:  
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