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Ms. Annette Taylor

Legal Secretary

Oregon Public Utility Commission
550 Capitol Street NE, Suite 215
PO Box 2148

Salem, OR 97308-2148

Re: UM 1121 — Applicants’ Response to Motion to Reopen the Record
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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

UM 1121

In the Matter of

OREGON ELECTRIC UTILITY COMPANY, LLC, APPLICANTS’ RESPONSE TO
et al., MOTION TO REOPEN THE
RECORD

Application for Authorization to Acquire Portland
General Electric Company

Oregon Electric Utility Company, LLC, et al. (“Applicants”) respectfully submit this
response to the “Motion to Reopen the Record” (the “Motion™) filed by Portland Building
Owners and Managers Association (“BOMA”) on January 10, 2005. Applicants’ response is
supported by the Declaration of James M. Barrett (“Barrett Decl.”), filed herewith.

INTRODUCTION

In this third post-hearing motion in as many weeks, BOMA asks the Oregon Public
Utility Commission (the “Commission”) to repoen the record to allow BOMA to introduce
“new” evidence. BOMA'’s motion is utterly without merit. The fact is that the evidence and
1ssues BOMA identifies as “new” have already been thoroughly vetted in the course of this case.
Indeed, BOMA’s mistaken belief that “new” evidence exists appears to be rooted in BOMA’s
unfamiliarity with the record in this case. It is clear that BOMA did not attempt to participate in
the discovery process or otherwise educate itself about fundamental aspects of this transaction.
BOMA neither served data requests nor sought to obtain from Applicants any of the 563
responses to other parties’ data requests, many of which directly addressed iésues that BOMA
believes are “new.” In fact, on January 6, 2005, BOMA’s attorney admitted publicly that she

had not even read filed testimony in this case. These facts help explain why BOMA has filed
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this Motion to reopen the record so that it can brief issues that responsible and observant parties
addressed months before the record closed. BOMA should not be rewarded for its failure to
make reasonable inquiry into the facts of this case while the record was still open. BOMA’s
motion should be denied.

ARGUMENT

BOMA asks that the ALJ certify its Motion to the full Commission for consideration.
BOMA does not attempt to justify this extraordinary request, and it should be denied; the ALJ
has all the authority she requires to deny BOMA’s Motion. See OAR 860-012-0035(g) (ALJ has
authority to decide procedural matters).

A. STANDARD FOR REOPENING RECORD

The Commission has discretion to reopen the record in a contested case to consider new
evidence and argument. See, e.g., Re Qwest Corp., 2002 WL 3113656 (Or. P.U.C. Aug. 19,
2002) (declining but reserving right to reopen record to consider evidence of improprieties).
However, when evidence could have been submitted at the original hearing, the Commission is
not required to consider it. See, e.g., Roy v. McCormack Pacific Co., 171 Or. App. 526, 530-31
(2000) (denying request to reopen record to admit evidence that had been in existence for several
months before it was offered and in the absence of an explanation of delay).

Moreover, before granting a motion to reopen a record, the movant typically must show
due diligence regarding a failure to offer evidence at the appropriate time. See, e.g., Hill v. Tri-
Met, 154 Or. App. 544, 549-50 (1998). Among other things, this prevents a party from engaging
in “a ‘fishing expedition’ with no guarantee that the new evidence would be relevant or

material . . ..” Id. at 550.

1"
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B. ISSUES THAT BOMA RAISES WERE WELL-KNOWN PRIOR TO THE
EVIDENTIARY HEARING, AND THE ALJ SHOULD NOT REOPEN THE
RECORD TO CONSIDER THEM

BOMA characterizes the issues set out below as “new” and requiring “additional
inquiry.” See Motion at 1, 3. In fact, the issues are new only to BOMA, which did not serve any
data requests during discovery, did not request to review Applicants’ responses to data requests,
did not cross-examine or depose any witnesses, and whose attorney admits that she has not
reviewed filed testimony and exhibits. See 1/6/05 e-mail from Ann Fisher to UM 1121 service
list, attached as Ex. A to Barrett Decl. (“1 just now, for the first time, opened staff’s testimony
... . [I] frankly have only read some of the documents.”). Accordingly, BOMA’s Motion must
be denied.

1. Applicants’ Public Statements

The frivolity of BOMA’s Motion is immediately apparent. BOMA complains that
“before the record closed, Applicants ran various advertisements in various publications
asserting that TPG was the best alternative, that the intention was to hold PGE for an [sic]
lengthy period of time, that the headquarters would remain in Portland, and that OEUC was
committed to maintaining the same service and quality standards as PGE has in the past.”
Motion at 2. BOMA asserts that “Intervenors have had no opportunity to inquire into the truth
and veracity of these statements.” Id.

For those parties familiar with the record in this case, BOMA’s complaint is nothing
short of mystifying. In their first filing with the Commission, Applicants publicly asserted: (1)
that the TPG Applicants intended to hold Portland General Electric Company (“PGE”) for
“longer than most of the companies in which [they] invest” and for “up to 12 years;”' (2) that

“PGE’s headquarters will stay in Portland;”* and (3) that Oregon Electric is “committed to

Oregon Electric/3, Davis/12.

Application at 23.
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maintaining [PGE’s] record of service.”

The issue whether Applicants presented the “best
alternative” also was addressed in publicly available testimony filed as early as May of last year.*
Staff and intervenors had months to inquire into the truth and veracity of these statements, and,
n fact,‘ many parties did make pointed inquiries.” BOMA, on the other hand, evidently was not
paying attention. Ten months later, it expects the Commission to reopen the record so that it can
make an “additional inquiry” into these “new” matters. Motion at 2. This is a waste of

everyone’s time.

2. Final Investment Arrangements and TPG’s Status as Applicant

BOMA next argues that the Commission should reopen the record to provide for

2

additional inquiry into “final investment arrangements.” BOMA’s concern regarding this issue
1s further evidence of a lack of diligence. In their original March 2004 filing, Applicants
described the investment arrangements and included a Highly Confident Letter from an
mvestment bank. Other parties served Applicants with data requests about those arrangements
well before the record closed, but BOMA never asked to review them.®

BOMA also claims that there is “little in writing to disclose the real buyers and investors”
and, in particular, suggests that the Commission needs more information about TPG because it
believes that “TPG is not a formal applicant in these proceedings.” Motion at 3. This statement
is false, and it reveals a profound lack of understanding of the facts. Everyone familiar with this

case knows that not just one, but two, TPG funds have been formal applicants from the

beginning. If BOMA had wanted to have more information about TPG, it could have served data

Oregon Electric/3, Davis/13.
4 See, e.g., Oregon Electric/22, Davis/23 (filed May 27, 2004) (“The position of PGE’s customers and the
public interest will be vastly improved by the Proposed Transaction versus continued Enron ownership.”).
> To cite just two examples, both the City of Portland (the “City”) and the Citizens Utility Board of Oregon
(“CUB”) served Applicants with data requests that, among other things, probed the impact of the Applicants’
acquisition of PGE on the City and on service quality. Barrett Decl. at § 3. Applicants responded to these requests,
but BOMA did not ask to review them. Id.
6 For example, during discovery, Staff asked Applicants to “provide a list of all debt covenants or restrictions
that apply to the Company or will be included in the proposed financing plan” and asked that Applicants keep them
updated regarding “the current status of the loan/financing process.” Barrett Decl. at § 4. Applicants responded to
these requests, but BOMA did not ask to review them. /d.
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requests on the TPG Applicants itself or simply reviewed the responses to the data requests of
other parties. Instead, BOMA did not participate in the discovery process at all. See Barrett
Decl. at 9 2. The Commission should not reopen the record to accommodate BOMA’s complete
lack of due diligence. See Hill, 154 Or. App. at 549-50 (party seeking to reopen record must

show due diligence in explaining failure to introduce evidence at the appropriate time).

C. TPG’S REPRESENTATIONS TO THE OREGON INVESTMENT
COUNCIL (“OIC”) AND THE OREGON ATTORNEY GENERAL’S
INVESTIGATION OF THE OIC

BOMA seeks to reopen the record to accommodate an inquiry into “the findings of the
Attorney General’s Office with respect to the manner in which the investment by OIC [in the
TPG Applicants] was made.” Motion at 3. BOMA wildly speculates that “[s]omething exciting
must have been said” by the TPG Applicants “to assure that [the] OIC made the investment.” Id.

The Attorney General released its “Investigative Report” on January 21, 2005, and
concluded that there was no evidence of any wrongdoing by any party with respect to the OIC’s
investment in the TPG Applicants. See Barrett Decl. at § 6, Ex. B. BOMA’s wild speculations
were completely unfounded. At a legislative hearing on January 20, 2005, Chairman Beyer
testified that the Commission would take official notice of the Attorney General’s Investigative
Report and consider it as part of the record. See Barrett Decl. at § 7. As a result, there is no

possible justification for reopening the record to consider this matter.

D. BOMA PROVIDES NO REASON TO REOPEN THE RECORD TO
CONSIDER APPLICANTS’ POST-HEARING FORM U-1
APPLICATION/DECLARATION WITH THE SEC

BOMA complains that Oregon Electric filed “what is known as a Ul filing with the
SEC” after the record closed and that “Intervenors have had no ability to make inquiry about the
information contained in those documents.” BOMA wants the record to be reopened so that it
“can examine the filing to determine whether the statements made there are consistent with

statements made [in UM 1121].” Motion at 2, 3.
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Again, it is clear that BOMA failed to undertake the most rudimentary inquiry. The
Form U-1 Application/Declaration to which BOMA refers has always been and remains a public
document available on the SEC’s Internet site. See Barrett Decl. at § 8. BOMA and other
intervenors have always had the ability to examine it. The minimum standard of due diligence
requires that BOMA at least review a public document before taking the extraordinary step of
asking the Commission to reopen the record to include it.” See OAR 860-013-0065.

Moreover, Applicants provided preliminary drafts of documents to be included in the
Form U1 Application/Declaration in response to a data request from Citizens’ Utility Board of
Oregon (“CUB”).® As noted, BOMA chose not participate in discovery, and it did not ask to
review them. Ifit had, it could have introduced the drafts into the record at the appropriate time.
/
/!
/!
/!
//
//
1/
/
/
I
i
/

Applicants filed an amended Form U-1 Application/Declaration with the SEC on January 21, 2005, that
had not yet been posted publicly at the time of the the Response. Accordingly, a copy of this document is attached
to the Declaration of James M. Barrett as Exhibit C. See Barrett Decl. at § 10. The amended Form U-1
Apphcatlon/Declaratlon conforms with the Applicants’ UM 1121 Application.

These drafts were produced on October 13, 2004 and attached as Exhibits Q and N to Applicants’ Second
Supplemental Response to CUB/OEUC 2. See Barrett Decl. at q 9.
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CONCLUSION
It is clear that BOMA filed this Motion without conducting a reasonable inquiry. This
failure to meet the minimum standards of the legal profession and the Commission’s rules raises
serious issues about BOMA’s intentions. For that reason and for those set out above, Applicants
respectfully request that the ALJ deny BOMA’s Motion without certifying it to the Commission
for consideration.
Respectfully submitted this 25th day of January, 2005.
ATER KLLP
By:
Lisa Rackner, OSB No. 87384
E-mail: Ifr@aterwynne.com
James M. Barrett, OSB No. 01199

E-mail: jmb@aterwynne.com
Of Attorneys for Applicants

OREGON ELECTRIC UTILITY COMPANY, LLC

By:  Thad Miller
General Counsel
222 SW Columbia Street, Suite 1850
Portland, OR 97201-6618
Telephone: (503) 226-8622
Facsimile: (877) 892-1953
E-mail: tmiller6@optonline.net
Of Attorneys for Applicants
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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

UM 1121

In the Matter of

OREGON ELECTRIC UTILITY COMPANY, LLC, DECLARATION OF JAMES M.

et al., BARRETT IN SUPPORT OF

APPLICANTS’ RESPONSE TO
Application for Authorization to Acquire Portland MOTION TO REOPEN THE
General Electric Company RECORD

I, James M. Barrett, hereby declare that I have personal knowledge of the matters set
forth in this Declaration and am competent to testify to them:

1. I am an attorney at Ater Wynne LLP, and I represent Oregon Electric Utility
Company LLC, et al. (“Applicants™), in the above-captioned proceeding.

2. During the course of discovery in this proceeding, Applicants responded to 563
data requests from the Staff of the Public Utility Commission and various intervenors. The
Portland Building Owners and Managers Association (“BOMA”) did not serve any data requests
and did not ask Applicants to review their responses to data requests from other parties.

3. Both the City of Portland (the “City”) and the Citizens’ Utility Board of Oregon
(“CUB”) served Applicants with data requests that, among other things, probed the impact of the
Applicants’ acquisition of Portland General Electric (“PGE”) on the City and on service quality.
Applicants responded to these requests, but BOMA did not ask to review them.

4. During discovery, Staff asked Applicants to “provide a list of all debt covenants
or restrictions that apply to the Company or will be included in the proposed financing plan” and
asked that Applicants keep them updated regarding “the current status of the loan/financing

process.” Applicants responded to these requests, but BOMA did not ask to review them.

PAGE 1 -DECLARATION OF JAMES M. BARRETT IN SUPPORT OF ATER WYNNE LLP
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5. On January 6, 2005, BOMA’s counsel wrote an e-mail in which she conceded that
she had only “just now, for the first time, opened Staff’s testimony” and that she had “only read
some of the documents” filed in this docket. A true and correct copy of that e-mail is attached
hereto as Exhibit A.

6. The Oregon Attorney General released an “Investigative Report” on January 21,
2005, and concluded that there was no evidence of any wrongdoing with respect to the Oregon
Investment Council’s investment in the TPG Applicants. A true and correct copy of the
Investigative Report is attached hereto as Exhibit B.

7. At a legislative hearing on January 20, 2005, Chairman Beyer testified that the
Commission would take official notice of the Attorney General’s Investigative Report and
consider it as part of the record in this docket.

8. Applicants Form U-1 Application/Declaration is a publicly available document

that can be viewed at the SEC’s Internet site, www.sec.gov.

9. On October 13, 2004, Applicants produced drafts of its Form U-1
Application/Declaration as Exhibits Q and N to Applicants’ Second Supplemental Response to
CUB/OEUC 2. BOMA never asked to review these drafts.

10.  Applicants filed an amended Form U-1 Application/Declaration with the SEC on
January 21, 2005, that had not yet been posted publicly at the time of the Applicants’ Response
to the Motion to Reopen the Record. The amended Form U-1 Application/Declaration conforms
with the Applicants’ UM 1121 Application. A true and correct copy of the amended Form U-1

Application/Declaration is attached hereto as Exhibit C.

//

i

/!

/!
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I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO
THE BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I
UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND
IS SUBJECT TO PENALTY FOR PERJURY.

DATED this 25th day of January, 2005.

%M.Barrett -

PAGE 3 - DECLARATION OF JAMES M. BARRETT IN SUPPORT OF ATER WYNNE LLP
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L Jim Barrett - Re: UM 1121 OREGON ELECTRIC UTILITY ACQUISITION OF PGE - Public Disclosure o.. Page 1|

From: <EnerGlaw@aol.com>

To: <EnerGlaw@aol.com>, <Cheryl. Walker@state.or.us>, <jim@cado-oregon.org>,
<ken.beeson@eweb.eugene.or.us>, <jbrandis@aoi.org>, <lcable@chbh.com>, <jchamberlin@sel.com>,
<cotej@mwvcaa.org>, <christopher.d.crean@co.multnomah.or.us>, <mail@dvclaw.com>,
<jdittmer@utilitech.net>, <jay.dudley@pgn.com>, <gduell@bigplanet.com>, <jason@oregoncub.org>,
<jffell@stoel.com>, <ann@rnp.org>, <patrick.hager@pgn.com>, <mah@canonandhutton.com>,
<gmkronick@bpa.gov>, <klo4@mailstation.com>, <j_manion@wspower.com>, <dan@meek.net>,
<tmilleré@optonline.com>, <mike@tonkon.com>, <jdn@karnopp.com>, <lfr@aterwynne.com>,
<dws@r-c-s-inc.com>, <northwest@hydroreform.org>, <stephens@eslerstephens.com>,
<bswift@amrivers.org>, <mitchell.taylor@enron.com>, <bwalters@ci.portland.or.us>,

<Michael. Weirich@state.or.us>, <linda@lindawilliams.net>

Date: 1/6/05 4:53PM
Subject: Re: UM 1121 OREGON ELECTRIC UTILITY ACQUISITION OF PGE - Public
Disclosure o...

oh for Pete's sake. in response to a query by yet another reporter, | just

now, for the first time opened staff's testimony, which does (as the reporter
suggested) contain presumably confidential documents. but please be aware
of the following.

1. the WW article referenced docs with water marks. the exhibits or docs
attached to staff's testimony does not.

2. I resent the level of debate about what | did (filed the Motion) and

didn't do (actually didn't have the docs, did no data requests, and got no data
response) and for being apparently singled out for consideration. | am
assuming that'd it will be ultimately verified and think the debate detracts from
the important issue.

I think the issue is less who did "leak” and more what the documents say. |

put forth BOMA's position on what the documents say and continue to believe
that the public has a right to assess the truth and veracity of various

public statements. If the documents are simply speculative or incidental as has
been suggested in the press, there is no basis for the protective order. If

they are not speculative and are germane, they ought to be available.

However, | didn't leak them, did not get any except with pre filed testimony, and
frankly have only read some of the documents. Let's talk about what's
important - is this the right solution for the PGE situation?

Ann Fisher

AF Legal & Consulting Services

1425 SW 20th Street, Suite 202

Portland, Oregon 97201

_www.lawyers.com/annfisher_ (http://www.lawyers.com/annfisher)
www.annfisherlaw.com

503-721-0181 telephone

503-223-2305 facsimile

The information contained in this email message is privileged and
confidential. Itis intended only for the use of the intended recipient. If
you received this communication in error, please reply to the sender
indicating that fact and delete the copy you received. In addition, you are
hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. Thank you.
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| Jim Barrett - Re: UM 1121 OREGON ELECTRIC UTILITY ACQUISITION OF PGE - Public Disclosure o...

CC: <michael.grant@state.or.us>, <ed.busch@state.or.us>, <bryan.conway@state.or.us>,
<Ed.Durrenberger@state.or.us>, <marc.hellman@state.or.us>, <clark.jackson@state.or.us>,
<judy.johnson@state.or.us>, <Thomas.D.Morgan@state.or.us>, <jerry.murray@state.or.us>,
<phil.nyegaard@state.or.us>, <Carla.m.Owings@state.or.us>, <lee.sparling@state.or.us>,
<Rebecca.Trujillo@state.or.us>, <bob.valdez@state.or.us>
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DEPARTMENT OF JUSTICE
CRIMINAL JUSTICE DIVISION

INVESTIGATION REPORT

CASE/FILE NO.: CPC0007-04
DATE: January 21, 2005

INVESTIGATORS: Dave Rubey, Criminal Investigator
Kerry Taylor, Assistant Chief Investigator

ATTORNEY: Steven Briggs
Attorney-in-Charge
Organized Crime Section

I. BASIS FOR INVESTIGATION

On September 29, 2004 Oregon State Treasurer Randall Edwards requested that the
Oregon Department of Justice (DOJ) conduct an investigation to determine the facts surrounding
Oregon Investment Council (OIC) member Diana Goldschmidt’s involvement in the OIC
decision to authorize investment of up to $300 million in a Texas Pacific Group (TPG) fund
known as “TPG Fund IV” (TPG Fund IV). A portion of this fund was directed toward the
purchase of Portland General Electric (PGE) to be held by a TPG subsidiary, the Oregon Electric
Utility Company. Diana Goldschmidt’s husband Neil Goldschmidt eventually was named chair
of the Board of Directors of the Oregon Electric Utility Company. Our inquiry is limited to
determining whether there has been a violation of the criminal laws of the State of Oregon.

II. BACKGROUND OF SUBJECTS

Diana Emily Goldschmidt
DOB: 10/29/47
Occupation: Consultant

Neil E. Goldschmidt

DOB: 6/16/40
Occupation: Retired

EXHIBIT B - Page 1 of 13
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III. SCOPE OF INVESTIGATION

In our investigation the following persons were interviewed on the dates indicated:
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15.
16.
17.
18.
19.
20.
21.
22.
23.

Mark S. Gardiner (member, OIC), September 30, 2004

Kate Cooper Richardson (Oregon State Treasury ((Treasury))), October 5, 2004
Linda M. Haglund (Treasury), October 7, 2004

John B. “Jay” Fewel (Treasury), October 11, 2004

Randall T. Edwards (Oregon State Treasurer), October 12, 2004

Michael G. Mueller (Treasury), October 13, 2004

Ronald D. Schmitz (Treasury), October 13, 2004

Norma L. Harvey (Treasury), October 13, 2004

Gerard K. Drummond (chair, OIC), October 18, 2004

H. Gerald “Jerry” Bidwell (former member, OIC), October 20, 2004

Thomas J. Walsh (Board of Directors member, Oregon Electric Utility Company),
October 25,2004

Thomas J. Imeson (principal, Goldschmidt Imeson and Carter), October 26, 2004
James M. Voytko (former Executive Director of Oregon Public Employees
Retirement System, non-voting member of OIC), November 4, 2004

Gerald Grinstein (Board of Directors member, Oregon Electric Utility Company),
November 11, 2004 '

John D. Carter (principal, Goldschmidt Imeson and Carter), November 5, 2004
Mark Dodson (President/CEO of NW Natural), November 12, 2004

Carrie A. Wheeler (TPG), November 16, 2004

Kelvin L. Davis (TPG), November 16, 2004

David Bonderman (TPG), November 18, 2004

Peter H. McMillan (TPG), November 18, 2004

James R. “Jamie” Gates (TPG), December 13, 2004

Diana Emily Goldschmidt, December 10, 2004

Neil E. Goldschmidt, December 10, 2004

We also reviewed numerous records, including the following:

Cell, business and personal phone records obtained by an Attorney General’s
subpoena for the following people for the period of August 1, 2003 to
November 1, 2003 to determine dates and times of relevant calls':

- Neil Goldschmidt
- Diana Goldschmidt

! Southwest Bell of Texas and Pacific Bell of California denied access to records for work phone numbers for
David Bonderman, Kelvin Davis and Carrie Wheeler absent a search warrant. No search warrant was sought
because we concluded there was no probable cause to support a warrant request. Further, the primary purpose for
seeking the phone records was to determine whether there was any communication between TPG personnel and
Diana Goldschmidt or Neil Goldschmidt and we did obtain the Goldschmidts’ phone records.

EXHIBIT B - Page 2 of 13
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Page 3 of 13
- David Bonderman
- Kelvin Davis
- Carrie Wheeler
° TPG phone toll records, which investigators determined might be relevant to the

investigation, for the period of August 1, 2003 to November 1, 2003 for the
-following locations:

- TPG corporate offices in New York City

- TPG corporate offices in San Francisco

- TPG corporate offices in Ft. Worth

TPG corporate jet

Cellular telephone records for David Bonderman
Cellular telephone records for Kelvin Davis

These records were voluntarily provided.

° E-mail records from Treasury. Because of the difficulty of retrieving old e-mails,
Treasury spent significant time in recovery. A DOJ analyst conducted a hand
search of records, and Investigator Rubey conducted a computerized search of all
e-mails for relevant Treasury employees. This search looked for any e-mails
containing the following words: Goldschmidt, Texas Pacific, TPG, Bonderman,
Davis, Wheeler, McMillan, Gates.

° E-mail records from TPG. TPG retention policy provided for destruction of e-
mails after 180 days, so few e-mails were available unless they had been placed in
separate files or maintained due to an unrelated subpoena. E-mails related to the
following people were reviewed:

David Bonderman
Kelvin Davis

- Carrie Wheeler
Peter McMillan
James Gates

These records were voluntarily provided.

° TPG files related to acquisition of PGE. Voluminous files were reviewed for
personal notes, correspondence or e-mails related to any contact TPG may have
had with Neil Goldschmidt.

These records were voluntarily provided.
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° Goldschmidt Imeson and Carter consulting firm files related to TPG and PGE.
These files were voluntarily made available.

° Minutes and available recordings from OIC meetings for the following dates:

May 28, 2003
October 29, 2003
November 19, 2003
December 17, 2003
February 25, 2004
July 28, 2004

IV. SYNOPSIS OF INVESTIGATION >

Background

The OIC consists of four members appointed by the Governor and the Oregon State
Treasurer. The OIC serves as the governing body for investments made by the Oregon Public
Employees Retirement Fund. Treasury personnel are responsible for providing investment
information to the OIC, including potential future investment opportunities. Senior Equity
Investment Officer Jay Fewel (Fewel) was one of the Treasury personnel responsible for
providing such advice to the OIC. Fewel had previously helped facilitate OIC investments with
TPG, an investment firm that specializes in large-scale investments. The OIC had invested
approximately $650 million in three previous TPG funds; each of these investments has been
successful.

Fewel was a member of the OIC’s Alternative Equities Subcommittee (Subcommittee)
which also included two other Treasury employees: Deputy State Treasurer Linda Haglund
(Haglund) and Ron Schmitz (Schmitz), the head of Treasury’s Investments Division. Relevant
to this investigation, the Subcommittee was authorized by OIC Policy 4.06.01 to invest up to
$200 million in “alternative equity” investments, such as TPG Fund IV, without OIC approval.

OIC Chair Gerard Drummond (Drummond) described the relationship between the
Subcommittee and the OIC. The Subcommittee was created to assume some of the OIC’s
repetitive investment decisions such as “re-ups”, i.e., new investments with current investment
partners. Any proposed OIC investment with a new fund manager would be acted on by the full
OIC instead of by the Subcommittee. In addition, any OIC member could cause any re-up to be

2 This account of relevant facts is derived in all instances from statements obtained during the investigation and from
examination of documentary evidence secured during the investigation. In some instances, citation to a specific
statement or document has been omitted to improve the readability of this synopsis.
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brought before the full OIC for action. TPG Fund IV was considered a re-up because of the prior
investment relationship between the OIC and TPG.

On October 29, 2003 the OIC met. This meeting was scheduled as an “annual workshop™
meeting and no substantive decisions were planned. Michael Mueller (Mueller), Assistant
Director of Investments for Treasury, recalled that during a break in the meeting Schmitz
brought up an action item before the OIC. Schmitz said the Subcommittee needed an
“emergency decision.” Schmitz asked the OIC to increase the Subcommittee’s investment
authority from $200 million to $300 million to permit a $300 million investment in TPG Fund
IV. The OIC unanimously authorized the Subcommittee to invest as much as $300 million in
TPG Fund IV. Diana Goldschmidt was present at this meeting and voted in favor of the

additional investment.

Fewel told DOJ that OIC’s emergency decision on October 29, 2003 was sought because
he wanted to commit to invest in TPG Fund IV by November 14, 2003, the next closing date for
TPG Fund IV. The next scheduled OIC meeting was November 19, 2003. The Subcommittee
met on November 10, 2003, voted to invest $300 million in TPG Fund IV, and entered into a
signed agreement with TPG on November 12, 2003. Fewel explained to DOJ that it was
advantageous to be an early investor in such a fund because early investment aliowed Treasury
to dictate terms on documents and future negotiable issues. A recording of the October 29, 2003
OIC meeting was not made, contrary to normal OIC procedures. According to Fewel, this was
because no substantive issues had been placed on the agenda. According to Mueller, OIC
member Mark Gardiner (Gardiner) questioned whether it was appropriate to proceed on the
emergency issue under Oregon public meetings law. The OIC consulted legal counsel. Schmitz
recalls that, other than this discussion of procedure, there was no other discussion, including
discussion of specific investments to be made by TPG Fund IV. The OIC then authorized the
Subcommittee to invest the additional $100 million above the Subcommittee’s $200 million
investment authority, or a total of $300 million, in TPG Fund IV.

Knowledge of TPG’s Interest in PGE

In May 2003 David Bonderman (Bonderman), the managing partner of TPG, and other
TPG personnel made a presentation at an OIC meeting relating to the general state of the private
equity market. This presentation included a discussion of public utilities and power companies
as an investment trend. PGE was not discussed. At this presentation TPG did not refer to what
later became TPG Fund IV, and TPG did not mention a potential buyout of PGE. Diana
Goldschmidt was in attendance.

Shortly after this presentation Bonderman contacted Fewel and said that TPG was taking
a hard look at a utility “right in your own backyard.” In his interview Fewel stated this was not
surprising because he was aware that two other investment firms were considering a purchase of
PGE. Fewel also stated that investment firms such as TPG may consider several hundred
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investments in a year before settling on one or two. Fewel said that he told only one person of
this conversation with Bonderman: Schmitz, his supervisor.

In an interview on October 13, 2004 Schmitz stated that he remembered this conversation
with Fewel. He said it was his impression from Fewel that TPG’s interest in PGE was
preliminary, and that there were many hurdles yet to overcome, including the bankruptcy of
PGE’s parent company Enron. Schmitz said that it was his understanding from Fewel that TPG
wanted to keep this information confidential. This is “normal” since an inadvertent release of
such information could affect negotiations. After further contact between Fewel and TPG in
August 2003 about TPG’s interest in PGE, Schmitz informed his superiors of TPG’s interest in
PGE. Schmitz told DOJ he has a personal policy of keeping his chain of command informed.
Schmitz made his report to Haglund, State Treasurer Randall Edwards (Treasurer Edwards), and
Drummond. In the course of our investigation we obtained a copy of the following e-mail from
Schmitz to Treasurer Edwards and Haglund dated August 25, 2003:

Jay [Fewel] received a call from TPG about a co-investment opportunity today on an
investment in PGE. I hope to bounce it off Jerry Drummond to get his reaction. But, on
the surface, this may be a very good way to slide into an area that I think we should
explore.

This is VERY hush-hush. I have just violated the spirit of a pledge Jay [Fewel] made
to TPG to keep this between himself, Jerry and myself-

In separate interviews Haglund, Treasurer Edwards and Drummond each stated that he or
she never told Diana Goldschmidt or anyone else about TPG’s interest in taking over PGE.
When asked why other members of the OIC were not informed about TPG’s interest in PGE,
Schmitz said this was a judgment call by his chain of command.

In a statement to investigators, Kelvin Davis (Davis), the lead TPG partner on the PGE
purchase for TPG, explained the need for such secrecy. He said that disclosure of such
information could benefit other investment firms who were competitors. Disclosure could also
impact stock prices and therefore raise the ultimate purchase price of PGE.

Davis stated that a large number of people knew about TPG’s interest in purchasing PGE
because they were involved in doing “due diligence” research for TPG about the purchase.
However, these persons were all bound to secrecy by confidentiality agreements with TPG and
other potential investors including NW Natural and Madison Dearborne Partners, Inc.

Davis stated that during the summer of 2003 TPG developed a list of prospective board
members for the holding company designed to operate PGE. This holding company was named
Oregon Electric Utility Company (Oregon Electric). Davis said that he did not contact any of
these people because of confidentiality concerns and the uncertain negotiations with Enron.
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Through our investigation we obtained a copy of this list of prospective Oregon Electric
board members while reviewing TPG records in TPG’s San Francisco corporate offices. The list
was an attachment to a September 4, 2003 e-mail from Stephanie Portillo, on behalf of Davis, to
Gerald Grinstein (Grinstein) with copies to Bonderman and Carrie Wheeler (Wheeler), a TPG
employee. The attachment listed Neil Goldschmidt as one of six potential General Partners.
Neil Goldschmidt was not listed among seven named potential members of the Board of
Directors of Oregon Electric.

According to Davis, on September 11, 2003 TPG reached an impasse in negotiations with
Enron and negotiations ceased. It appeared that no deal would take place. It was further
apparent to TPG management that their best chance of resurrecting and consummating a deal
rested with a direct presentation to Enron creditors and their attorneys. On October 29, 2003 a
meeting occurred in New York City between TPG, Enron and its creditors. A non-binding
agreement was reached so that after this meeting it again appeared that an acquisition of PGE by
TPG was likely. Davis felt such a deal would take place within six weeks, making it important
to put in place a Board of Directors for Oregon Electric.

Bonderman said that on October 29, 2003 he called Grinstein around 3:00 p.m.-4:00 p.m.
Eastern Standard Time from TPG’s offices in New York to discuss potential members for
Oregon Electric’s Board of Directors. Bonderman believed that Oregon Electric should have
strong ties to the local community. Grinstein, who is the CEO of Delta Airlines and a personal
friend of Bonderman, has ties to the Northwest. Bonderman left a message and Grinstein
returned the call 60-90 minutes later.

Grinstein told Bonderman that Grinstein didn’t know whether Neil Goldschmidt would
be interested in serving on the Oregon Electric Board of Directors but that Neil Goldschmidt
should be the first person that TPG contacts. Grinstein agreed to make the first contact with Neil
Goldschmidt. According to Bonderman, Grinstein called back the same day and said Neil
Goldschmidt was interested.

In an interview on November 12, 2004 Grinstein could not verify the exact date but
recalled Bonderman asking him to call Neil Goldschmidt to set up a meeting. Grinstein said that
he told Neil Goldschmidt that Bonderman would like to speak with him about a proposed buyout
of PGE by TPG. Grinstein thought Neil Goldschmidt seemed surprised by this but was
agreeable to the proposal. Neil Goldschmidt told Grinstein he was on the way to the Portland
airport because he was going to spend the weekend in San Francisco with Diana Goldschmidt.
Grinstein said that he re-contacted Bonderman and gave him Neil Goldschmidt’s phone number.
Our review of phone records verifies that on October 29, 2003, between 3:00 p.m. and 6:00 p.m.
Eastern Standard Time, three phone calls were made from TPG’s New York offices to
Grinstein’s phone in Seattle.?

3 The first call was at 3:10 p.m. Eastern Standard Time and lasted .6 minutes. The second call occurred at 4:39 p.m.
Eastern Standard Time and lasted 6.3 minutes. The third call occurred at 6:06 p.m. Eastern Standard Time and
lasted .5 minutes.

EXHIBIT B - Page 7 of 13



CPC0007-04
Goldschmidt, Diana
January 21, 2005
Page 8 of 13

Bonderman stated that on the same date, October 29, 2003, he then called Neil
Goldschmidt around 6:00 p.m. Eastern Standard Time from TPG’s offices in New York. Neil
‘Goldschmidt told Bonderman he was in a car headed to the airport for a weekend getaway in San
Francisco. Bonderman recalled that he told Neil Goldschmidt about TPG’s interest in forming a
holding company to acquire PGE, and asked whether Goldschmidt was interested in hearing
more details. Neil Goldschmidt said he would like to hear more details when he returned from
his trip. Bonderman responded that TPG had corporate offices in San Francisco and asked if
Neil Goldschmidt would be willing to meet with Davis over the weekend. Neil Goldschmidt
agreed.

Subpoenaed phone records for Neil Goldschmidt’s cell phone reveal that at 2:39 p.m.
Pacific Standard Time on October 29, 2003 he received a phone call that lasted 16 minutes.
Phone records turned over by TPG substantiate this call, showing a 16-minute call beginning at
5:41 p.m. Eastern Standard Time.* Significantly, we found no record of any phone contact
between TPG and Neil Goldschmidt or Diana Goldschmidt prior to this call.

Davis’ personal calendar for October 30, 2003 was obtained. It listed a 7:00 a.m. Pacific
Standard Time breakfast meeting with Neil Goldschmidt on October 30, 2003 at the Pan Pacific
Hotel in San Francisco. Davis was present in New York on October 29, 2003 when Bonderman
telephoned Neil Goldschmidt. Davis then flew to San Francisco to meet with him. Davis
recalled that the meeting lasted about two hours, during which Davis briefed Neil Goldschmidt
on the potential deal. Davis said that Neil Goldschmidt was interested but had concerns about an
existing client and the possibility of a conflict of interest. Neil Goldschmidt called him the
following Monday and they engaged in subsequent discussions for approximately a week before
- Neil Goldschmidt gave a commitment to become involved with Oregon Electric.

Davis said that he first learned that Diana Goldschmidt was a member of the OIC during
the breakfast meeting with Neil Goldschmidt. Davis said that he met her briefly as she walked
through the hotel. During subsequent conversations Davis and Neil Goldschmidt agreed that if
Neil Goldschmidt committed to serve on the Oregon Electric Board of Directors, Diana
Goldschmidt would have to abstain from any OIC business involving TPG.

During our review of TPG business records, we found in Davis’ business file a copy of
an internet biography of Neil Goldschmidt downloaded on October 29, 2003. We also found an
e-mail dated October 30, 2003 sent at 2:29 a.m. from TPG employee Jeff Nykun to Bonderman,
Davis, Wheeler and two other TPG employees. This found e-mail subject was “FYI-Biography
of Neil Goldschmidt.” The e-mail contained the text of the downloaded biography. This
biography states that Neil Goldschmidt is “married to Diana Snowden, a former executive with
Pacific Telecom currently serving as Interim Superintendent of Portland Public Schools.” Diana
Snowden and Diana Goldschmidt are the same person.

* There is a two-minute discrepancy for the initiation of this phone call. However, the discrepancy is based on
different phone records from different phone companies, and appears to simply reflect the fact that the phone
companies’ time clocks were two minutes apart.
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In an interview on December 10, 2004 Diana Goldschmidt stated that at the time of the
October 29, 2003 OIC meeting she did not know that a portion of TPG Fund IV was directed
toward the purchase of PGE. She said that prior to the meeting she reviewed written material
submitted by Fewel in which he asked the OIC for a one-time exception to the Subcommittee’s
$200 million dollar investment cap in order to invest $300 million in TPG Fund IV. This
memorandum discussed Treasury’s successful history with TPG, and terms and fees of the
proposed association. The memorandum did not discuss specific investments. Our review of
these documents is consistent with Diana Goldschmidt’s recollection. Diana Goldschmidt also
recalled that there was no verbal discussion of specific investments by TPG Fund IV at the
October 29, 2003 OIC meeting. This is confirmed by others in attendance. Specifically, none of
the persons we interviewed reported that TPG’s interest in acquiring PGE was disclosed during
this OIC meeting.

Diana Goldschmidt also explained when she first learned that a portion of TPG Fund IV
was directed toward the purchase of PGE. She said that she and Neil Goldschmidt had planned
to take a trip to San Francisco on October 29, 2003 with Jerry Bidwell (Bidwell) and his wife.
Bidwell is a personal friend of Neil Goldschmidt and was an OIC member. Bidwell and Diana
Goldschmidt had planned to travel together from the October 29, 2003 OIC meeting to the
Portland airport where Diana Goldschmidt would join Neil Goldschmidt. While traveling from
the OIC meeting to the airport, Diana Goldschmidt received a call from Neil Goldschmidt. She
said that he told her he had just received a call from TPG and they wanted to talk with him about
PGE. Diana Goldschmidt stated that her response was surprise, to the effect of “My God, we
just authorized the staff to give money to TPG.” Phone records obtained during the course of our
investigation confirm that a one-minute phone call occurred between Diana Goldschmidt’s cell
phone and Neil Goldschmidt’s cell phone at 3:01 p.m. Pacific Standard Time on October 29,
2003.

Diana Goldschmidt said the phone conversation was brief but that, once seated on the
plane, she learned more from Neil Goldschmidt about TPG’s phone call to him. Neil
Goldschmidt told her that Bonderman wanted him to meet with a TPG partner while Neil
Goldschmidt and Diana Goldschmidt were in San Francisco. Neil Goldschmidt agreed to a
meeting around 7:00 a.m. so as not to interfere with the plans of Neil Goldschmidt and Diane
Goldschmidt for the day. Diana Goldschmidt stated that Neil Goldschmidt did meet with Davis
and that she had stopped by their table and briefly met Davis.

Bidwell stated that he had not known about TPG’s interest in PGE when he voted at the
October 29, 2003 OIC meeting. Bidwell confirmed that after the OIC meeting he and his wife
accompanied Neil Goldschmidt and Diana Goldschmidt on a weekend trip to San Francisco.
Bidwell stated that while in San Francisco Neil Goldschmidt told him about TPG’s interest in
purchasing PGE and that TPG wanted Neil Goldschmidt to be involved. This was when Bidwell
first learned of TPG’s interest in PGE. Bidwell said that Neil Goldschmidt told him that it
sounded like an interesting deal but that Neil Goldschmidt would have to explore it further.
Bidwell recalled that his discussion with Neil Goldschmidt on this topic was not detailed.

EXHIBIT B - Page 9 of 13



CPC0007-04
Goldschmidt, Diana
January 21, 2005
Page 10 of 13

Neil Goldschmidt was interviewed on December 10, 2004. He stated that he first learned
of TPG’s interest in acquiring PGE on October 29, 2003 when he received a phone call in his
office from Grinstein. Grinstein told Neil Goldschmidt that someone from TPG wanted to talk to
Neil Goldschmidt about an acquisition plan for PGE. Neil Goldschmidt told Grinstein he would
take the call and gave Grinstein his cell phone number. Neil Goldschmidt said he received a
phone call from Bonderman while en route to the Portland airport for a trip to San Francisco.
Bonderman briefly described TPG and asked if they could get together in the near future. Plans
were made for Davis to meet with Neil Goldschmidt the next morning, October 30, 2003 at
7:00 a.m. in San Francisco.

When Neil Goldschmidt Committed to Involvement with TPG

Neil Goldschmidt said he could not recall precisely when he made the decision to accept
TPG’s offer to serve as chair of the Board of Directors of Oregon Electric. He estimated that
decision was probably two or three days prior to TPG’s November 18, 2003 announcement of its
intent to acquire PGE. Neil Goldschmidt stated that he believed he spent approximately the first
two weeks of November determining whether he could disengage from his representation of
PacifiCorp. Goldschmidt related that PacifiCorp was a significant client of his consulting firm
and was a competitor of PGE, thus raising conflict of interest issues. Neil Goldschmidt said
Diana Goldschmidt was involved in his entire decision making process.

In her December 10, 2004 interview Diana Goldschmidt said that her husband was
interested in the proposal made by TPG on October 30, 2003 but that he did not make a decision
immediately. She recalled that TPG publicly announced its purchase of PGE on November 18,
2003 and that Neil Goldschmidt had not agreed to participate until shortly before that date. She
said a pivotal point in his decision was a meeting between Neil Goldschmidt and his business
partner Tom Imeson (Imeson).

Imeson and Neil Goldschmidt were partners in the consulting firm of Goldschmidt
Imeson and Carter. Imeson was interviewed on October 26, 2004. He recalled that Neil
Goldschmidt called him on October 31 or November 1, 2003 and told Imeson about the
October 29, 2003 TPG phone calls to Neil Goldschmidt and the subsequent meeting in San
Francisco. The Goldschmidt Imeson and Carter firm subsequently became involved in TPG’s
attempt to purchase PGE. Imeson recalled a phone call from Davis on November 16, 2003 in
which Davis indicated that the deal to purchase PGE would likely go through. It was also
Imeson’s impression from Davis that at this point Neil Goldschmidt was committed to serving on
the Board of Directors of Oregon Electric.

On November 7, 2003 Imeson attended a breakfast meeting with Neil Goldschmidt and
Tom Walsh (Walsh), owner of Walsh Construction Company. Walsh has since been named a
member of the Board of Directors of Oregon Electric. Walsh was interviewed on October 25,
2004 and recalled that at this November 7, 2003 meeting Goldschmidt had not yet made a firm
decision to accept a position on the Board of Directors of Oregon Electric.
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Conduct of Diana Goldschmidt
After Learning of Her Husband’s Involvement

Diana Goldschmidt stated that she contacted other OIC members on November 18, 2003
after TPG publicly announced its intention to purchase PGE. She said she did so to assure them
that she was unaware of TPG’s offer to Neil Goldschmidt during the vote at the October 29,
2003 OIC meeting. She stated that at the November 19, 2003 OIC meeting she announced her
intention to abstain from participating in any further matters involving TPG.

Gardiner recalled receiving a phone call from Diana Goldschmidt on approximately
November 15 or 16, 2003. She asked him about his experience declaring conflicts of interest.
She assured Gardiner that she became aware of Neil Goldschmidt’s involvement with TPG only
after the October 29, 2003 OIC meeting.

Drummond recalled that Diana Goldschmidt discussed the issue with him at the
November 19, 2003 OIC meeting. Drummond remembered Diana Goldschmidt saying that Neil
Goldschmidt was not contacted by TPG until after the OIC meeting on October 29, 2003.

Haglund stated that after receiving OIC authorization to increase the investment in TPG
Fund IV to $300 million, the Subcommittee met on November 10, 2003 and approved the
investment. She said that the $100 million increase in authorized investment in TPG Fund IV
was at the urging of the Subcommittee and was based on the prior successful investments with
TPG. Haglund stated that the extra investment was not requested by TPG or Diana Goldschmidt.

Diana Goldschmidt said that after learning of Neil Goldschmidt’s potential involvement
with TPG, she did not attempt to influence the Subcommittee to approve the $300 million
investment at its November 10, 2003 meeting.

Significantly, Subcommittee members Haglund, Schmitz and Fewel each confirmed that
he or she had no contact with Diana Goldschmidt between October 29, 2003 and November 10,
2003 when the Subcommittee voted to invest $300 million in TPG Fund IV.

Peter McMillan (McMillan) is a TPG employee who was directly involved in the
negotiations with Fewel and Treasury. McMillan recalled that on October 17, 2003 Fewel
requested that TPG allow Treasury to increase its investment in TPG Fund IV from $200 million
to $300 million. McMillan said TPG agreed even though TPG Fund IV was oversubscribed and
would have to pare back on the amount of other partners’ investments. The fact that TPG Fund
IV was oversubscribed was confirmed by Bonderman.

Fewel recalled the negotiations. He stated that he approached TPG about increasing the
investment in TPG Fund IV. He explained that OIC policy limits investments in private equities
to 13% of overall investments. By the end of the summer of 2003 he believed that Treasury
could invest $200 million in TPG Fund IV without exceeding the cap on private equity
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investments. By October 2003 the market had improved and Treasury had received some
unexpected returns on prior investments. As a consequence, by October Fewel believed
Treasury could invest $300 million in TPG Fund IV without exceeding the 13% cap on private
equities. Fewel recalled that the first “closing date” with TPG occurred in October 2003 and was
missed. The Subcommittee met on November 10, 2003 and approved the $300 million
investment in TPG Fund IV in time for the second scheduled closing date of November 14, 2003.

Subsegquent OIC Investments in Purchase of PGE

On February 25, 2004 the OIC approved an investment in Oaktree Capital Management
Fund (Oaktree Fund). Diana Goldschmidt was present at this meeting and participated in the
vote. Drummond recalled that the information packet and due diligence report prepared for OIC
members did not include any information on specific investments to be made by Oaktree Fund.
Drummond recalled that sometime after the vote he had a conversation with Fewel and Schmitz
in which he learned that the Oaktree Fund co-invested with TPG on the purchase of PGE.

Diana Goldschmidt stated that at the time of her February 2004 vote to invest in Oaktree
Fund she was unaware that Oaktree Fund was a co-investor with TPG in the purchase of PGE.
She stated she was mortified when she found out, and abstained from a July 28, 2004 OIC vote
involving Oaktree Fund.

Schmitz confirmed that specific investments to be made by Oaktree Fund were not
mentioned at the February 25, 2004 OIC meeting. He stated that he and Fewel were aware as
early as August 2003 that one Oaktree Fund would be invested with TPG in the acquisition of
PGE. Schmitz told investigators that Fewel mistakenly believed that the OIC’s February 25,
2004 action did not involve TPG’s planned acquisition of PGE. Thus, Oaktree Fund’s
involvement with TPG was not called to the attention of the OIC, including Diana Goldschmidt,
prior to the OIC’s vote on February 25, 2004. Schmitz stated that Fewel was later admonished
for this error.

V. CONCLUSION

Our investigation has found no evidence to support a conclusion that either Diana
Goldschmidt or Neil Goldschmidt was aware that TPG was seeking to purchase PGE prior to the
October 29, 2003 OIC meeting at which the OIC authorized the Subcommittee to invest up to
$300 million in TPG Fund IV. Further, we have uncovered no evidence to support a conclusion
that, after learning of Neil Goldschmidt’s involvement with TPG, Diana Goldschmidt sought to
influence the OIC or the Subcommittee to take action that would benefit Neil Goldschmidt or
Diana Goldschmidt. Lastly, we found no evidence to suggest that at the time of her February 25,
2004 OIC vote, Diana Goldschmidt was aware that Oaktree Fund was a co-investor with TPG in
purchasing PGE.

EXHIBIT B - Page 12 of 13



CPC0007-04
Goldschmidt, Diana
January 21, 2005
Page 13 of 13

With regard to their involvement in TPG’s purchase of PGE, no Oregon criminal statutes
are implicated by the conduct of Diana Goldschmidt, Neil Goldschmidt, TPG personnel or
Treasury employees.

AGS14965

3 An Oregon prosecutor has an ethical obligation to “refrain from prosecuting a charge that the prosecutor knows is
not supported by probable cause.” Oregon Rules of Professional Conduct 3.8(a).
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AMENDMENT NO. 1
TO
FORM U-1 APPLICATION/DECLARATION
UNDER THE
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935

The Application-Declaration in File No. 70-10263 is hereby amended and restated
as follows: '

Item 1. Description of the Proposed Transaction
A. Introduction and General Request

TPG Partners IV, L.P. and TPG Partners III, L.P. (together, “TPG” or
“Applicants”) hereby ask the Commission to issue an order declaring, pursuant to Section 5(d) of
the Administrative Procedure Act, 5 U.S.C. §554(e), that TPG will not become a “holding
company”” within the meaning of Section 2(a)(7) of the Public Utility Holding Company Act of
1935 (the “1935 Act” or the “Act”) solely as a result of the transaction described below (the
“Acquisition”).!

B. Background

The proposed Acquisition will involve the acquisition by Oregon Electric Utility
Company, LLC (“OEUC”) of all of the capital stock of Portland General Electric Company, an
Oregon corporation (“PGE”), an electric-utility company that is a subsidiary of a registered
holding company, Enron Corp. (“Enron”).

The proposed Acquisition will result in an immediate end to Enron’s ownership of
PGE. OEUC'’s stated goal, as the new owner of PGE, is to maintain PGE as an independent
utility serving local customers and contributing to the health of the community and the growth of
the regional economy. OEUC will be controlled by a group of respected Northwest leaders and
backed by a group of investors, including TPG.

By way of background, OEUC and Enron, which is a debtor-in-possession in
proceedings under Chapter 11 of the Bankruptcy Code, have entered into an agreement under
which OEUC would acquire all of the existing PGE common stock held by Enron.> OEUC was

! The term “TPG Partners III, L.P.” refers collectively to the following TPG entities that will invest in OEUC: TPG
Partners III, L.P., TPG Parallel ITI, L.P., TPG Investors III, L.P., TPG FOF III, L.P. , TPG FOF III-B, L.P. and TPG
Dutch Parallel, C.V. Each of TPG Partners III, L.P., TPG Parallel III, L.P., TPG Investors III, L.P., TPG FOF III,
L.P., TPG FOF IlI-B, L.P. and TPG Dutch Parallel, C.V. has been formed for the same purpose; all have the same
general partner but have been formed as separate partnerships for tax and other considerations.

% On July 29, 2004, Enron filed an application in SEC File No. 70-10239 for authority pursuant to Section 12(d) in
connection with the proposed Acquisition.

* OEUC and Enron entered into an agreement, dated November 18, 2003 (the “Purchase Agreement”) under which

OEUC is to acquire the outstanding common stock of PGE. Under the Purchase Agreement, Enron has agreed to
sell all of the issued and outstanding common stock, par value $3.75 per share, of PGE to OEUC. The purchase
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selected as the purchaser for PGE in a rigorous public auction process authorized by the Enron
Bankruptcy Court. In addition to certain authorizations from this Commission, various aspects
of the proposed transaction require authorization from the Oregon Public Utility Commission
(the “Oregon Commission”), the Federal Energy Regulatory Commission (the “FERC”), the
Nuclear Regulatory Commission and other regulators. The record in the Oregon Commission
proceeding, in particular, contains detailed information regarding OEUC’s qualifications to
acquire PGE and the benefits associated with the proposed Acquisition.

Simply stated, OEUC is the best buyer for PGE and will be an owner that is
concerned with ensuring the safe, efficient and reliable provision of electric utility service to
Oregon customers. OEUC’s plan is to make PGE’s core business of providing safe, reliable and
efficient electric service to its customers the utility’s sole focus. The plan includes an
experienced PGE board with local Oregon representation, capital reinvestment to ensure
reliability and efficiency from PGE’s assets, and other improvements to achieve best-in-class
performance across PGE’s critical service metrics. Through these initiatives, OEUC will help
PGE shed the burdens and distractions of its most recent past, thoughtfully and skillfully address
its future, and strengthen the company’s place in its community as a top-quality service provider,
employer, business partner, and corporate citizen.

The ownership of PGE post-closing is described below:
1. PGE

PGE will be a wholly-owned subsidiary of OEUC. It is expected that PGE’s
current management team, including Peggy Fowler and Jim Piro, CEO and CFO, respectively,
will continue to serve in its present capacity after the Acquisition. In addition to the
management team, PGE will have a Board of Directors (the “Board”) nominated and elected by
OEUC.* The Board will initially consist of twelve members, all prominent Oregonians, national
business leaders and/or industry executives: Kirby Dyess (former Corporate Vice President and
Director of Operations, Intel Capital, and currently a Principal with Austin Capital Management,
LLC), Maria Eitel (President, Nike Foundation), Jerry Jackson (former Executive Vice President
and Group President, Utility Operations, Entergy Corporation), Peggy Fowler (CEO, PGE), Jerry
Grinstein (Principal, Madrona Investment Group LLC, and CEO, Delta Air Lines, Inc.), Peter
Kohler, M.D. (President, Oregon Health & Science University), Duane McDougall (former
President and CEO, Willamette Industries, Inc.), Robert Miller (Chairman, Rite Aid Corp. and
former CEO, Fred Meyer, Inc.), Lee Pelton, Ph.D. (President, Willamette University), Tom
Walsh (President and CEO, Tom Walsh & Co.), and David Bonderman and Kelvin Davis (both

price is a cash amount equal to (a) $1,250,000,000, subject to a purchase price adjustment based on the difference
between PGE’s shareholders’ equity and retained earnings at the closing date of the transaction and $1,129,422,925
(PGE’s shareholders’ equity and retained earnings at December 31, 2002), plus (b) up to $10.4 million in cash based
on a sharing mechanism for indemnity items settled between signing and closing of the transaction. Of the cash
purchase price (subject to reduction for pre-closing settlement of certain specified liabilities), $94,000,000 will be
placed in an escrow account at the closing and available to satisfy indemnification obligations of Enron under the
Purchase Agreement.

* The Board may have between 10 and 14 members, no more than two of which can be representatives of TPG, and
at least five of which will be Oregonians.
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of TPG).> As such, the new Board will have strong local representation and will bring
substantial experience and insight to local business and community issues. The new Board
members will also bring national and global business experience, unique business networks, and
industry expertise to PGE’s Board. The Board will in turn draw on this knowledge and judgment
to provide advice and oversight to PGE management and provide strategic guidance to the
company.

2. OEUC and the Managing Member

OEUC is a newly-formed Oregon limited liability company. Peggy Fowler and
Jim Piro, the CEO and CFO, respectively, of PGE, will be named as CEO and CFO of OEUC.
At the time of the closing of the Acquisition, OEUC will have three classes of membership
interests: (1) Voting Interests (the “Voting Interests”), which have full voting rights on all
matters on which members are entitled to vote under the agreement governing the management
of OEUC and the relationship between the members of OEUC (the “LLC Agreement”), (2) Class
A Interests (“Class A Interests”), which have no voting rights but which have certain consent
rights as set forth herein, and (3) Class B Interests (“Class B Interests”), which have neither
voting rights nor consent rights. Immediately upon closing of the Acquisition, OEUC will be
owned by three groups of investors: (i) Managing Member LLC (the “Managing Member”),
which will own 95% of the Voting Interests and approximately 0.4% of the economic interest of
OEUC, (ii) TPG, which will own approximately 5% of the Voting Interests and approximately
79.9% of the economic interest, and (iii) the Class B Investors, which will have approximately
19.7% of the economic interest of OEUC.

The Managing Member, which is a to-be-formed Oregon limited liability
company, will be by owned by five individuals with strong ties to Oregon and the Pacific
Northwest: Gerald (Jerry) Grinstein (Principal, Madrona Investment Group LLC, and CEO,
Delta Air Lines, Inc.), Peter Kohler, M.D. (President, Oregon Health & Science University),
Duane McDougall (former President and CEO, Willamette Industries, Inc.), Robert Miller
- (Chairman, Rite Aid Corp. and former CEO, Fred Meyer, Inc.) and Tom Walsh (President and
CEO, Tom Walsh & Co.). Each of the members of the Managing Member is independent of,
and has no prior business relationship with, TPG and its affiliates.®

As holder of 95% of the Voting Interests in OEUC, the Managing Member will
control OEUC. OEUC will be governed by a six person Board of Directors comprised of each of
the five individual members of the Managing Member together with one representative of TPG.
Subject to the consent rights discussed below, the Managing Member, by controlling the Board
of Directors of OEUC, will have the power and authority to direct the management and conduct
of the business and affairs of OEUC, the sole shareholder of PGE.

* As discussed infra, each of Messrs. Grinstein, Kohler, McDougall, Miller and Walsh is a member of Managing
Member LL.C. Brief professional biographies of each of the Board members are attached as Exhibit A to the
Comprehensive Presentation attached hereto as Exhibit G.

8 Brief professional biographies of the members of the Managing Member are attached as Exhibit A to the
Comprehensive Presentation attached hereto as Exhibit G.
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OEUC will become a reporting company under the Securities Exchange Act of
1934 (the “Securities Exchange Act”) at or shortly after the closing of the Acquisition and will
comply with the various requirements of the Securities Exchange Act, including Sections 302,
404 and 906 thereof. Each of OEUC and the Managing Member will be a “holding company”
within the meaning of Section 2(a)(7) of the Act and, as such, required to register unless it is able
to qualify for exemption.

3. TPG

TPG Partners IV, L.P. and TPG Partners III, L.P. are private equity funds
managed by Texas Pacific Group, a private equity firm that manages funds whose investors
include state and private company pension funds as well as other institutional and private
investors. Texas Pacific Group has significant experience working in regulated industries
including airlines, financial services and healthcare. Texas Pacific Group’s current portfolio
consists of approximately thirty companies, which collectively employ 250,000 employees and
generated combined revenues of over $36 billion in 2003.

TPG will own 5% of the Voting Interests and all of the non-voting Class A
Interests, and 79.9% of the economic interest in OEUC. Pursuant to the terms of the LLC
Agreement, TPG will have consent rights that are necessary and appropriate to maintaining the
nature of its economic investment, but will have no affirmative powers to manage and administer
the business of OEUC. Nor will any of TPG or its affiliates provide goods or services to OEUC
or PGE, provided that TPG and its affiliates may be reimbursed for costs and expenses, including
an allocable portion of the cost of management time and travel incurred in connection with the
performance of its duties and exercise of its rights under the LLC Agreement.?

Because TPG will own 5% of the Voting Interests, it will be an affiliate of OEUC
and PGE, within the meaning of Section 2(a)(11) of the Act. As explained more fully herein,
TPG will not however, directly or indirectly, own, control, or hold with power to vote 10% or
more of the voting securities of either OEUC or PGE. Nor, as discussed more fully below, will
TPG exercise an impermissible controlling influence over the management and policies of
OEUC or PGE. Accordingly, TPG is requesting that the Commission issue an order declaring
that TPG will not become a “holding company” within the meaning of Section 2(a)(7) of the Act
solely as a result of the proposed Acquisition.”

4. The Class B Investors

The Bill and Melinda Gates Foundation and OCM Principal Opportunities Fund,
III, L.P. are the Class B Investors. The Class B Investors will hold 100% of the Class B

7 OEUC and the Managing Member are seeking an order of exemption under Section 3(a)(1). Receipt of such
exemption is not a condition precedent to the Acquisition.

¥ Passive investors (such as preferred shareholders, for example) are customarily reimbursed for expenses in
connection with monitoring their investment. Similarly, representatives of TPG who sit on PGE’s board of directors

may be compensated by PGE for such services.

® The receipt of a no-action letter in this regard is a closing condition under the Purchase Agreement.
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Interests. The Class B Interests have no voting rights, no consent rights, no board representation
at OEUC or PGE, and no right to remove or participate in the selection of replacement members
of the Managing Member. As such, the Class B Investors will have a purely economic interest in
OEUC and thereby PGE, with no ability to exert any control or controlling influence over either
entity.

C. Request for Relief

As noted above, upon completion of the proposed Acquisition, TPG will own 5%
of the Voting Interests and all of the non-voting Class A Interests in OEUC. The structure and
governance of OEUC are intended to comply with the requirements of the 1935 Act and, in
particular, to permit TPG to invest in OEUC and PGE without becoming a holding company for
purposes of the Act. As explained more fully herein, Applicants will not own more than 10% of
the voting securities of a holding company or public-utility company as a result of the
Acquisition. Nor will they exercise an impermissible controlling influence over the management
and policies of OEUC or PGE. Accordingly, Applicants are requesting that the Commission
issue an order declaring that TPG will not become a “holding company” within the meaning of
Section 2(a)(7) of the Act solely as a result of the proposed Acquisition.

Item 2. Fees, Commissions and Expenses

The amount of the fees, commission and expenses paid or incurred, or to be paid
or incurred by the Applicants in connection with the preparation and filing of this Application
will be filed by amendment. )

Item 3. Applicable Statutory Provisions
A. Generally
Section 2(a)(7) of the Act defines a “holding company” as:

(A) any company which directly or indirectly
owns, controls, or holds with power to vote, 10 per centum or more
of the outstanding voting securities of a public-utility company or
of a holding company which is a holding company by virtue of this
clause or clause (B), unless the Commission, as hereinafter
provided, by order declares such company not to be a holding
company; and

(B) any person which the Commission
determines, after notice and an opportunity for hearing, directly or
indirectly, to exercise (either alone or pursuant to an arrangement
or understanding with one or more other persons) such a
controlling influence over the management or policies of any
public-utility or holding company as to make it necessary or
appropriate in the public interest or for the protection of investors
or consumers that the applicant be subject to the obligations,
duties, and liabilities imposed in this title upon holding companies.
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For the reasons described below, TPG should not be deemed to be a “holding company” within
the meaning of Section 2(a)(7)(A) of the Act because the Applicants will not directly or
indirectly, own, control or hold with the power to vote 10% or more of the “voting securities” of
a public utility company or of a holding company, as the term “voting securities” is defined in
Section 2(a)(17) of the Act. Nor will TPG exercise an impermissible controlling influence over
the management or policies of OEUC or PGE to warrant regulation under Section 2(a)(7)(B) of
the Act. ,

Section 5(d) of the Administrative Procedure Act, 5 U.S.C. §554(e), provides that:
“The agency, with like effect as in the case of other orders, and in its sound discretion, may issue
a declaratory order to terminate a controversy or remove uncertainty.” The Commission has
relied on this provision previously. See, e.g., Pacific Northwest Power Company, 41. S.E.C. 863
(March 4, 1964) (declaring that applicant would not become an electric utility company within
the meaning of the Act prior to the occurrence of certain defined events). Applicants submit that
there is good cause for the Commission to issue a declaratory order in this matter.

As explained in the Memorandum from Paul Roye to Chairman William
Donaldson, dated June 28, 2004 (the “June Staff Memorandum”), the precedent under Section
2(a)(7) generally deals not with the question of whether a new entrant, such as TPG, comes
within the ambit of the Act but, instead, with the questions that arise when an existing holding
company, with a history of control over utility subsidiaries, requests a determination that it is no
longer subject to regulation under the Act -- a situation that is fundamentally different from the
question presented in this matter of the terms under which a new entrant can invest in the utility
industry. As the Commission explained in an early decision,

It should be emphasized at this juncture that we are not concerned here
with a newcomer seeking to buy into several utility enterprises. The
problem before us would then be at what point in the process of
acquisition control and its statutory consequences would come into being.
The problem presently before us is entirely different.’

The statute acknowledges this difference by putting the burden on an entity that is
a prima facie holding company (holding 10% or more of the “voting securities” of a public
utility company or of a holding company) to establish the absence of control or impermissible
controlling influence. See Detroit Edison Co. v. SEC, 119 F. 2d 730, 739 (May 12, 1941), citing
Schlemmer v. Buffalo, Rochester & P.R. Co., 205 U.S. 1, 27 (1907) (“The burden rested on
petitioner to bring itself within the exception.”). In contrast, if an entity is not a prima facie
holding company, the burden is on the Commission to institute proceedings and to find the
existence of “such a controlling influence . . . as to make it necessary or appropriate in the public
interest or for the protection of investors or consumers” that the entity be subject to holding
company regulation.

1 The United Corporation, 13 S.E.C. 854, 886 (1943) (emphasis added), discussed infra.
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The interplay of the two paradigms was discussed in recent correspondence
between Chairman Donaldson and Congressmen Dingell and Markey. In response to a question
about these early cases, the June Staff Memorandum explained:

As discussed in detail below, those cases are distinguishable from
Berkshire Hathaway. In Berkshire Hathaway, Inc.'! and other similar
letters, there were no prima facie holding companies under section
2(a2)(7)(A) of the Act and the staff did not conclude that, based on the facts
presented in the no-action request, Berkshire Hathaway and the other
companies would exert the kind of control or controlling influence that
would have warranted a recommendation to the Commission that they be
found to be holding companies under the Act. In contrast, both H. M.
Byllesby & Company™ and The United Corporation® involved prima
facie holding companies as well as a Commission finding that they exerted
the kind of control or controlling influence that required them to be found
to be holding companies.

Section 2(a)(7)(A) states that any company that owns 10% or more of the
outstanding voting securities of a public utility (or public-utility holding
company) is a prima facie holding company subject to the Act. In the
transaction that was the subject of Berkshire Hathaway, Inc., Berkshire
Hathaway proposed to acquire 9.9% of the outstanding common stock of
MidAmerican Energy Holding Company (“MidAmerican”), an Iowa
corporation that claims exemption under section 3(a)(1) of the Act
pursuant to rule 2. Because it owned less than 10% of the outstanding
voting securities of MidAmerican, Berkshire Hathaway was not a prima
facie holding company within the meaning of section 2(a)(7)(A) of the
Act. This pattern has been repeated in each of the other no-action letters
discussed in the [Memorandum from Paul Roye to Chairman William
‘Donaldson, dated March 4, 2004 (the “March Staff Memorandum™)] -- in
each case, the party seeking the staff’s assurance would not own, control,
or hold with power to vote 10% or more of the voting securities of a
public utility or public-utility holding company.

Before considering the Commission’s decisions in H.M. Byllesby and
United Corp., it is important to note that section 2(a)(7)(B) of the Act
provides another means of determining holding company status. This
section refers to “any person which the Commission determines . . .
directly or indirectly to exercise (either alone or pursuant to an
arrangement or understanding with one or more other persons) such a
controlling influence over the management or policies of any public utility

"' S.E.C. No-Action Letter (Mar. 10, 2000).
26 S.E.C. 639 (1940).

B 13 S.E.C. 854 (1943).
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or holding company as to make it necessary or appropriate in the public
interest or for the protection of investors or consumers that such person be
subject to the obligations, duties, and liabilities imposed in this title upon
holding companies.” As discussed in the [March] Staff Memorandum,
because Berkshire Hathaway was not a prima facie holding company
under section 2(a)(7)(A), the staff, in issuing a no-action letter to
Berkshire Hathaway (as well as in later matters), offered its assurances
that, based upon “the rights attendant to Berkshire’s ownership of the
Convertible Preferred Stock, combined with its ownership of 9.9% of the
voting securities of [MidAmerican] and the nature of its relationship with
the company,” it would not recommend that the Commission take action
pursuant to section 2(a)(7)(B).

The decisions in H. M. Byllesby and United Corp., involved efforts by
holding companies that were prima facie holding companies under the Act
-- that is, parties that, in contrast to those that sought no-action relief in the
Berkshire Hathaway letter, did own 10% or more of the voting securities
of a public utility or public-utility holding company -- to obtain the relief
necessary to cease to be holding companies under section 2(a)(7). These
matters thus arose in an entirely different context from the transactions
described in the Berkshire Hathaway line of no-action letters, and are
distinguishable from them.

Id. at 18-19. As explained in the June Staff Memorandum, in H. M. Byllesby, that
company (“Byllesby”) and its parent, the Byllesby Corporation, sought a declaratory order under
Section 2(a)(7)(B) of the Act or, in the alternative, an order of exemption under Sections 3(a)(3)
and 3(a)(5) of the Act. Because the Byllesby Corporation controlled Byllesby, disposition of the
application turned upon whether Byllesby was a holding company within the meaning of Section
2(a)(7) of the Act."* H. M. Byllesby differed from Berkshire Hathaway and, indeed, the instant
matter in that there was a long-established relationship characterized by domination of the utility
by Byllesby and its predecessor.

The second case, United Corporation, similarly involved a long-established
holding company relationship. In that matter, The United Corporation (“United”), a registered
holding company, sought to transform itself from a holding company to an investment company.
The subsidiaries of United were themselves holding companies that directly or indirectly
controlled more than 100 operating companies throughout the eastern United States.'’

In declining to declare United not to be a holding company, the Commission
focused on the long-standing relationships and explained:

It should be emphasized at this juncture that we are not concerned here
with a newcomer seeking to buy into several utility enterprises. The

* HM. Byllesby & Co., 6 S.E.C. 639 at 642.

'S United Corp. 13 S.E.C. 854 at 861-63.
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problem before us would then be at what point in the process of
acquisition control and its statutory consequences would come into being.
The problem presently before us is entirely different. For many years now
the subsidiary companies in the United system have been subject to the
latter’s control or controlling influence. United is now attempting to
divest itself of any “possibility of control” and to this end has filed a plan
with us for the reduction of its holdings in its subsidiaries to less than 10
percent. Pending such reduction, United would not vote the securities it
now holds in its subsidiaries, but thereafter would resume the right to vote
the securities retained. The voting power thus retained, we believe, might
leave United, not a mere stockholder holding less than 10 percent of the
voting stock, but in a position of considerable authority.*®

The June Staff Memorandum emphasizes this distinction between established holding
companies, often with documented histories of abuses, and new entrants such as Berkshire
Hathaway:

The results in H. M. Byllesby and United Corp. are distinguishable from
the proposed transaction in the Berkshire Hathaway no-action letter. The
holding companies at issue in the orders were prima facie holding
companies within the meaning of section 2(a)(7) of the Act. These
companies also had a long history of control over subsidiaries.
Furthermore, in the H. M. Byllesby order, the Commission identified
certain of the abuses set forth in section 1 of the Act that had characterized
the parent companies’ control and made their regulation as holding
companies appropriate for the protection of the public interest and the
interests of investors and consumers.

In contrast, Berkshire Hathaway was essentially the “newcomer” to the
industry mentioned in the citation, supra, from United Corp. More
importantly, Berkshire Hathaway did not own, directly or indirectly, 10%
or more of the securities of a public utility or public-utility holding
company that it was then entitled to vote, and thus it was not a prima facie
holding company under section 2(a)(7) of the Act. Finally, the staff did
not conclude that Berkshire Hathaway’s ownership of voting securities,
together with the other features of the transaction, amounted to the ability
to exert a controlling influence over MidAmerican under section
2(a)(7)(B). The result in Berkshire Hathaway is therefore not inconsistent
with either H.M. Byllesby or United Corp.

Id. at 23-24 (emphasis added).

1 1d. at 886-87 (emphasis added).
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B. The Proposed Acquisition Is Consistent with the Commission’s Historical
Approach to Section 2(a)(7)

1. Independence of the Managing Member

The independence of the members of the Managing Member is demonstrated by
the fact that none of the five members of the Managing Member has a prior business relationship
with, or has received any consulting, advisory or other compensatory fee from, TPG."” Indeed,
notwithstanding that the members of the Managing Member were identified in a process initiated
by TPG, their independence may be demonstrated by the fact that, if the independent director
rules under Section 301 of the Sarbanes-Oxley Act of 2002 and under Rule 303A of the New
York Stock Exchange listing standards were applied to each of the five members, each would be
considered independent from TPG.'® It should also be noted that the members of the Managing
Member were each required to make a substantial personal investment, and consequently, such
members have a vested interest in exercising their authority in a manner that gives appropriate
consideration to the concerns of the investors.

2. Management and Board Representation

The members of the OEUC Board and the PGE Board are accomplished
professionals who understand that independent judgment is the hallmark of fulfilling the duties
inherent in membership on a corporate board of directors. As noted above, the strength of the
current management of PGE was a factor in TPG’s interest in investing in the company. The
current management team will continue to operate PGE after the closing of the Acquisition and
Peggy Fowler and Jim Piro, CEO and CFO, respectively of PGE, will also serve as CEO and
CFO, respectively, of OEUC.

The PGE management team will control the day-to-day activity of PGE.

The PGE management team will report to the PGE Board of Directors (the “PGE
Board”). PGE’s current Board of Directors is comprised of six persons, two of whom are Enron
officers and one of whom is an Enron consultant (per PGE’s annual report for the year ended
December 31, 2003). Upon the closing of the Acquisition, OEUC will be the sole shareholder of
PGE, and as such will be entitled to appoint all of the members of the PGE Board. As is typical
in acquisitions, the ties with the previous owner (i.e., Enron) will be severed.

As noted above, the PGE Board will initially consist of twelve members, all
prominent Oregonians, national business leaders and/or industry executives.'® As such, the new
PGE Board will have strong local representation and will bring substantial experience and

" The independence of the Managing Member from TPG is further discussed in Section IV.A.2.a of the
Comprehensive Presentation attached hereto as Exhibit G.

'8 The process by which the members of the Managing Member were identified is discussed in the Comprehensive
Presentation attached hereto as Exhibit G.

'” The process by which the members of PGE Board were identified is discussed in the Comprehensive Presentation

attached hereto as Exhibit G.
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insight to local business and community issues. The new PGE Board members will also bring
national and global business experience, unique business networks, and industry expertise to
PGE’s Board of Directors. The PGE Board will in turn draw on this knowledge and judgment to
provide advice and oversight to PGE management and provide strategic guidance to the
company.

It is important to remember that the parties have committed that the Board will
have a least five Oregonians as members at all times, whether or not the Act is in effect. This is
an extraordinary commitment designed to ensure that local concerns are given serious
consideration at the Board level. The quality of the local members already selected also ensures
that they will be strong advocates for local concerns. Today, none of PGE’s Board members are
Oregonians, with the exception of the CEO, and all but the CEO are either officers or directors of
Enron.

The PGE Board will be vested with the full right and discretion to oversee and
direct the affairs of PGE and to make decisions affecting PGE affairs, as deemed proper or
advisable by the PGE Board to carry on PGE’s business. The PGE Board will function in every
respect as a Board would normally function—meaning it would meet regularly, receive, review
and consider management reports and recommendations, establish Board committees, offer
guidance and direction to management, establish medium and long term strategies for the
company, make decisions on all the types of matters addressed in the consent rights and more.
The PGE Board will be the proactive governing body of the utility, with the responsibility and
capabilities to initiate the full breadth of corporate action. Although specified major decisions by
the PGE Board will be subject to the further step of obtaining TPG consent, the PGE Board will
play a critical, pivotal role in PGE’s future. In addition, in exercising its consent rights, TPG
expects to be informed by the decision of the PGE Board, which will have been taken after full
discussion, including the input of TPG’s Board appointees. %°

Broadly, the types of actions the PGE Board will be able to take without the
requirement for TPG consent include: establishing Board committees; setting corporate strategy;
setting corporate policy; setting trading risk parameters; approving matters on the list of consent
rights below the monetary thresholds requiring consent; evaluating the performance of executive
management; providing guidance and direction to management on various matters including
corporate planning, renewable/energy efficiencies/environmental initiatives, fundamental market
analysis, labor relations, community relations, and customer service/relations; and working with
community, customer, and other special interest groups to assure corporate consideration of local
concerns.

PGE’s CEO Peggy Fowler and CFO Jim Piro have agreed to assume the positions
of CEO and CFO, respectively, of OEUC. As a holding company, the day to day management of
OEUC is minimal. OEUC has one asset, its interest in PGE, and any actions taken on behalf of
OEUC will be largely clerical.

%0 TPG will have no right unilaterally to cause the removal of members of the PGE Board or to nominate successor
members.
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The LLC Agreement provides that OEUC will be managed by a Board of
Directors (the “OEUC Board”). The Managing Member will be entitled to appoint 80% of the
directors on the OEUC Board, and TPG will be entitled to appoint 20%. The initial OEUC
Board will be comprised of one TPG representative and the five members of the Managing
Member.>! Control of the OEUC Board will give the Managing Member control of OEUC.*

TPG will have consent rights with respect to various matters that are fundamental
to maintaining the nature of its economic investment but will have no power to manage and
administer the business of OEUC. By way of background, TPG will invest approximately
$420,000,000 in cash in connection with the Acquisition. The investment decision followed
extensive due diligence of PGE intended to allow TPG (and its investors) to obtain a level of
comfort concerning PGE’s assets, liabilities, results. of operation, and business profile and
potential. It must be noted that TPG is not making this investment with a view to becoming a
hands-on operator of utility assets. Indeed, an assessment of the current management and
operation of PGE weighed heavily in Applicants’ investment decision, as did the assumption that
PGE would continue to be a successful business. Accordingly, because TPG will have only a
minority voting position in OEUC (5%) and no right to control the business and operation of
PGE, it needs some means of ensuring that its investment will be protected.

The consent rights set forth below seek to provide this protection to the holders of
Class A Interests by helping to ensure that the fundamental nature of their investment is not
altered without their consent. These consent rights are typical of the protections granted to
shareholders making minority investments in private companies. In the case of TPG, they are all
the more important because TPG will contribute approximately 79.9% of the equity interest in
OEUC. It should be noted that, with the exception of certain exit rights described below, none of
the consent rights empowers TPG to cause OEUC or PGE to take any course of action or to
make any decision. Rather, they simply act to prevent certain decisions from being made
without TPG’s consent. Similarly, none of the consent rights implicate the day to day
management of the companies. Rather, they address extraordinary items that should be carefully
considered by management, with the consent of TPG who with its investors will bear the

2 As discussed infra, TPG will have certain limited rights, consistent with the rights under the No-Action letters, to
remove members of the Managing Member upon the death or incapacity of an individual holding a membership
interest in the Managing Member or for defined “cause.” Upon removal of a member of the Managing Member,
Applicants, as the holders of the Class A Interests shall be entitled to elect or appoint a new member of the
Managing Member. In so doing, they must take into account Act concerns and so, would not replace a member of
the Managing Member in an attempt to influence control of OEUC or PGE because any replacement member that is
dominated or controlled by TPG would jeopardize Applicants’ status under Section 2(a)(7) of the Act.

22 In Berkshire Hathaway, the financial investor was entitled to two seats out of ten on the Board of Directors of the
MEHC, the holding company that owned the utility. In the Western Resources no-action letter, which is cited in
Berkshire Hathaway, the financial investor had the right to nominate for election two members of the fifteen
member board of directors of a publicly-traded utility. The other no-action letters cited in the Staff correspondence
involved partnership or limited liability company holding companies that did not have boards of directors. In each
instance, the general partner of the partnership or the managing member of the limited Hability company would
select the members of the board of directors or board of managers of the utility.
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economic impact of those decisions. Set forth below are the consent rights, as well as a brief
explanation why TPG believes each particular consent right is important.*

(a) Fundamental Ownership Issues:

The holders of Class A Interests, as passive investors, must have assurance that
their economic interest in OEUC and PGE will not be diluted or otherwise impaired. Similarly,
the ability to incur excessive debt has the potential (certainly upon liquidation) to transfer the
value of a company from its equity holders to its debt holders. Accordingly, TPG’s consent will
be required for OEUC, PGE or any of their respective subsidiaries (as specified below) to take
the following actions:

i) “any recapitalization, reorganization, reclassification, merger,
y p g 4
consolidation, liquidation, dissolution or other winding up, spin-off,
subdivision or other combination of OEUC or PGE;”

Consent for the foregoing types of transactions is necessary because each has the
potential to affect a fundamental change on PGE or to cause it to cease to exist as a company.
The terms chosen cover broad categories of fundamental corporate actions. For example, the
term “recapitalization” addresses situations in which the capital structure of PGE could be
altered, as in the case of a debt for equity swap that would dilute the economic value of the Class
A Interests.

(i) “any declaration, setting aside or payment of any dividend or other
similar distribution (including a redemption or repurchase of capital)
in respect of any class of capital stock of OEUC, PGE or any of their
respective subsidiaries, other than payments of cash dividends on the
Preferred Stock of PGE outstanding as of the date of the Acquisition
in accordance with the terms of the Preferred Stock as in effect on the
date of the Closing of the Acquisition;”

“Consent is required for these actions because distributions on capital can deprive
an operating company of funds needed for operation, and can be unlawful if the company does
not have sufficient retained earnings, and the holders of the Class A Interests therefore have a
vested interest in insuring that distributions not be made unless appropriate.

(iii) “any authorization, sale, issuance or redemption of equity securities
(or any warrants, options or rights to acquire equity securities or any
securities convertible into or exchangeable for equity securities) of
OEUC, PGE or any of their respective subsidiaries, provided that
PGE may, from time to time, issue shares of PGE common stock or
options to purchase shares of PGE common stock comprising, in the
aggregate, less than 5% of the common stock of PGE outstanding as
of the Closing of the Acquisition, calculated on a fully diluted, as-
converted basis;”

% The consent rights are also listed in Exhibit B to the Comprehensive Presentation attached hereto as Exhibit G.
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Consent is required here because transactions involving the equity securities of
any of these companies have the potential to alter TPG’s right as holder of the Class A Interests
to receive the residual benefit of the operation of PGE, which is the entire reason for the
investment. PGE’s right to issue a limited amount of equity securities, however, will give the
company flexibility to develop an equity-based incentive program without the consent of TPG.

(iv) “any incurrence of indebtedness of any nature by OEUC, PGE or any
of their respective subsidiaries in the aggregate in excess of
$20,000,000, or amny material acceleration of payment of, or
modification or waiver of the terms of, any indebtedness of any nature
previously incurred by OEUC, PGE or any of their respective
subsidiaries, in either case other than in accordance with any then-
current annual operating or capital budget and business plan
approved in accordance with these consent rights;”

Investors worry about the debt to equity ratios of the companies in which they
invest. On the one hand, if a company has too much debt, the associated debt service will
consume an inordinate amount of a company’s operating results. On the other hand, debt
financing is an important, and sometimes crucial, part of a company’s financial planning. This
consent right seeks to achieve a balance that allows the companies access to debt financing, but
prevents the companies from incurring large debts without consent from the holders of the Class
A Interests. It is also intended to address material deviation from the subject company’s debt
service obligations which could occur, for example, if a company were to pay down debt rather
than making necessary capital expenditures, with a resulting significant adverse affect on the
company’s performance and therefore the value of the Class A Interests.

(b) Fundamental Organizational Issues:

Again, as passive investors, TPG as the holder of the Class A Interests must have
assurances that the nature of business in which it is investing will not be changed unilaterally by
management. That investment in OEUC, PGE and their respective subsidiaries is predicated
upon a certain set of assumptions as to the organization and business to be conducted thereby.
The following consent rights are intended to address these concerns:

(i) “any material joint venture, material partnership or other material
operating alliance by OEUC, PGE or any of their respective
subsidiaries with, or any purchase in excess of $5,000,000 in the
aggregate of debt or equity securities of, any other person;”

Joint ventures, partnership, and other material operating alliances may have the
potential to dramatically affect the nature of the business in which the holders of Class A
Interests have chosen to invest, and therefore should not be undertaken without their consent.

(i) “any voluntary proceeding or filing of any petition by or on behalf of
OEUC, PGE or any of their respective subsidiaries seeking relief
under the Bankruptcy Code or the voluntary wind up, dissolution or
liquidation of OEUC, PGE or any of their respective subsidiaries;”
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Bankruptcy has the potential to eliminate TPG’s entire investment and therefore
should not be undertaken without its consent.

(iii) “any change in the principal line of business of OEUC, PGE or any of
their respective subsidiaries;”

TPG has chosen to invest in OEUC and, indirectly, in PGE based on an
understanding of those entities’ business. Any change to that could fundamentally alter TPG’s
investment, and should not be undertaken without its consent.

(iv) “any amendment or modification of OEUC’s, the Managing
Member’s or PGE’s organizational agreements (including limited
liability company agreements);”

The companies’ organizational documents define the nature of the entities in
which the holders of the Class A Interests are investing (e.g., PGE is a corporation with perpetual
existence) and therefore should not be changed without their consent.

(c) Major Operational Issues:

Certain transactions or events undertaken or occurring in the operation of OEUC,
PGE or any of their respective subsidiaries, due to their nature, size or timing, may have the
potential to materially affect the economic interest of the passive investor. While management
will have day-to-day control of the business and operations of the companies, TPG as the holder
of the Class A Interests must be able to protect its investment in the event that management seeks
to engage in transactions of an extraordinary nature such as those addressed by the following
consent rights:

(i) “any extension of credit of any nature in excess of $5,000,000 by
OEUC, PGE or any of their respective subsidiaries, other than trade
credit in the ordinary course of business consistent with past practice
(provided that the phrase ‘ordinary course of business consistent with
past practice’ will be deemed to mean the ‘ordinary course of business
consistent with PGE’s past practice’ when used in reference to any
newly-formed subsidiary of PGE);”

The companies are not in the business of making loans, and such activity should
be subject to heightened scrutiny as a deviation from their business model.

(ii) “the entering into or amendment of any agreement or arrangement
with respect to the procurement of goods or services or otherwise in
the nature of operating expenditures which creates or could
reasonably be expected to create a financial obligation in an amount,
whether payable at one time or in a series of payments, in excess of
$20,000,000, except as contemplated by any then-current annual
operating or capital budget and business plan approved in accordance
with these consent rights;”
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Each year, the companies, as is customary, will go through an extensive
budgeting process that will be the blueprint for business operations during the coming year.
Anticipating operating expenditures is a main focus of the budgeting process. Once a budget is
adopted, the companies will run their respective businesses in accordance with the budget. A
deviation of more than $20 million from the budget for operating expenditures could signal a
breakdown in the budgeting process, a change in the companies’ economic environment/business
model, or possibly imprudent or excessive spending on the part of management. In any case,
there exists the potential for a material adverse impact on the holders of the Class A Interests,
who therefore need the right to prevent such behavior.

(iii) “any capital expenditures in an amount greater than $20,000,000, in
any transaction or series of related transactions, except as
contemplated by the then-current annual operating or capital budget
approved in accordance with these consent rights;”

Capital expenditures are another major focus of the budgeting process, and often
comprise, particularly in the public utility industry, a significant use of funds. While large
capital expenditures may be essential to running the business of the companies, excessive or
imprudent spending that materially deviates from the budget has the potential to harm the
financial profile of the companies.

(iv) “any sale, lease, exchange, transfer, or other disposition of OEUC’s,
PGE?’s or their respective subsidiaries’ assets or businesses (including,
without limitation, the capital stock of any subsidiary), other than
dispositions in the ordinary course of business consistent with past
practice or dispositions pursuant to the then-current annual operating
or capital budget and business plan approved in accordance with
these consent rights;” -

In the course of the day to day operations of the companies, disposition of assets
in the ordinary course of business or in accordance with the budget should be of no concern to
TPG as the holder of the Class A Interests. Large or extraordinary dispositions of assets,
businesses or stock, in contrast, are highly unusual events that could diminish the value of the
companies and therefore should not be undertaken without TPG’s consent.

(v) “the selection, initial terms of employment, and termination of, or any
material change to the compensation or other terms of employment
of, the Chief Executive Officer, Chief Operating Officer or Chief
Financial Officer of PGE;”

The CEO, COO and CFO are the nucleus of the management team that will lead
PGE to success or to failure. As such, they have a profound impact on the economic well-being
of the companies and therefore the holders of the Class A Interests. These persons will make the
day to day decisions that TPG does not want, and is not permitted, to make. Nonetheless, TPG
as the holder of the Class A Interests must be comfortable with the people making those
decisions in order to feel comfortable that its investment is adequately protected. TPG, however,
cannot use these consent rights to unduly influence the senior management of PGE because such
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corporate officers are directly responsible to the Board of Directors of PGE, not to TPG, and
TPG will have no more than a consent right with respect to decisions made by the Board of
Directors of PGE.

(vi) “the adoption of, or amendment in excess of $5,000,000 in the
aggregate to, PGE’s annual operating budget, capital budget and
three-year financial plan, each of which will be updated annually;”

The budgeting process, and the resultant budgets and financial plans, define
where PGE stands, where it intends to go, and how it plans to get there. No one has more
interest in this process than TPG as the holder of the Class A Interests which represent the
majority economic interest in the company. The requirement that TPG consent to the budgets
adopted by management is intended as a check on actions such as excessive or unnecessary
capital expenditures that would adversely affect the value of TPG’s investment, and to impose an
additional measure of financial discipline on the process. The same logic applies to amendments
to the budget. Absent a consent right, TPG would have limited recourse if management were
simply to amend the budget to provide for whatever expenditure it then desired. In short, the
absence of a consent right regarding the budget nullifies the effect of any other consent right that
constrains management to act in accordance with the budget.

This does not mean, however, that the budget cannot be amended, or that
management will not have the flexibility to react to unanticipated needs of the company. First,
the other consent rights that limit the incurrence of indebtedness, or the making of operating or
capital expenditures, or the disposition of assets allow management to take such action outside
the parameters set by the budget but within pre-agreed limits (e.g., $20 million for capital
expenditures). Without a consent right regarding the budget, the $20 million cap on capital
expenditures not contemplated by the budget is meaningless. Second, as a practical matter, TPG
as the holder of the Class A Interests will have the greatest interest in the value maximization of
the company and thus will be the first to agree to any budget amendment that is actually
necessary to the well-being of the company.

(vi)“any filing to obtain a material governmental permit or approval
outside the ordinary course of business consistent with past practice,
any material filing in connection with a PGE rate proceeding or any
material change to the rates or other charges under any PGE tariff, or
any material amendment to any such filings;”

As aregulated entity, PGE’s governmental permits and approvals are essential to
its business. If a filing concerns rates (and thus would have an impact on the Class A Interests’
return on investment), or if the filing is out of the ordinary course for PGE, TPG should have the
right to consent to such filing.

(viii)“initiation, settlement or compromise of any action, suit, claim,
dispute, arbitration or proceeding by or against OEUC, PGE or any
of their respective subsidiaries (i) that would materially adversely
affect such party, (ii) that would result in an aggregate value/cost of
more than $10,000,000, or (iii) would require OEUC, PGE or any of
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their respective subsidiaries to be subject to any material equitable
relief or to take or refrain from taking any material action in
connection with the conduct of its business;”

Significant litigation is not a matter of the day to day operation of a company, and
can profoundly affect the return on or viability of a business. For this reason, TPG as the holder
of the Class A Interests should have a consent right with respect to any major litigation
decisions.

(d) Interested Party Transactions:

Certain events or transactions present a higher potential for self-dealing. For
example, given that the Managing Member will have day-to-day control of OEUC, there exists
the possibility that the Managing Member could direct the business of OEUC so as to enrich
itself or its members or affiliates by entering into transactions not on an arm’s length basis and
not in the best interest of OEUC, thereby necessitating the following consent right:

(i) “any tramsaction involving conflicts of interest between OEUC or
PGE and the Managing Member, or any member or Affiliate thereof
(including employees and directors of the Managing Member or any
member or Affiliate thereof), or payment of any advisory or similar
fees by OEUC, PGE or any of their respective subsidiaries to the
Managing Member or any member or Affiliate thereof;”

(e) Public Utility Holding Company Act of 1935.

As noted previously, the proposed Acquisition has been structured to ensure that
TPG does not become subject to regulation as a holding company pursuant to the Act. It would
be self-defeating if the companies could cause TPG to become subject to the Act, or to cause
OEUC and the Managing Member to register and become subject to regulation as registered
holding companies. Accordingly, it is reasonable to restrict management from taking or failing
to take any action involving:

(i) “any action (or decision not to act) by OEUC, PGE or any of their
respective subsidiaries that (a) would result in any holder of a
membership interest in OEUC or any Affiliate thereof being subject
to regulation as a ‘holding company’ or a ‘subsidiary company’ or an
‘affiliate’ of a ‘holding company’ or a ‘public-utility company’ under
the 1935 Act or any other federal or state regulation, in each case that
is reasonably determined by such affected party to have an adverse
effect, or (b) would result in OEUC or PGE or any Affiliate being
required to register as a holding company under Section 5 of the 1935
Act.”

@ Other

EXHIBIT C - Page 20 of 33
18



Finally, the companies should not commit to any course of action that would
require TPG consent without first having obtained such consent. Accordingly, TPG consent will
be required for:

(i) “any contract, agreement, arrangement or commitment to do or
engage in any of the foregoing.”

(2) Removal of the Managing Member

The LLC Agreement will provide that TPG as the holder of the Class A Interests
will have certain rights to remove the members of the Managing Member in the event that its
fundamental economic interest is endangered by the Managing Member’s failure to manage
OEUC effectively. More specifically, the members of the Managing Member may be removed
upon the death or incapacity of an individual holding a membership interest in the Managing
Member, or for ‘“cause,” which is defined to include specified acts of malfeasance or
nonfeasance as well as any “controllable management decision” by the Managing Member or a
member thereof that in the reasonable judgment of TPG has resulted in, or will result in, a
“material failure” to achieve the results contemplated by the then-current annual operating or
capital budget and business plan for PGE or OEUC.**

Upon removal of a member of the Managing Member, the holders of the Class A
Interests shall be entitled to elect or appoint a new member of the Managing Member.” In so
doing, they must take into account Act concerns and so, would not replace a member of the
Managing Member in an attempt to influence control of OEUC or PGE because any replacement
member that is dominated or controlled by TPG would jeopardize Applicants’ status under
Section 2(a)(7) of the Act.

The rights of the holders of the Class A Interests to remove the members of the
Managing Member are set forth in detail in Exhibit D to the Comprehensive Presentation
attached hereto as Exhibit G.

(h)  Exit Rights

# The term “controllable management decision” is defined to mean any action or omission by the Managing
Member or any member thereof (including without limitation any action or omission in such member’s capacity as a
member of the Board of Directors of PGE) or by any Person acting on behalf of the Managing Member, other than
as a result of (1) changes in law, and (2) actions of regulators, provided, that the exception described in clause (2)
shall not apply if the Managing Member shall have failed to manage the relations of OEUC or PGE with any such
regulators in accordance with good utility practices.

The term “material failure” means the actual or projected failure to achieve either the consolidated Earnings Before
Interest, Taxes, Depreciation and Amortization (“EBITDA”) or the consolidated Net Income figures contemplated in
OEUC’s or PGE’s annual operating budgets by either 2% or more in the case of EBITDA or 5% or more in the case
of Net Income as of the end of an annual period.

» The Applicants are seeking relief only with respect to the current parties. The parties will seek such additional
relief or authority as may be required for any replacement members of the Managing Member in the future.
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The LLC Agreement will also permit TPG as the holder of the Class A Interests
to effect the sale of PGE or the initial public offering of PGE stock. These rights of course can
only be exercised in accordance with applicable law and regulation.

C. The Class A Interest is not a Voting Security

As explained in the June Staff Memorandum, “Section 2(a)(7)(A) states that any
company that owns 10% or more of the outstanding voting securities of a public utility (or
public-utility holding company) is a prima facie holding company subject to the Act.” A “voting
security” is defined in Section 2(a)(17) of the Act as “any security presently entitling the owner
or holder thereof to vote in the direction or management of the affairs of a company.” As
described above, TPG will only hold 5% of the voting interests of OEUC. Furthermore, the
Commission has never held that securities such as the Class A Interests were “voting securities”
within the meaning of the Act. In several no-action letters, discussed below, the Staff agreed not
to recommend enforcement action to the Commission for an entity’s failure to register under the
Act in situations “in which the entity has acquired up to 9.9% of the voting securities of a utility
or utility holding company and has also made a significant investment in the non-voting
securities of the utility or utility holding company.”*® Indeed, such no-action letters involve
analysis and consideration by the Staff of similar types of securities with consent rights that do
not cause the holder of such rights to have a vote in the direction or management of the
underlying holding company or utility. These consent rights are intended to protect the
investment of the limited partners or preferred shareholders, similar to the rights granted to debt
holders by means of negative covenants in debt instruments. The consent rights granted to the
holders of the Class A Interests fall squarely within the boundaries outlined in the prior no-action
letter requests.27

Although the no-action letters do not bind the Commission, Applicants believe
that the reasoning in these letters is persuasive and consistent with the policies and provisions of
the Act. While the no-action letters are neither agency rule-making nor adjudication, they do
represent reasoned attempts to interpret the law and are entitled to deference in that regard. In
the March Staff Memorandum, Paul Roye, Director of the Division of Investment Management,
responded to various questions posed to Chairman Donaldson by Congressmen Dingell and
Markey in a letter dated February 11, 2004:

In analyzing requests of this type, the staff has carefully examined
the rights attaching to the non-voting securities to ensure that
ownership of those securities does not give the investor control
over the utility. The staff has also examined the nature and

26 June Staff Memorandum at 18. See Berkshire Hathaway, Inc., S.E.C. No-Action Letter (March 10, 2000)
(“Berkshire Hathaway™); SW Acquisition, L.P., S.E.C. No-Action Letter (April 12, 2000) (“SW Acquisition™);
General Electric Capital Corp., S.E.C. No-Action Letter (April 26, 2002) (“GE Capital™); k1 Ventures, S.E.C. No-
Action Letter (July 28, 2003) (“k! Ventures™); and Evercore MTC Investment, Inc., S.E.C. No-Action Letter (Nov.
25, 2003) (“Evercore” and together with Berkshire Hathaway, SW Acquisition, GE Capital and kI Ventures, the
“No-Action Letters”).

" These rights are also consistent with the types of consent rights granted to preferred stockholders under the

Commission’s former “Statement of Policy Concerning Preferred Stock.”
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identity of the other holders of the utility’s voting securities in an
effort to ensure that the investor does not directly control the utility
through its control of these other holders (and, typically, that
control is, in fact, exercised by the holder of the majority of the
voting interests).

In the June Staff Memorandum, which responded to further questions posed to the Chairman by
Congressmen Dingell and Markey in a letter dated April 21, 2004 regarding the Commission’s
administration of the Act, Mr. Roye indicated that “We do not believe that the no-action process
is inconsistent with the accountability required by the Act.””®

The rights of Applicants in this matter are consistent with, and in some regards
less extensive than, the rights associated with the transactions in the series of No-Action Letters.
In analyzing requests of this type, the Staff has carefully examined the rights attaching to the
non-voting securities to ensure that ownership of those securities does not give the investor
control over the utility. The Staff has also examined the nature and identity of the other holders
of the utility’s voting securities in an effort to ensure that the investor does not indirectly control
the utility through its control of these other holders (and, typically, that control is, in fact,
exercised by the holder of the majority of the voting interests). The most prominent example of
this sort of no-action letter is the one issued to Berkshire Hathaway Inc. in 2000.

In the Berkshire Hathaway letter, the Staff agreed not to recommend any
enforcement action in which it would seek to deem Berkshire Hathaway Inc. (“Berkshire”) and
certain subsidiaries that are consolidated with it for accounting purposes (the “Berkshire Group™)
to be a holding company under section 2(a)(7) of the Act as a result of Berkshire’s investment in
MidAmerican Energy Company, an exempt holding company (“MEHC”). MEHC, as a result of
its ownership in MidAmerican Energy Company (“MidAmerican”), a public utility under the
Act, was itself a holding company. The request described a proposed transaction in which 9.9%
of the outstanding common stock of MEHC would be acquired by Berkshire Hathaway.
Berkshire also proposed to acquire (i) between $454.772 million and $800 million aggregate
principal amount 11% Trust Issued Preferred Securities issued by a statutory trust to be formed
and owned by MEHC (“Trust Securities”), and (ii) shares of Zero Coupon Convertible Preferred
Stock (“Convertible Preferred Stock”) of MEHC. At issue in the request was whether, given the
Berkshire Group’s ownership of slightly less than 10% percent of the common (voting) stock of
MEHC, the Convertible Preferred Stock constituted voting securities for purposes of the Act and
thereby could potentially push Berkshire’s ownership of voting securities over the 10%
threshold.

In the request, Berkshire argued that its proposed investment would not create a
holding company relationship because the Berkshire Group would not own, control, or hold with
power to vote 10% or more of the outstanding voting securities of MEHC. Specifically, in

% Mr. Roye quotes with approval from an article by Thomas P. Lemke entitled The SEC No-Action Letter Process
(42 The Business Lawyer 1019 (Aug. 1987)) in which Mr. Lemke states that “the request [for no-action relief] must
include the requestor’s opinion on resolution of the problem and the basis of that opinion. In explaining this basis
there should be a discussion of relevant precedent, including any applicable case law or administrative positions and
particularly any no-action letters relevant to the issues involved.”
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addition to its common equity interest, Berkshire represented that its remaining equity interest in
MEHC would be in the form of Convertible Preferred Stock that was not a voting security within
the meaning of section 2(a)(17) of the Act. The Convertible Preferred Stock would not vote with
the common stock and would not vote separately as a class, except to a limited extent. Berkshire
also argued that the approval rights associated with the Convertible Preferred Stock were more
limited than those associated with limited partnership interests that the Commission Staff had
previously agreed not to treat as voting securities in past grants of no-action relief. In support of
its request, Berkshire also provided a detailed description of the rights associated with the
Convertible Preferred Stock.

The Staff ultimately issued a no-action letter to Berkshire. In sum, the rights
attendant to Berkshire’s ownership of the Convertible Preferred Stock, combined with its
ownership of 9.9% of the voting securities of MEHC and the nature of its relationship with the
company, did not give it a degree of control over the company sufficient to require that Berkshire
be declared a holding company. Based on the Staff’s responses to other, similar requests for no-
action relief, it appears the Staff has analyzed other proposed investment in the utility sector in a
similar fashion.

Helpful comparison may be made between the proposed investment in this matter
and the investments that were the subjects of the other No-Action Letters referenced above. For
instance, in SW Acquisition, the Staff determined not to recommend enforcement action in
respect of the position that limited partners holding 99.9% of the total equity of the partnership
(with the largest limited partner owning a 24.38% interest) would not be deemed to hold voting
securities in the partnership (and thus would not be deemed a holding company or an affiliate of
the electric utility that was owned by such partnership), taking into account the consent rights
granted to its limited partners. In that case, the limited partners were granted consent rights
concerning: (i) distributions under the partnership agreement, (ii) a public offering of the
securities of the partnership or its subsidiaries, (iii) changes in the aggregate of greater than 15%
to the business plan and annual operating budget, (iv) contracts for goods and services, or the
incurrence of indebtedness, in excess of $1 million, except in accordance with the current
business plan and annual budget, (v) mergers, joint ventures, partnerships and similar
transactions, (vi) capital expenditures that vary from the current budget by $5 million or more,
(vil) material changes in accounting practices or a change of the partnership’s accountant, (xiii)
initiating actions or suits in excess of $1 million, and (ix) adopting material employee benefits
plans or employment agreements. This list of consent rights expanded upon the consent rights
described in prior no-action letter requests and provided the limited partners with significant
protections from adverse actions by the partnership with respect to financial matters,
extraordinary corporation transactions and events, as well as potential conflicts with the general
partner.

More recently, in GE Capital, the Staff concurred with the opinion that the
limited partnership interests described in that request did not constitute “voting securities” based
on factual circumstances similar to those set forth in this letter. In GE Capital, the single limited
partner held 99.82% of the equity of the partnership, and the limited partner was granted consent
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rights with respect to a broad array of events.”” The consent rights to be associated with the
Class A Interests in this matter closely match the consent rights granted to the limited partner in
GE Capital.

Also recently, in kI Ventures, the Staff concurred with the opinion that the non-
managing membership interests described in that request did not constitute “voting securities”
based on factual circumstances again similar to those set forth in this letter. In kI Ventures, the
single non-managing member held 99.9% of the membership interests of the limited liability
company, and the non-managing member held consent rights concerning a wide variety of
events.”” The consent rights associated with the Class A Interests in this matter also closely
match the consent rights granted to the non-managing member in k! Ventures.

? In particular, the Limited Partner in GE Capital held consent rights with respect to each of the following events:
(i) any reorganization, merger, consolidation, liquidation, dissolution or similar transaction (provided that the
foregoing could be accomplished by the general partner so long as a threshold return on investment was achieved for
the limited partner, such transaction being a “Qualified Event”), (ii) any distribution by a subsidiary of the
Partoership, (iii) the sale, issuance or redemption of equity securities that might affect the Limited Partner’s interest
in the Partnership, except upon the occurrence of a Qualified Event, (iv) the voluntary incurrence of indebtedness in
excess of $10,000,000, or the prepayment or waiver of any indebtedness, (v) any agreement for goods or services in
excess of $2,000,000 other than in accordance with any then current annual operating or capital budget and business
plan, (vi) capital expenditures greater than $2,000,000 per event or series of related events (but not otherwise
cumulatively) more than the amount contemplated by the then current annual operating or capital budget, (vii) the
purchase, lease or other acquisition of any securities or assets, except in the ordinary course of business or pursuant
to the then current annual operating or capital budget and business plan, (viii) the disposition of 25% or more of the
fair market value of the [holding company’s or operating company’s] assets or businesses, (ix) the entering into of
any joint venture, partnership or other material operating alliance with any other person, (x) the making of any
material change in accounting practices, (xi) the commencement of any bankruptcy proceeding, (xii) any
employment contract with an executive officer or any employee stock option plan or any other material employee
benefit plan, (xiii) the changing of the principal line of business of the [holding company or operating company],
(xiv) the adoption of any change in an annual operating or capital budget of more than 15% or the adoption of any
annual operating or capital budget that is inconsistent with the business plan, (xv) the exercising of its right to vote
the equity interests of any subsidiary of the Partnership in extraordinary circumstances, (xvi) the effectuation of a
public offering or private sale or other change of control, (xvii) any transaction involving conflicts of interest
between the Partnership and the General Partner, (xviii) the amendment of the Partnership’s or the General Partner’s
organizational documents adversely affecting the Limited Partner, (xix) actions regarding material governmental
permit or approval rate proceeding, (xx) the settlement or compromise of any action that would materially adversely
affect the Partmership or require the payment of more than $2,000,000, (xxi) any action (or failure to act) resulting in
the Limited Partner being subject to regulation as a “holding company” or a “subsidiary company” or an “affiliate”
of a “holding company” or a “public-utility company” under the 1935 Act, (xxii) the entering into of any contract,
agreement, arrangement or commitment to do or engage in any of the foregoing.

*® In particular, the Non-Managing Member in kI Ventures held consent rights with respect to each of the following
events at both the holding company and the operating company level: (i) any transactions with the Managing
Member or any Affiliate of the Managing Member; (ii) any distributions to the members of the LLC; (iii) (x) any
offering or issuance of equity securities or interests, or any instrument convertible into any equity security or interest
or (y) any offering or issuance of debt securities or other voluntary incurrence of indebtedness in excess of $300,000
in the aggregate, other than in accordance with the Annual Business Plan and Operating Budget; (iv) any
modification of name; (v) changes in the principal line of business; (vi) any amendments to organizational
documents; (vii) any entry into contracts for goods and services, individually or in a series or related transactions in
excess of $300,000, other than in accordance with the Annual Business Plan and Operating Budget; (viii) any capital
expenditures, or capital expenditures commitment, that vary from the Operating Budgets by $750,000 per event or
series of related events but otherwise not cumulatively; (ix) any merger, joint venture, partnership or similar
transaction, or liquidation, winding-up or dissolution; (x) any disposition of any businesses or assets or any
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Most recently, in Evercore, the Staff agreed not to recommend any enforcement
action under Section 2(a)(7) of the Act against limited partners as a result of certain consent
rights associated with the limited partners’ interest in the partnership. As demonstrated by the
chart attached as Exhibit C to the Comprehensive Presentation attached hereto as Exhibit G, the
proposed consent rights in this matter compare favorably with those considered in the No-Action
Letters.

Furthermore, on several occasions the Staff has issued no-action letters in
response to requests by limited partners with significant consent rights, irrespective of the fact
that the consent of a single limited partner (as opposed to a group of unrelated partners) was
necessary to approve the applicable events covered by such consent rights. See, e.g., General
Electric Capital Corporation (consent of single limited partner); Nevada-Sun Peak L.P. (May
14, 1991) (consent of single limited partner required for extensive list of “major business
decisions); Dominion Resources, Inc. (Jan. 21, 1988) (consent of single limited partner required
for specified “major events™); accord, Berkshire Hathaway, Inc. (March 10, 2000) (consent of
corporation holding preferred shares required for specified actions).

For these reasons, it is our view that the consent rights will not cause the Class A
Interest to be deemed to be “voting securities” within the meaning of the Act, and thus TPG will
not be a prima facie holding company within the meaning of Section 2(a)(7)(A).

D. TPG Will not Exercise an Impermissible Controlling Influence over the
Management or Policies of OEUC or PGE

As noted above, TPG will not be a prima facie holding company within the
meaning of Section 2(a)(7)(A) because it will not own, control, or hold with power to vote 10%
or more of the voting securities of a holding company or a public-utility company. While
Section 2(a)(7)(B) provides that the Commission can declare an entity to be a holding company
if, after notice and opportunity for hearing, it determines that such owner exercises such a
controlling influence over the holding company or public-utility company in question that the

acquisition of any stock or assets of another entity (other than in the ordinary course of business and provided that
such disposal or acquisition is not significant in nature) or any entering into any new line of business; (xi) any
creation of a new class of equity; (xii) any material change in accounting practices or change in accountant; (xiii) the
commencement of any bankruptcy or receivership proceeding; (xiv) the initiation or settlement of any litigation,
arbitration, actions or suits in excess of $500,000; (xv) adopting or amending any employee stock option plan or
other material employee benefit plan; (xvi) the approval of or changes to the Annual Business Plan and the approval
of the Operating Budget or changes thereto of 15% or more in the aggregate; (xvii) any reduction of the capital or
any variation of the rights attached to any shares; (xviii) the entry into any agreement or arrangement which is not in
the ordinary course of its business other than as expressly permitted by (x) the Annual Business Plan or Operating
Budget, or (y) Sections (iii), (vii), (viii) or (xiv) hereof; (xix) the provision of any guarantee or indemnity in excess
of $300,000 in the aggregate or as expressly permitted by the Annual Business Plan or Operating Budget; (xx) the
making of any loan or advance to any person, firm, body corporate or other entity or business other than normal
trade credit or otherwise in the normal course of business and on an arm's length basis; (xxi) [any action that would]
cause subjection to regulation as a registered holding company under the 1935 Act or as a subsidiary company or an
affiliate of a registered holding company as defined in the 1935 Act; and (xxii) [any action that would] cause any
Member or its Affiliate to become subject to regulation as a registered holding company under the 1935 Act or as a
subsidiary company or an affiliate of a registered holding company as defined in the 1935 Act.
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Commission finds it necessary or appropriate to regulate the owner as a holding company under
the Act, there is no basis for such extraordinary action in this matter.

To declare an entity to be a holding company under Section 2(a)(7)(B), the
Commission must find first the existence of a “controlling influence.” As the legislative history
makes clear, the concept of “controlling influence” is intended to enable the Commission to
reach “the varied and subtle forms which corporate interrelationships have in the past and will in
the future take.”®' It is critical, however, to understand that the existence of controlling
influence, in and of itself, is insufficient to support a finding under Section 2(a)(7)(B).>* Rather,
the Commission must further find that the subject entity has “such a controlling influence over
the management or policies of any public-utility . . . as to make it necessary or appropriate in the
public interest or for the protection of investors or consumers” that the entity be subject to
regulation as a holding company.

The question of what constitutes an impermissible controlling influence should be
answered by reference to “the provisions of the whole law, and to its object and policy.” John
Hancock Mutual Life Insurance Co. v. Harris Trust and Savings Bank, 114 S. Ct. 517, 523
(1993), citing Pilot Life Insurance Co. v. Dedeaux, 481 U.S. 41, 51 (1987), quoting Kelly v.
Robinson, 479 U.S. 36, 43 (1986) (internal quotation marks omitted). In this regard, Section 1(b)
of the Act sets forth the problems that gave rise to enactment of the Act and Section 1(c) directs
that all provisions of the Act be interpreted “to meet the problems and eliminate the evils
enumerated in Section 1(b).” None of these problems is present in the instant matter. Section
1(b)(2) of the Act provides that the national public interest, the interest of investors in the
securities of holding companies and their subsidiary companies and affiliates, and the interest of
consumers of electric energy and natural or manufactured gas, are or may be adversely affected--

(1) when such investors cannot obtain the information necessary to
appraise the financing position or earning power of the issuers, because of
the absence of uniform standard accounts; when such securities are issued
without the approval or consent of the States having jurisdiction over
subsidiary public-utility companies; when such securities are issued upon
the basis of fictitious or unsound asset values having no fair relation to the
sums invested in or the earning capacity of the properties and upon the
basis of paper profits from intercompany transactions, or in anticipation of
excessive revenues from subsidiary public-utility companies; when such
securities are issued by a subsidiary public-utility company under
circumstances which subject such company to the burden of supporting an
overcapitalized structure and tend to prevent voluntary rate reductions;

* HR. Rep. No. 1318, 74th Cong., 1st Sess. at 9 (1935).

32 Indeed, no corporation is free from the influence of its shareholders and in particular shareholders with a major
economic stake. Under Oregon law, all corporations are subject to the rights of shareholders. For example,
shareholder approval is generally required by law for the election of directors (ORS 60.307(3)), certain amendments
to the articles of incorporation (ORS 60.437), certain amendments to the bylaws (ORS 60.461), conversion of the
corporation into another entity (such as a LLC) (ORS 60.474), a merger or share exchange (ORS 60.487), and
certain extraordinary sales of assets, (ORS 60.534).
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In this matter, there will be no public shareholders. As noted previously, the
holding company OEUC will be a reporting company under the Securities Exchange Act and
security-holders will have the benefits of the comprehensive system of disclosure thereunder.
See The Regulation of Public-Utility Holding Companies, Report of the Division of Investment
Management (June 1995) (the “1995 Report”) at 132-43 (noting-the Commission’s long-standing
position that investors in public-utility holding companies would remain adequately protected if
the Act were repealed). Nor will there be excessive leverage at the PGE utility level. While
discussions with the Oregon Commission staff and interveners in that proceeding are still on-
going, TPG and OEUC have undertaken to agree to appropriate ring-fencing measures, including
the maintenance of a minimum of 48% common equity at PGE, well in excess of the 30%
minimum common equity capitalization requirement that the Commission generally imposes
upon utilities in a registered holding company system.>>

(2) when subsidiary public-utility companies are subjected to
excessive charges for services, construction work, equipment, and
materials, or enter into transactions in which evils result from an absence
of arm’s length bargaining or from restraint of free and independent
competition; when service, management, construction, and other contracts
involve the allocation of charges among subsidiary public-utility
companies in different States so as to present problems of regulation that
cannot be dealt with effectively by the States;

There will be no contracts for the sale of goods and services by TPG and its
affiliates, on the one hand, to OEUC and PGE and their subsidiary companies, on the other.
Further, there will be no allocation issues because this matter involves only a single utility and
affiliate transactions with PGE will be subject to review under the Oregon affiliated interests
statute. Compare United Corp., supra, which involved direct or indirect ownership of more than
100 operating companies throughout the eastern United States, and Byllesby, supra, in which as
noted in the March Staff Memorandum at 20, “[t]hrough affiliated management corporations,
Byllesby likewise profited from charges for engineering, construction, legal, and similar services
to Standard system companies.”

(3) when control of subsidiary public-utility companies affects the
accounting practices and rate, dividend, and other policies so as to
complicate and obstruct State regulation of such companies, or when
control of such companies is exerted through disproportionately small
investment;

3 OEUC has agreed to adopt substantially all of the Enron ring-fencing merger conditions that are currently in
place. These conditions played an important role in helping insulate PGE’s credit quality from that of Enron during
its bankruptcy. Standard & Poor’s has affirmed the effectiveness of these ring-fencing measures, citing their
implementation as the reason why PGE has maintained credit ratings that are indicative of its stand-alone credit
quality and the reason for which PGE is the sole Enron subsidiary that enjoys this treatment. The strength of the
current ring-fencing is also highlighted by Fitch Ratings, Ltd., which has praised the current structure as being the
“poster child for effective regulatory ring-fencing.”
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In this matter, in contrast to the far-flung systems that gave rise to the Act, all of
PGE’s retail operations will be confined to a single state, Oregon. There were two concerns
associated with a disproportionately small investment. The first had to do with the problems
historically associated with the protection of minority interests,>* and the second with absentee
management and lack of accountability to local interests.®®> Neither is presented on the facts of
the instant matter. TPG is a sophisticated investor and, as discussed previously, the commitment
to significant local representation on the PGE Board is one means of ensuring local presence and
accountability.

(4) when the growth and extension of holding companies bear[] no
relation to economy of management and operation or the integration and
coordination of related operating properties; or

As noted previously, this matter involves a transaction that will result in an
immediate end to Enron’s ownership of a regulated utility company. It does not involve the
acquisition of multiple utility systems or entry into new geographic markets and so does not
implicate the concerns identified in Section 1(b)(4).

(5) when in any other respect there is lack of economy of
management and operation of public-utility companies or lack of
efficiency and adequacy of service rendered by such companies, or lack of
effective public regulation, or lack of economies in the raising of capital.

** As the Commission explained in 1990 in proposing to eliminate a restriction on the creation of minority interests
in utility financing transactions:

The Commission, in the early years of the Act’s history, was concerned about the ability of the
stock purchaser to evaluate, without adequate and verifiable disclosure, the potential
disadvantages of owning a minority interest. The situation is quite different now. Accurate
information is readily available to an investor through prospectuses, 10-K filings and other public
information, which allows the investor to make an informed decision as to the advisability of
purchasing a minority interest. Thus, the Commission believes there may no longer exist valid
reason to prohibit the public-utility subsidiaries of registered holding companies from financing in
a manner available to corporate subsidiaries generally. .

Seeking of Additional Comment on Provisions Now in Rule 52 Providing for the Exemption of the Issue and Sale of
Certain Securities By Public-Utility Subsidiary Companies of Registered Public-Utility Holding Companies and
Exemption of Acquisition of Public-Utility Subsidiary Company Securities By Registered Holding Companies,
Holding Co. Act Release 20549 (March 19, 1990). See also Niagara Mohawk Power Corporation, S.E.C. No-
Action Letter (Nov. 21, 1990) (concerning formation of publicly-held minority interest).

% See, e.g., Lone Star Gas Corporation, Holding Co. Act Release No. 3685 (Oct. 22, 1942 ) (“Where operations are
located a substantial distance from the management, as they are in El Paso and Galveston, and supervision by the
absentee management is present in the degree in which it is present in this case, it is not likely that the advantages of
localized management are reflected in operations; under such circumstances it is not likely that the management is
responsive to local needs and local public feeling.”)

3% In addition, PGE will be free of the conflicts that arise when a utility is a single holding in an energy or utility
group and its board members are beholden to other operating companies in that group. The structure post-closing is
in stark contrast to the situation in the last several years, during which all PGE Board members have been Enron
employees, directors or consultants working for the Enron group of companies.
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Historically, the Commission has focused on perceived “lack of economies in the
raising of capital” such as might occur where as, in Byllesby, supra, investment bankers had
controlled the holding company. See Byllesby, 6 S.E.C. at 656 (“At no time has any attempt
been made by the Standard system companies to secure financing on a more favorable basis from
investment bankers other than those in this group.”). In contrast, in this matter, PGE already has
an excellent record of customer service. Rather than trying to duplicate PGE’s expertise, OEUC
will bring to PGE the fresh perspective of business professionals, stronger local perspective and
knowledge at the Board level, and a cross-section of customer service experiences that may
ultimately lead PGE to even higher levels of performance. At the very least, PGE’s high level of
customer service will be vigilantly monitored and maintained through Board attention. OEUC
will do this by establishing customer service goals and by tying certain management
performance evaluations to certain customer service metrics.

PGE will continue to finance itself and its own day-to-day operations, both in the
short term and in the long term. PGE will continue to use its operating revenues and other
income to fund PGE’s operating expenses, including power and fuel purchases, production and
distribution expenses, maintenance expenses, administrative and other expenses, depreciation,
taxes, the payment of PGE’s debts as they become due, and the payment of required preferred
stock dividends, all in the ordinary course of PGE’s business. After PGE makes all of these and
other prudent and necessary expenditures, and after PGE preserves enough cash to meet this
Commission’s minimum common equity capital requirements and to meet covenants in PGE’s
debt financing arrangements, excess cash will be available for payment of dividends to OEUC as
PGE’s sole common shareholder.

Neither TPG nor any of its affiliates is serving or will serve as underwriters for, or
otherwise provide services and goods to OEUC or PGE. The acquisition debt has been
structured to deleverage holding company and satisfy investment grade criteria as quickly as
possible. Simply stated, none of the problems that gave rise to the passage of the Act are
presented by the facts of this matter and so, there is no basis for the Commission to institute
proceedings to declare TPG to be a holding company within the meaning of Section 2(a)(7)(B).

To summarize, Applicants are aware of no reported decision of the Commission
under Section 2(a)(7)(B) in which a holder of less than 10% of the voting securities of a public
utility or holding company has been determined by the Commission to have exercised such a
controlling influence. The imposition of such status is an extraordinary remedy and, quite
simply, there is no basis for such extraordinary action on the facts of this matter. The structure
and terms of TPG’s investment evidence the fact that it will not have such a controlling influence
over the management or policies of the Managing Member, OEUC or PGE that regulation is
necessary or appropriate under the Act. While again not dispositive, it bears note that in the No-
Action Letters, on analogous facts, the Staff did not conclude that there existed such a level of
control or controlling influence to warrant regulation of the financial investor as a holding
company. In this matter, the rights associated with the Class A Interests are consistent with those
granted in connection with transactions in which passive investors have received no-action letter
assurances. In addition, there are no agreements with respect to the exercise of those rights
among TPG, and the Managing Member, OEUC or PGE. Nor are there any past or present
business relationships between the Managing Member (or its investors) and TPG or its affiliates.
Furthermore, as discussed below, independent individuals with significant qualifications and
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experience will be in control of the management of each of the Managing Member, OEUC and
PGE.

TPG will have no ability to control the management or day-to-day operations of
OEUC or PGE. The Managing Member has the exclusive right to control the business of OEUC
subject only to the limited approval rights, consistent with Commission precedent, that are
intended to enable the holders of the Class A Interests to protect their economic interest in
OEUC and PGE. TPG will not attempt to control the daily operations of OEUC or PGE.

The Managing Member will be owned and controlled by individuals independent
of TPG. Under the operative agreements, TPG will have no right to appoint or otherwise
nominate any members of management of OEUC or PGE. TPG will have the right to have one
representative out of six members on the board of directors of OEUC and two representatives on
the twelve-member board of directors of PGE. As noted previously, TPG has certain limited
rights to remove or replace members of the Managing Member in narrowly-defined
circumstances consistent with the No-Action Letters. Although TPG was involved in the
selection of the initial members of the PGE Board and OEUC Board, with the exception of
TPG’s minority board representation and those limited removal rights, TPG will have no rights,
directly or indirectly to remove the members of the PGE Board and OEUC Board or to nominate
Successors.

Although the No-Action Letters are not controlling, they are reasoned
interpretations of the law, and in them the Staff has given assurances to financial investors that
were granted the right to appoint one or more voting members to the Board of Directors of a
holding company or a public-utility company. The ability to have such representation has been
supported in no-action letter requests as necessary to permit the passive investor to monitor the
activities of the entity in which it has invested, without giving the investor the right to veto or
otherwise manage or control the operations of such entity. As stated in Torchmark Corp., a
financial investor is not required to be “a stranger to the organization” of the utility as long as its
involvement is limited to protecting its investment.

While the holders of the Class A Interests will be able to withhold consent as to
certain transactions or events, any leveraging of those rights to obtain more expansive
agreements or understandings relative to the direction of the management of OEUC or PGE
could, without further assurances from the Staff, subject TPG as the holder of the Class A
Interests to regulation as a holding company under the Act.’’ TPG will have a limited right to
remove members of the Managing Member in certain defined circumstances. However, as
explained in SW Acquisition, the ability to replace members of the Managing Member will not
give TPG impermissible control over the management of OEUC or PGE because any
replacement member would need to retain control over management of OEUC and remain
independent if TPG is to maintain its exempt status under the Act.

*7 As was explained in Berkshire Hathaway, TPG is aware that if it were to exert a material influence over the
Managing Member, OEUC or PGE through the use of the consent rights or through a threat or suggestion involving
the failure to use such consent rights, that action could constitute an “understanding” between the parties and,
depending on the nature of the understanding, could result in the parties being outside the scope of this request.

EXHIBIT C - Page 31 of 33
29



Finally, the terms and structure of the Acquisition, and the degree and quality of
regulation by the Oregon Commission, all help to protect against any abuses under the Act and
thus the Commission would have no basis to conclude that regulation of TPG is necessary or
appropriate in the public interest or for the protection of investors or consumers. Accordingly,
the Commission should issue an order declaring that TPG will not become a holding company
within the meaning of Section 2(a)(7) of the Act as a result of the proposed Acquisition.

Item 4. Regulatory Approvals

On July 29, 2004, Enron filed an application in SEC File No. 70-10239 for
authority pursuant to Section 12(d) in connection with the proposed Acquisition. Upon
completion of the Acquisition, each of OEUC and the Managing Member will be a “holding
company” within the meaning of Section 2(a)(7) of the Act. In a related filing, OEUC and the
Mangging Member filed an application for an order of exemption under Section 3(a)(1) of the
Act.

Authorization from the FERC and the Oregon Commission is required for certain
aspects of the proposed Acquisition. No other state or federal regulatory agency, other than this
Commission, has jurisdiction over the transactions for which authority is requested herein.

Item 5. Procedure

Applicants respectfully request the Commission to issue and publish forthwith the
requisite notice under Rule 23 of the Act with respect to the filing of this Application, such
notice to specify the minimum period allowed for the submission of comments. It is submitted
that a recommended decision by a hearing or other responsible officer of the Commission is not
needed for approval of the Application. The Division of Investment Management may assist in
the preparation of the Commission’s decision. There should be no waiting period between the
issuance of the Commission’s order and the date on which it is to become effective.

Item 6. Exhibits and Financial Statements
Exhibits:

Exhibit A LLC Agreement (to be filed by amendment)

Exhibit D-1  Oregon Commission Merger Application (previously filed with the Commission
in connection with the Form U-1 Application/Declaration of OEUC and the
Managing Member for exemption under Section 3(a)(1) of the Act (File No. 70-
10262), and incorporated by reference herein)

Exhibit D-2  FERC Section 203 Application (previously filed with the Commission in
connection with the Form U-1 Application/Declaration of OEUC and the
Managing Member for exemption under Section 3(a)(1) of the Act (File No. 70-
10262), and incorporated by reference herein)

Exhibit D-3  FERC Section 205 Application (previously filed with the Commission in
connection with the Form U-1 Application/Declaration of OEUC and the

3 The closing of the PGE acquisition by OEUC is not conditioned on an order granting the application under
Section 3(a)(1). If such order is not granted, OEUC would register as a holding company under the Act.
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Managing Member for exemption under Section 3(a)(1) of the Act (File No. 70-
10262), and incorporated by reference herein)

Exhibit F-1 Opinion of Counsel (to be filed by amendment)

Exhibit F-2 Past Tense Opinion of Counsel (to be filed by amendment)

Exhibit G Comprehensive Presentation (previously filed with the Commission in
connection with the Form U-1 Application/Declaration of OEUC and the
Managing Member for exemption under Section 3(a)(1) of the Act (File No. 70-
10262), and incorporated by reference herein)

Exhibit H Form of Notice (previously filed with the Commission and incorporated by
reference herein)

Item 7. Information as to Environmental Effects

None of the matters that are the subject of this Application involve a “major
federal action” nor do they “significantly affect the quality of human development” as those
terms are used in section 102(2)(c) of the National Environmental Policy Act. The matters that
are the subject of this Application will not result in changes in the operation of PGE or its
subsidiaries or affiliates that will have an impact on the environment. Applicants are not aware
of any federal agency that has prepared or is preparing an environmental impact statement with
respect to the proposed exemption of OEUC and the Managing Member.

SIGNATURE

Pursuant to the requirements of the Public Utility Holding Company Act of 1935,
the undersigned companies have duly caused this Amendment to be signed on their behalf by the
undersigned officers thereunto duly authorized.

Date: January 20, 2005

TPG Partners IV, L.P.

By: _/s/ Richard P. Schifter

TPG Partners III, L.P.

By: /s/Richard P. Schifter
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Bonneville Power Administration
Routing L-7

PO Box 3621

Portland OR 97208-3621



Leonard Girard
2169 SW Kings Court
Portland OR 97205

Patrick G. Hager
Portland General Electric
1 WTC0702

121 SW Salmon Street
Portland OR 97204

Ms. Mary Ann Hutton
Canon And Hutton
1141 NW Kring Street
Roseburg OR 97470

Jason W. Jones

Oregon Department of Justice
1162 Court Street NE

Salem OR 97301

Mr. Geoffrey M. Kronick
Bonneville Power Administration
LC7

PO Box 3621

Portland OR 97208-3621

Mr. Ken Lewis
2880 NW Ariel Terrace
Portland OR 97210

James Manion

Warm Springs Power Enterprises
PO Box 960

Warm Springs OR 97761
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Ann E. Gravatt

Renewable Northwest Project
Suite 303

917 SW Oak

Portland OR 97205

Mr. Roy Henderson
895 NW Dale Avenue
Portland OR 97229

Mr. Joe Janssens
24495 Butteville Road NE
Aurora OR 97002

Ms. Valarie Koss

Columbia River PUD

PO Box 1193

64001 Columbia River Highway
St. Helens OR 97051-8193

Michael L. Kurtz
Boehm, Kurtz & Lowry
Suite 2110

36 E 7th Street
Cincinnati OH 45202

Steven G. Lins

City of Glendale

613 E Broadway, Suite 220
Glendale CA 91206-4394

Lloyd K. Marbet

Don't Waste Oregon

19142 S Bakers Ferry Road
Boring OR 97009



Gordon McDonald
PacifiCorp

Suite 300

825 NE Multnomah
Portland OR 97232

William Miller

IBEW

17200 NE Sacramento
Portland OR 97230

Michael Morgan

Tonkon Torp LLP

888 SW Fifth Avenue, Suite 1600
Portland OR 97204

Ms. Nancy Newell
3917 NE Skidmore Street
Portland OR 97211

Mr. Donald W. Schoenbeck

Regulatory & Cogeneration Services, Inc.

900 Washington Street, Suite 780
Vancouver Wa 98660-3455

John W. Stephens

Esler, Stephens & Buckley

888 SW Fifth Avenue, Suite 700
Portland OR 97204-2021

Mitchell Taylor

Enron Corp.

1221 Lamar, Suite 1600
PO Box 1188

Houston TX 77251-1188
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Daniel W. Meek
10949 SW 4th Avenue
Portland OR 97219

Christy Monson

League of Oregon Cities

1201 Court Street NE, Suite 200
Salem OR 97301

Mr. Frank Nelson
543 Willamette Court NW
McMinnville OR 97128

James Noteboom

Karnopp, Petersen, Noteboom, Hansen,

Arnett & Sayeg, LLP
1201 NW Wall Street, Suite 300
Bend OR 97701-1957

Ms. Rebecca Sherman
Hydropower Reform Coalition
320 SW Stark Street, Suite 429
Portland OR 97204

Mr. Brett Swift

American Rivers Association
320 SW Stark Street, Suite 418
Portland OR 97204

Laurence Tuttle

Center for Environmental Equity
610 SW Alder #1021

Portland OR 97205



S. B. Van Cleve Benjamin Walters

Davison Van Cleve PC City of Portland, Oregon

Suite 2460 1221 SW Fourth Avenue, Suite 430
1000 SW Broadway Portland OR 97204

Portland OR 97205

Michael T. Weirich Steven Weiss

Oregon Department of Justice Northwest Energy Coalition
General Counsel Division 4422 Oregon Trail Court NE

100 Justice Building Salem OR 97305

1162 Court Street NE

Salem OR 97301

Robin White Lome Whittles

Portland BOMA EPCOR MERCHANT AND CAPITAL
Suite 2722-Mezzanine (US) Inc.

1211 SW 5th Avenue 1161 W River Street, Suite 250
Portland OR 97201 Boise ID 83702

Linda K. Williams

Kafoury & McDougal

10266 SW Lancaster Road

Portland OR 97219-6305

ATER WYNNE LLP

A op

J sSiod A. Centeno
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