To: Judge Mellgrin April 12, 2023

From: Greg Larkin

Regarding: List of Witnesses which | am requesting Cross Examination of to
provide documentation regarding the decision to either issue or reject Idaho

Power’s request for a Certificate of Public Convenience and Necessity: CPN-5

The Witnesses are being cross examined due to the following questions regarding

the testimony and responses to previously requested Data Requests.

MANY OF THE NECESSARY CROSS EXAMINATION REQUESTS ARE IN REGARDS TO
RESPONSES INDICATING THAT THE QUESTIONS WERE UNCLEAR , AMBIGUOUS OR
REQUIRED A LEGAL OPINION. IN THOSE INSTANCES, | APPOLOGIZE FOR THE
LACK OF CLARITY. DURING CROSS EXAMINATION, THE QUESTIONS WILL BE
ASKED IN A CLEAR AND CONCISE MANNER. WITH OPPORTUNITY FOR
INDIVIDUALS TO REQUEST CLARIFICATION. IN INSTANCES WHERE THE LACK OF
CLARITY RESULTED IN A RESPONSE THAT THE QUESTION REQUIRED A ‘LEGAL
OPINION” WHERE NONE WAS REQUIRED, THE QUESTIONS WILL BE ASKED IN A
MANNER THAT CLARIFIES THAT MY INTENT WAS NOT TO REQUEST A LEGAL
RESPONSE, BUT RATHER INFORMATON REGARDING HOW RULES AND STATUTES

WERE APPLIED. CROSS EXAMINATION WILL PROVIDE CLARITY OR ADDITIONAL



INFORATION WHEN IT APPEARS THAT THE INDIVIDUAL DID NOT UNDERSTAND

WHAT WAS BEING REQUESTED, OR RESPONDED WITH INFORMATION THAT DID

NOT APPEAR TO ANSWER THE QUESTION BEING ASKED.

WHILE THE PUC MAY CONSIDER DECISIONS OF THE OREGON DEPARTMENT OF

ENERGY, THEY MUST MAKE AN INDEPENDENT DETERMINATON REGARDING THE

IMPACTS OF NOISE ON SAFETY AND COSTS AS WELL AS WHETHER OR NOT THE

DEVELOPMENT IS IN THE BEST INTERESTS OF THE PUBLIC. COSTS ARE ONE

EXAMPLE OF AN ISSUE THAT IS NOT AN EFSC STANDARD, BUT MUST BE

ADDRESSED BY THE PUC IN ORDER TO ISSUE A CERTIFICATE. QUESTIONS WILL

PROVIDE INFORMATION NECESSARY FOR THE PUC TO DETERMINE IF IT SHOULD

ISSUE A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AND WHETHER

THE INFORMATION PROVIDED BY IDAHO POWER IS ADEQUATE, REPRESENTS DUE

DILLIGENCE ON THE PART OF THE DEVELOPER AND WHETHER IT IS ADEQUATE

FOR THE PUC TO MAKE THEIR REQUIRED FINDINGS.

THE CROSS-EXAMINATION REQUESTS ARE REASONABLY LIKELY TO PROVIDE

INFORMATION THAT RELATES TO THE ISSUES BEING ADDRESSED BY THE PUC.

CROSS EXAMINATION QUESTIONS WILL ADDRESS:



A. HAS THE DEVELOPER MADE CONTACT WITH IMPACTED RESIDENTS TO
DETERMINE IF THERE ARE PREEXISTING CONDITIONS THAT MAY BE
EXACERBATED BY NOISE FROM THE TRANSMISSION LINE AND PROVIDED
THAT INFORMATION IN THEIR APPLICATION?

B. HAVE THE IMPACTED CITIZENS BEEN PROVIDED NOTICE IN THE MANNER
REQUIRED BY ORS 183.415 ASSURING THAT THEY WERE MADE AWARE OF
THE IMPACTS OF THE AGENCY DECISIONS AND THEIR RIGHT TO A HEARING
REGARDING THOSE IMPACTS. THE STATUTE ADDRESSES IMPACTS THAT
CONSTRUCTION OF THE TRANSMISSION LINE WILL HAVE ON CITIZENS
BEING ABLE TO CONTINUE THE USE OF THEIR PROPERTY ABSENT THREATS
TO THEIR SAFETY, LOSS OF ECONOMIC SECURITY, EMOTIONAL AND
PHYSICAL WELL BEING AND THE COSTS BEING PROJECTED OR ASSUMED BY
CITIZENS IN THE COUNTIES THE TRANSMISSION LINE WILL CROSS.

C. COSTS CONTINUE TO BE AN ISSUE NEEDING FURTHER CLARIFICATION IN
TERMS OF THE FIGURES BEING SUBMITTED BY IDAHO POWER AND THE
LACK OF INFORMATION BEING MADE AVAILABLE BY PACIFICORP.

D. HISTORIC RECORD OF SAFETY RESULTS BASED UPON PACIFICORP AND TO A

LESSER EXTENT, IDAHO POWER’S HISTORICAL FAILURE TO PROVIDE



ADEQUATE MANAGEMENT OF INCREASED FIRE RISKS THAT THEIR EXISTING

TRANSMISSIOLN LINES HAVE CREATED IN THE PAST.

FAILURE TO IDENTIFY THE COSTS BEING TRANSFERRED TO PROPERTY

OWNERS AND CITIZENS OF OREGON FOR RESTORATION OF THE SITE

SHOULD EITHER PARTNER FAIL TO MEET THEIR COMMITMENT TO RESTORE

THE SITE AND A LACK OF INFORMATION REGARDING RESPONSIBILITY AND

ACCOUNTABILITY FOR MAINTAINING THE SAFETY OF CITIZENS FROM BOTH

FINANCIAL AND SAFETY FAILURES GIVEN THE JOINT OWNERSHIP OF THE

DEVELOPMENT.

. COST FIGURES BEING SUBMITTED CONTINUE TO BE ELUSIVE AND LACK

DOCUMENTATION AND DETAILS NECESSARY FOR THE PUC OR THE PUBLIC

TO HAVE CONFIDENCE THAT THEY LEGITMATELY REFLECT THE RISK BEING

PLACED ON ELECTRIC CUSTOMERS AND OREGON CITIZENS. INFORMATION

REGARDING HOW THE COSTS WILL BE TRANSFERRED TO OREGON

CUSTOMERS OR THE AMOUNT OF COSTS TO BE TRANSFERRED ARE NEARLY

ENTIRELY LACKING OR PROVIDED IN LARGE GENERAL STATEMENTS

LACKING DETAIL TO EVALUATE WHETHER OR NOT THEY ARE REASONABLE

PROJECTIONS. BENEFITS AND COSTS AND ACCOUNTABILITY ARE EVEN

MORE UNCLEAR GIVEN PACIFICORP INVOLVEMENT AS A PARTNER. COSTS



ARE PARTICULARLY TROUBLING GIVEN THE SMALL NUMBER OF OREGON

CUSTOMERS SERVED BY IDAHO POWER AND THE FACT THAT ONLY

ROUGHLY 25% OF PACIFICORP CUSTOMERS ARE OREGON RESIDENTS.

. RELIANCE ON DECISIONS MADE BY THE OREGON DEPARTMENT OF ENERGY

AND THE LACK OF DOCUMENTATION SUPPORTING THOSE DECISIONS IS

QUESTIONABLE GIVEN THE DIFFERENT APPROVAL REQUIREMENTS AND

FOCUS OF PUC EVALUATIONS.

. THE ONGOING LACK OF SUPPORTING DOCUMENTATION..

THE PUBLIC AND PUC HAVE ONLY BEEN PROVIDED GENERAL IDEAS

REGARDING HOW THE DEVELOPER MAY OR MAY NOT ACTUALLY ADDRESS

THE IMPACTS OF THE DEVELOPMENT ON SAFETY AND HEALTH, FIRE RISK,

ECONOMIC DAMAGES, NOXIOUS WEEDS, AND A HOST OF OTHER IMPACTS

WHICH LEAVES THE PUC AND THE PUBLIC IN THE DIFFICULT POSITION OF

DETERMINING WHETHER THE CERTIFICATE OF PUBLIC CONVENIENCE AND

NECESSITY WILL PROVIDE OPPORTUNITY FOR CONDEMNATION OF PRIVATE

PROPERTY ABSENT PROTECTIONS NECESSARY TO PROTECT THE PUBLIC

FROM THE IMPACTS OF THE DEVELOPMENT.

BOTH SHORT AND LONG TERM RISKS TRANSFERRED TO CUSTOMERS,

CITIZENS AND THE STATE, INCLUDING PREDICTABLE LITIGATION IN AREAS



SUCH AS BUT NOT INCLUDING NOISE, WILDFIRE, DAMAGES TO
THREATENED AN ENDANGERED SPECIES, SOIL MOVEMENT, AND THE
FAILURE TO INFORM CITIZENS OF THEIR RIGHTS IN THE MANNER REQUIRED
BY ORS 183.484 ARE EITHER LACKING OR APPEAR TO BE UNDERSTATED.,

K. CROSS EXAMINATION WILL PROVIDE THE PUBLIC UTILITY COMMISSION
INFORMATION WHICH WILL DOCUMENT AREAS THAT NEED TO BE
ADDRESSED PRIOR TO ISSUING A CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY AND WHETHER THE JUSTIFICATION FOR THE PROJECT IN
MEETING THE NEEDS OF THE PUBLIC ARE OUTWEIGHED BY THE COSTS AND

AVAILABILITY OF ALTERNATIVE RESOURCES.

Identification of Cross Examination Witnesses, projected time to complete Cross
Examination and the areas that the cross examination will be focused on
regarding the PUC decision Process:

Mr. BASTASCH One Hr.

The following questions are in relation to testimony of Idaho Power’s expert
witness, Mr. Bastasch. The Cross Examination is being requested to obtain
specific information directly from Mr. Bastasch regarding his experience,

processes and interpretations of noise data in relation to Oregon’s Ambient



Degradation Standard, the involvement of the Oregon Department of Energy in
the review and approval of the procedures used, and the basis for his
determination that processes that are not consistent with the requirements of
the Statutes and Rules provided results that were at least as comprehensive as
those in the statutes and rules. Questions will identify the basis of his application
and process decisions regarding noise and his conclusions regarding the impacts
of noise on the safety of citizens being exposed to the noise exceedances.
CROSS EXAMINATION WILL FOCUS ON PROVIDING CLARIFICATION REGARDING
THE AREA OF HIS EXPERTISE AND HIS INVOLVEMENT IN THE DEVELOPMENT OF
THE PA AS WELL AS THE PORTIONS OF HIS TESTIMONY THAT APPLY TO
PROTECTION OF NON-LISTED HISTORIC PROPERTIES, SITES AND OBJECTS. AS A
MEMBER OF THE COMMITTEE DEVELOPING THE PA, THERE ARE QUESTIONS

REGARDING THE FOCUS OF THE PA AND AREAS ADDRESSED BY THAT DOCUMENT.

CROSS EXAMINATIO OF MITCH COLBURN: 40 minutes

The purpose of this cross examination is to clarify information regarding his
testimony in relation to the impact on costs of the project to Idaho Power and to
affected landowners. | also need clarification regarding his statements relating to

the provision of notice and opportunities for participation in the EFSC , PUC and



involvement of Idaho Power in providing any notice or information regarding those
processes.

There is some confusion and conflicting information regarding consideration
of co-locating the transmission line with the Wheatridge here is a need to clarify the
basis of Mr. Colburn’s statements regarding the potential for collocating the Project
with the Wheatridge Interconnection Transmission Lines.

Questions are reasonably likely to provide information regarding costs, public
opportunity to participate, and information available to the public in order to
evaluate their need to participate in the processes related to the B2H Transmission
Line.

Cross Ellen Bogan — 45 minutes

Greg’s health and impacts of noise and his experience with power line impacts
of safety and health.

Cross Examination Ellsworth —30 minutes

Questions address the level of personal involvement in the data provided, the
availability of supporting data, whether his comments are based upon multiple
resources, or rely primarily on a single source, whether the numbers provided
represent actual averages of data, or are relying upon sampling of data and

whether he had access to the documentation supporting his testimony, whether



he considered options to address his projected needs. The questions will resolve
whether the opinions expressed are his own as an expert witness, or rely upon
other resources, and if so, what analysis did he do to confirm the accuracy of the

information he provided.

CROSS EXAMINATION OF Jocelyn PEACE: 60 minutes

Questions relate to her involvement in the B2H project, her role with Idaho
Power and the source of information she provided. Questions will also clarify the
intent of the questions that were responded to by statements such as the question is
overly broad, unclear, requires a legal opinion, or outside the scope of the PUC
decision process in order to obtain the information that | intended to have addressed
and to provide the questions in a manner that is clear to her. Questions focus on the
responses that she made representing Idaho Power rather than responses she
provided that were directed toward other witnesses. Questions will clarify the
process and documentation being provided to landowners in order to establish fair
compensation for the use of their property as a transmission line right of way, the
information that is actually included in the appraisals being obtained by Idaho
Power, the status of development of Monitoring and Mitigation Plan finalization and
how the process is actually occurring in real time, parties involved and the specificity

of the final plans. There also remain unclear responses to how the payments to

9



landowners are considered in relation to providing mitigation for impacts of the
transmission line on the economic impacts of the development on landowners and

citizens of the state.
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IN THE SUPREME COURT OF THE STATE OF OREGON

In the matter of the
Application for Site
Certificate for the
Boardman to Hemingway
Transmission Line

Energy Facility Siting Council

OAH Case No. 2019-ABC-
02833

Supreme Court No. S069919
STOP B2H COALITION,

Petitioner APPLICATION OF ANNE
MORRISON, ATTORNEY, TO
V. APPEAR AS AMICUS CURIAE

IN SUPPORT OF
PETITIONER'S PETITION FOR
EXPEDITED REVIEW

OREGON DEP'T OF
ENERGY, OREGON
ENERGY FACILITY
SITING COUNCIL, and

IDAHO POWER
COMPANY EXPEDITED JUDICIAL
Respondents REVIEW UNDER ORS 469.403

N N N N N N N N N N N N N N N N N N N

APPLICATION

Pursuant to ORAP 8.15, Anne Morrison respectfully applies to
appear before the Oregon Supreme Court as Amicus Curiae, in support
of the Expedited Petition for Review filed in this matter. Anne Morrison
intends to present in this Brandeis brief an essential background for this
case that does not affect a private interest of her own. ORAP 8.15(1)(a).

Anne Morrison is aligned with the STOP B2H COALITION, the
Petitioner on review before this court. ORAP 8.15(1)(b).

The deadline that is relevant to the timeliness of this Amicus

application is December 20, 2020. ORAP 8.15(1)(c). This application is
1 — APPLICATION TO APPEAR AS AMICUS CURIAE
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timely because it was filed within 14 days of the filing of the Petition for

Review (filed on December 6, 2020). ORAP 8.15(1)(d); ORAP
8.15(5)(b).

Anne Morrison is a retired attorney and a decades-long resident of
eastern Oregon who speaks as a private citizen to voice her concern
regarding the process by the Energy Facility Siting Council has issued a
site certificate for the Boardman to Hemingway transmission, as
resulting from multiple flawed actions by an ethically compromised state
agency. As an attorney, amicus knows that it is critical to the function of
a democratic government that government agencies represent the
interests of a state’s own residents, and that those interests are
jeopardized when an agency’s allegiance is compromised because it
receives substantial funding directly from the entities which that agency
IS expected to regulate.

If allowed to appear, Anne Morrison will work to assist this Court in
considering the background of and the process by which the site
certificate has been issued, as well as the fact that the Oregon
Department of Energy, which is statutorily mandated to protect the
health and welfare of the people of the state of Oregon and to comply
with Oregon’s environmental policies enacted to protect the natural

resources of the state, has been compromised as a state agency,

2 — APPLICATION TO APPEAR AS AMICUS CURIAE
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because it has received over $4 million from applicant Idaho Power
Company for its work to assist applicant in obtaining the Boardman to
Hemingway Site Certificate.

Pursuant to ORAP 8.15(3) Anne Morrison’s proposed Amicus Brief
in support of the Petition for Expedited Review is filed concurrently with
this application, and that Brief complies with the requirements ofst(ORAP
8.15.

Anne Morrison respectfully requests that this Court grant its
application to appear before the Supreme Court as Amicus Curiae on

this matter.

Dated: December 20, 2022.

Respectfully submitted,

s/ Anne Morrison

Anne Morrison, OSB #891510
1501 Cedar Street

La Grande, OR 97850
amorrison@eoni.com

for proposed Amicus Anne Morrison

3 — APPLICATION TO APPEAR AS AMICUS CURIAE
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CERTIFICATE OF FILING AND SERVICE

| hereby certify that on December 20, 2022 | filed this Application

of Anne Morrison To Appear as Amicus Curiae in Support of Petition for

Review by electronic filing.

| hereby certify that on December 20, 2022, | filed the foregoing

Application to Appear as Amicus Curiae with the Appellate Court

Administrator by electronic filing, using the court’s eFiling system.

Karl Anuta,
Mike Sargetakis
Attorneys for Petitioner Stop B2H Coalition

Jesse A. Buss
Attorney for Petitioner Michael McAllister

Lisa F. Rackner

Sara Kobak

Andrew J. Lee,

Attorneys for respondent Idaho Power Company

Denise G. Fjordbeck,
Patty Rincon
Jordan R. Silk,

Attorneys for Oregon Department of Energy and Energy

Facility Siting Council

| additionally certify that on December 20, 2022 | served a true and

correct copy of this Application to Appear as Amicus Curiae upon

Jocelyn Claire Pease, attorney for respondent Idaho Power Company,

4 — APPLICATION TO APPEAR AS AMICUS CURIAE
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by mailing such in an envelope with prepaid first-class postage
addressed to:

Jocelyn Claire Pease
McDowell Rackner Gibson PC
419 SW 11" Ave, Ste 400
Portland OR 97205
for respondent Idaho Power Company

Hailey R. McAllister, CBN 326785
Pro hac vice
3540 Harbor View Ave.
Oakland, CA. 94619
541-975-4138
haileyrmcallisterlaw@gmail.com
Attorney for Petitioner Michael McAllister

DATED: December 20, 2022.

/s/ Anne Morrison
Anne Morrison
For Proposed Amicus Curiae

5 — APPLICATION TO APPEAR AS AMICUS CURIAE
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IN THE SUPREME COURT OF THE STATE OF OREGON

In the matter of the
Application for Site
Certificate for the
Boardman to Hemingway
Transmission Line

Energy Facility Siting Council

OAH Case No. 2019-ABC-
02833

Supreme Court No. S069919
STOP B2H COALITION,
Petitioner AMICUS BRIEF OF ANNE
MORRISON IN SUPPORT OF
PETITIONER’S PETITION FOR

EXPEDITED REVIEW

V.

OREGON DEP'T OF
ENERGY, OREGON
ENERGY FACILITY
SITING COUNCIL, and
IDAHO POWER
COMPANY
Respondents

EXPEDITED JUDICIAL
REVIEW UNDER ORS 469.403

N N N N N N N N N N N N N N N N N N

Anne Morrison, OSB No. 891510
1501 Cedar Street

La Grande, Oregon 97850

(541) 786-5925
amorrison@eoni.com

Attorney for Amicus Curiae Anne Morriso

December 2022



Karl G. Anuta, OSB No. 861423
Law Office of Karl G Anuta, PC
735 SW First Ave, 2nd Floor
Portland OR 97204

(503) 827-0320

(503) 228-6551 (facsimile)
kga@integra.net

Mike Sargetakis, OSB No. 174607
2302 SE 37th Ave,

Portland, OR 97214

(971) 808-1495
mikesargetakis@gmail.com

Attorneys for Petitioner Stop B2H Coalition

Jesse A. Buss, OSB No. 12219
Willamette Law Group

411 Fifth Street

Oregon City, OR 97045

(503) 656-4884
jess@WLGpnw.com

Hailey R. McAllister, CBN 326785
Pro hac vice

3540 Harbor View Ave.

Oakland, CA. 94619

541-975-4138

haileyrmcallisterlaw@gmail.com

Attorneys for Petitioner Michael McAllister
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Denise G. Fjordbeck, OSB No. 822578
Patty Rincon, OSB No. 162336

Jordan Silk, OSB No. 105031

Oregon Department of Justice

1162 Court Street NE

Salem, OR 97301

Phone: (503) 378-6002
Denise.fjordbeck@doj.state.or.us
Patty.rincon@doj.state.or.us
Jordan.r.silk@doj.state.or.us

Attorneys for Respondents
Oregon Department of Energy and Energy Facility Siting Council

Lisa Rackner, OSB No. 873844
Jocelyn Pease, OSB No. 102065
McDowell Rackner & Gibson PC
419 SW 11" Ave Ste 400
Portland, OR 97205
lisa@mrg-law.com
jocelyn@mrg-law.com

Sara Kobak, OSB No. 023495
Andrew J. Lee, OSB No. 023646
Schwabe Williamson & Wyatt, P.C.
1211 SW Fifth Avenue, Suite 1900
Portland, OR 97204

Tel: 503-222-9981
skobak@schwabe.com
ajlee@schwabe.com

Attorneys for Respondent/Applicant Idaho Power Company
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I. INTRODUCTION

Anne Morrison, amicus, submits this Brandeis brief on the
fundamental issue raised by the Stop B2H Coalition and individual
petitioners: whether the Energy Siting Facility Council (EFSC, or
Council) erred in issuing a site certificate for the Boardman-to-
Hemingway transmission line. Amicus submits this Brandeis brief to
provide a broader context for the appeals of the decision to issue a site
certificate for the B2H transmission line, now pending before this Court.

As a decades-long resident of eastern Oregon, amicus speaks as
a private citizen to voice her concern regarding EFSC’s issuance of a
site certificate for the 300-mile, five county-long B2H line, as resulting
from multiple flawed actions by an ethically compromised state agency.
As a retired attorney, amicus knows that it is critical to the function of a
democratic government that government agencies represent the
interests of a state’s own residents, and that those interests are
jeopardized when an agency'’s allegiance is compromised because it
receives substantial funding directly from the entities which that agency
IS expected to regulate.

The EFSC'’s decision to issue a siting certificate allowing
construction of the B2H transmission line raises the broader issue:

When a state agency abandons its statutory obligation to protect the

1
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interests of Oregon residents, and instead uses its vast resources
against the interests of Oregonians who are not positioned to challenge
corporate and agency interests, who represents the interests of
everyday Oregonians?
Consideration of this question should guide this court in deciding

this case, as discussed below.

IIl. BACKGROUND

From its inception, the B2H project has been controversial and
hotly contested. Opponents have raised numerous concerns,? including
whether the line is actually needed or being built merely because extant
provisions of the 1936 Rural Electrification Act guarantee utilities an

automatic 10%, rate-payer-paid return on the cost of constructing energy

1 See, e.g., Todd Brown, Regulate Eminent Domain, The [La
Grande] Observer, Sept. 14, 2010; Cherise Kaechele, Union County
Commissioners Approve, Appoint B2H Advisory Committee, The [La
Grande] Observer, Dec. 16, 2015; Jayson Jacoby, B2H Battle: Officials
Try to Limit Effects of Proposed Power Line, The [La Grande] Observer,
Dec 1, 2016; Cherise Kaechele, County, City Hold Joint Session;
Commissioners, Councilors Meet to Discuss B2H, The [La Grande]
Observer, Aug 2, 12017; Erick Peterson, Power Play: In the Path of the
New Eastern Oregon Transmission Line, Capital Press, Feb 12, 2022.

These small newspapers do not have hyperlinks to their articles,
but the articles can be accessed by typing the titles into a search engine.

2 ODOE - B2HAPPDoc2-1 Proposed Order on ASC w Hyperlink
Attachments 2019-07-02, Attachment 2: DPO Comment Index and DPO
Comments.
(https://onedrive.live.com/?authkey=%21AEBe%2Dm62XANUTIQ&cid=
026041F18E096594&id=26041F18E096594%215420&parld=26041F18
E096594%215419&0=0neUp)



https://onedrive.live.com/?authkey=%21AEBe%2Dm62XANUTiQ&cid=026041F18E096594&id=26041F18E096594%215420&parId=26041F18E096594%215419&o=OneUp
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facilities. Coley Girouard, How Do Electric U'[Ifl%gs Make Money?, Apr

28, 2015, https://blog.aee.net/how-do-electric-utilities-make-money.

Those concerns are heightened when the line is proposed at a time
when America’s energy system is poised to transition from the traditional
grid system epitomized by high-voltage transmission into one which
relies on local systems to distribute local sources of energy, decreasing
the need for traditional transmission lines.?

Opponents have also voiced concerns about the proposed B2H

line when the traditional energy industry has been widely accused of

3 See, e.g., Dameon Pesanti, BPA Drops I-5 Corridor
Reinforcement Project, May 18, 2017,
https://www.columbian.com/news/2017/may/18/bpa-drops-i-5-corridor-
project-transmission-line/; Todd Woody, An Experimental Green Suburb
Rises in Riverside County. Is it the Future of Single-Family Housing?,
Nov. 26, 2022, https://www.latimes.com/business/story/2022-11-26/is-
this-experimental-green-suburb-the-future-of-single-family-housing; Lisa
Cohn, What are Non-Wire Alternatives? June 21, 2019,
https://www.microgridknowledge.com/about-
microgrids/article/11429614/what-are-non-wires-alternatives; Catherine
Von Burg, Microgrids to Provide Energy Resilience Beyond
Transmission Lines, 2018,
https://www.batterypoweronline.com/articles/microgrids-to-provide-
energy-resilience-beyond-transmission-lines/; Erica Gies, Microgrids
Keep These Cities Running When the Power Goes Out, Dec 4, 2017,
https://microgridknowlwdgw.com/news/04122017/microcrid-emergency-
power-backup-renewable-energy-cities-electric-grid/; Elisa Wood, How
Many Hurricanes Must Slam the Grid Before We Get the Message?,
Sept 2, 2021,
https://www.microgridknowledge.com/editors-
choise/article/11427757/how-many-hurricanes-must-slam-the-grid-
before-we-get-the-message.



https://blog.aee.net/how-do-electric-utilities-make-money
https://www.columbian.com/news/2017/may/18/bpa-drops-i-5-corridor-project-transmission-line/
https://www.latimes.com/business/story/2022-11-26/is-this-experimental-green-suburb-the-future-of-single-family-housing
https://www.microgridknowledge.com/about-microgrids/article/11429614/what-are-non-wires-alternatives
https://www.batterypoweronline.com/articles/microgrids-to-provide-energy-resilience-beyond-transmission-lines/
https://microgridknowlwdgw.com/news/04122017/microcrid-emergency-power-backup-renewable-energy-cities-electric-grid/
https://www.microgridknowledge.com/editors-choise/article/11427757/how-many-hurricanes-must-slam-the-grid-before-we-get-the-message
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actively impeding the change to green power for financial gain.* It is
significant that the line would serve only as a conduit for transporting
electrical power to ldaho residents, while causing significant damage to
Oregon’s own resources and the interests of affected Oregon property
owners. The line is not an energy source and generates no power.
Energy still must be purchased and transmitted, raising electrical rates

across the region.

Ill. OREGON LAW CREATES A PARTICULAR POTENTIAL FOR
UNDUE INDUSTRY INFLUENCE.

A. Corruption in the energy industry, including undue industry influence
on leqgislators and requlators, has been a growing nationwide concern.

The past decade has seen growing numbers of reports regarding

corruption in the energy industry.® In 2021, the energy/natural resources

4 Mario Alejandro Ariza, Miranda Green, Annie Martin, Leaked: US
Power Companies Secretly Spending Millions to Protect Profits and
Fight Clean Energy, July 2022,
https://www.theguardian.com/environment/2022/jul/27/leaked-us-leaked-
power-companies-spending-profits-stop-clean-energy?

® The number of articles addressing this issue is staggering. For a
general overview, see generally, Leah Cardamore Stokes, et.al., Short
Circuiting Policy: Interest Groups and the Battle Over Clean Energy and
Climate Policy in the United States, Oxford University Press (2020);
Heather Payne, Game Over: Regulatory Capture, Negotiation, and
Utility Rate Cases in an Age of Disruption, 52 U.S.F.L. Rev. 75, (2017);
Adam Nix, Stephanie Decker, Carola Wolf, Enron and the California
Energy Crisis: The Role of Networks in Enabling Organizational
Corruption, January 12, 2022,
https://www.cambridge.org/core/journals/business-history-
review/article/enron-and-the-california-energy-crisis-the-role-of-



https://www.theguardian.com/environment/2022/jul/27/leaked-us-leaked-power-companies-spending-profits-stop-clean-energy?
https://www.cambridge.org/core/journals/business-history-review/article/enron-and-the-california-energy-crisis-the-role-of-networks-in-enabling-organizational-corruption/457B1E245C6E6DE8903F531DD768D3F4
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industry was among the top five spenders for federal lobbying, paying
out over $307,000,000.% In multiple states, utilities have become
embroiled in one corruption scandal after another.” Utilities have been
implicated in corporate payouts, sometimes involving billions of dollars,
made to secure legislators’ votes on legislation favorable to the energy

industries.® Major utilities have also been implicated in efforts to mislead

networks-in-enabling-organizational-
corruption/4A57B1E245C6E6DE8903F531DD768D3FA4.

® Dan Auble, Brendan Glavin and Pete Quist, Layers of Lobbying:
An Examination of 2021 State and Federal Lobbying from K Street to
Main Street, June 22, 2022,
https://www.opensecrets.org/news/reports/layers-of-lobbying/state-and-
federal-lobbying.

" See generally, Matt Kasper, First Energy Scandal is Latest
Example of Corruption, Deceit, July 23, 2020,
https://lwww.energyandpolicy.org/utility-corruption/; U.S. Attorney’s
Office, District of South Carolina, Former SCANA Executive Pleads
Guilty to Fraud Charges Tied to Failed SC Nuclear Project, July 23,
2020, https://www.|ustice.gov/usao-sc/pr/former-scana-executive-
pleads-guilty-conspiracy-commit-mail-and-wire-fraud; Jaclyn Diaz, An
Energy Company Behind A Major Bribery Scandal In Ohio Will Pay A
$230 Million Fine, July 23, 2021,
https://www.npr.org/2021/07/23/1019567905/an-energy-company-
behind-a-major-bribery-scandal-in-ohio-will-pay-a-230-million-; Justin
Gillis, When Utility Money Talks, N.Y. Times, Aug. 2, 2020,
https://www.nytimes.com/2020/08/02/opinion/utility-corruption-
energy.html

8 See, Justin Gillis, supra; Mary Ellen Klas, Nicholas Nehamas,
Ana Claudia Chacin, This Florida Utility’'s Secret Cash Helped GOP Win
Gainesville State Senate Seat, Aug. 8, 2022,
https://www.tampabay.com/news/florida-politics/2022/08/08/this-florida-
utilitys-secret-cash-helped-gop-win-gainesville-state-senate-seat/; Mary
Ellen Klas, Nicholas Nehamas, DeSantis Got $25K from Nonprofit



https://www.opensecrets.org/news/reports/layers-of-lobbying/state-and-federal-lobbying
https://www.energyandpolicy.org/utility-corruption/
https://www.justice.gov/usao-sc/pr/former-scana-executive-pleads-guilty-conspiracy-commit-mail-and-wire-fraud
https://www.npr.org/2021/07/23/1019567905/an-energy-company-behind-a-major-bribery-scandal-in-ohio-will-pay-a-230-million-
https://www.nytimes.com/2020/08/02/opinion/utility-corruption-energy.html
https://www.tampabay.com/news/florida-politics/2022/08/08/this-florida-utilitys-secret-cash-helped-gop-win-gainesville-state-senate-seat/
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legislators, regulators, and the public; and to influence rulemaking,

sometimes by placing industry-supported utility regulators in powerful
agency positions. As a result, multiple major energy projects have
failed, communities have seen the liability on their investments soar, and

ratepayers have seen utility rates skyrocket.®

Secretly Funded by Florida Utility, Sep. 7, 2022,
https://www.seattletimes.com/nation-world/nation-politics/desantis-got-
25k-from-nonprofit-secretly-funded-florida-utility/; Jason Garcia, Man
Behind ‘Ghost’ Candidate Cash also Led Dark-Money Group Supporting
Florida’s Big Utility Companies, Oct 20, 2021,
https://www.orlandosentinel.com/news/os-ne-prem-senate-ghost-
candidate-dark-money-utility-industry-20211020-
sbvedxsysvazne3gxncidepxmi-story.html; Mark Gillispe, Julie Carr
Smyth, A Year Out, $60M Bribery Scandal Felt in Business, Politics, July
19, 2021, https://www.seattletimes.com/business/a-year-out-60m-
bribery-scandal-felt-in-business-politics/; Jaclyn Diaz, An Energy
Company Behind A Major Bribery Scandal In Ohio Will Pay A $230
Million Fine, July 23, 2021,
https://www.npr.org/2021/07/23/1019567905/an-energy-company-
behind-a-major-bribery-scandal-in-ohio-will-pay-a-230-million-; Nate
Monroe, Florida Power & Light dominated the state. Now scandal
darkens its future, July 28, 2022, https://news.yahoo.com/florida-power-
light-dominated-state-205851312.html, Akela Lacy, Energy Companies
Have Spent Billions on Projects That Go Nowhere, August 7 2020,
https://theintercept.com/2020/08/07/nuclear-power-enerqy-utility-bribery-
scandal/; Mark Pischea, Energy Corruption Not Just an Ohio Problem, It
Is a Monopoly Problem, September 4, 2020,
https://insidesources.com/energy-corruption-not-just-an-ohio-problem-it-
Is-a-monopoly-problem/; Andrew J. Tobias, FBI Raid Brings Scrutiny on
Obscure but Powerful Ohio Energy Regulator, Dec. 06, 2020,
https://www.cleveland.com/open/2020/12/tbi-raid-brings-scrutiny-on-
obscure-but-powerful-ohio-energy-regulator.html.

% Jeff Amy, Georgia Nuclear Plant’s Cost Now Projected to Top
$30B, May 3, 2022, https://www.usnews.com/news/best-
states/florida/articles/2022-05-08/georgia-nuclear-plants-cost-now-



https://www.seattletimes.com/nation-world/nation-politics/desantis-got-25k-from-nonprofit-secretly-funded-florida-utility/
https://www.orlandosentinel.com/news/os-ne-prem-senate-ghost-candidate-dark-money-utility-industry-20211020-sbve4xsysvazne3qxnci4epxmi-story.html
https://www.seattletimes.com/business/a-year-out-60m-bribery-scandal-felt-in-business-politics/
https://www.npr.org/2021/07/23/1019567905/an-energy-company-behind-a-major-bribery-scandal-in-ohio-will-pay-a-230-million-
https://news.yahoo.com/florida-power-light-dominated-state-205851312.html
https://theintercept.com/2020/08/07/nuclear-power-energy-utility-bribery-scandal/
https://insidesources.com/energy-corruption-not-just-an-ohio-problem-it-is-a-monopoly-problem/
https://www.cleveland.com/open/2020/12/fbi-raid-brings-scrutiny-on-obscure-but-powerful-ohio-energy-regulator.html
https://www.usnews.com/news/best-states/florida/articles/2022-05-08/georgia-nuclear-plants-cost-now-forecast-to-top-30-billion

Greg Larkin/1101 7

Industry analysts warn that the energy sGercet%rLl%rEgl]r/t?clularly

vulnerable to corruption because individuals in government have power
over multi-million dollar decisions related to the siting, construction, and
operation of the energy system.1° Some analysts have discussed these
issues in terms of “regulatory capture,” where the regulations guiding
utility behavior become so complex and onerous that the utilities
themselves become the experts and are largely trusted by legislators

and public service commissions to steer policy. Id.!

forecast-to-top-30-billion; Ray Long, ComEd to Give Back $38 Million in
Wake of Madigan Scandal, But Critic Says it Falls Short, Aug 17, 2022,
https://www.chicagotribune.com/politics/ct-comed-returns-38-million-
over-madigan-scandal-20220817-bctxrnaec5gvpgg64xh5gsh4ru-
story.html; Hannah Grover, PRC Accuses PNM of Misleading
Regulators, Requires Utility to Issue Rate Credits Upon San Juan Unit
Closures, June 30, 2022, hitps://nmpoliticalreport.com/2022/06/30/prc-
accuses-pnm-of-misleading-requlators-requires-utility-to-issue-rate-
credits-upon-san-juan-unit-closure/; Tracy Samilton, Consumers Energy
Seeks "Crippling" Wind Farm Tax Clawbacks from Tuscola County
Schools, November 13, 2022,
https:/www.michiganradio.org/environment-climate-change/2022-11-
13/consumers-energy-seeks-crippling-wind-farm-tax-clawbacks-from-
tuscola-county-schools.

10 Matthias Ruth, Corruption and the Energy Sector, November
2002, htips://pdf.usaid.gov/pdf docs/PNACT875.pdf; Pischea, supra.

11n the context of undue industry influence on legislation in other
states, Oregon law generally requires appellate challenges to power
lines sitings that involve tens of thousands of pages of documents and
multiple agency hearings over many years, to be briefed, heard and
decided within six months. ORS 469.403. In contrast, the normal
appellate process for comparatively simple issues often allows years for
cases to be briefed, argued and decided.


https://www.chicagotribune.com/politics/ct-comed-returns-38-million-over-madigan-scandal-20220817-bctxrnaec5gvpgg64xh5gsh4ru-story.html
https://nmpoliticalreport.com/2022/06/30/prc-accuses-pnm-of-misleading-regulators-requires-utility-to-issue-rate-credits-upon-san-juan-unit-closure/
https:/www.michiganradio.org/environment-climate-change/2022-11-13/consumers-energy-seeks-crippling-wind-farm-tax-clawbacks-from-tuscola-county-schools
https://pdf.usaid.gov/pdf_docs/PNACT875.pdf
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There is no reason why Oregon would beg?mmune rom the same

powerful corrupting forces at play in other states, and ODOE has its own
history of involvement in corruption scandals. In 2015, Governor John
Kitzhaber resigned amid accusations that ODOE officials, including the
Department’s director, had urged a contractor to give a $60,000
subcontract to Kitzhaber companion Cylvia Hayes, despite her marked
lack of experience or qualifications, or the fact that Hayes’ firm had
scored lowest in ODOE’s competitive bidding process.'?13

I

I

I

I

12 Benjamin Brink, Documents Detail Oregon’s Intervention in
Subcontract for Cylvia Hayes, Companion of Gov. John Kitzhaber, Jan
26, 2011,
https://www.oregonlive.com/politics/2011/01/documents_detail _states_in
terv.html; Nigel Jaquiss, The Cylvia Files, June 14, 2011,
https://www.wweek.com/portland/article-17619-the-cylvia-files.html.

13 Oregon’s Department of Justice chose not to prosecute the
ODOE employees involved but recommended they be fired. Id. Four
employees were placed on leave but ultimately reinstated without
criminal charges or discipline for their actions following the Department
of Justice’s admission of mistakes in the DOJ investigation. Nigel
Jaquiss, Updated: Four Suspended ODOE Employees To Be
Reinstated, June 1, 2011, https://www.wweek.com/portland/blog-27212-
updated-four-suspended-odoe-employees-to-be-reinstated.html.



https://www.oregonlive.com/politics/2011/01/documents_detail_states_interv.html
https://www.wweek.com/portland/article-17619-the-cylvia-files.html
https://www.wweek.com/portland/blog-27212-updated-four-suspended-odoe-employees-to-be-reinstated.html
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B. Oreqgon law charges ODOE with conflicting responsibilities.

The Oregon Department of Energy is charged with implementing
inherently conflicting, and possibly mutually exclusive, responsibilities.
1. ODOE is charged with assisting and advising the Energy Facility

Siting Council (EFSC) regarding the legal and technical complexities
of siting decisions.

The EFSC serves as Oregon’s one-stop permitting authority for
siting large energy facilities, and one of ODOE's major responsibilities is
to provide staff and technical support to the EFSC regarding the
approval of large energy facilities. Throughout the siting process, ODOE
Is responsible for researching issues, making recommendations, and
advising the Council regarding decisions related to siting applications.
ORS 469.040(1) provides:

“The State Department of Energy shall be under the

supervision of the Director of the State Department of Energy, who
shall:

ok % %

“(b) Supervise and facilitate the work and research on energy
facility siting applications at the direction of the Energy Facility
Siting Council.”

Additionally, ORS 469.450(6) provides that ODOE “shall provide
clerical and staff support to the council and fund the activities of the
council.” The EFSC’s website explains the relationship further:

“Oregon Department of Energy employees serve as staff
members for the council, handling the ongoing work related to the

regulation of energy facilities. Staff are energy experts who
research issues involved with locating, building and operating
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large energy facilities. They make recomgnen ations to the council

based on their research and analysis.”*

Thus, ODOE staff have been involved in the siting B2H siting
process since 2010, when ldaho Power submitted its first Notice of
Intent to the Department. See, Final Order on the ASC for the
Boardman to Hemingway at Transmission Line at 3. ODOE staff has
worked closely with Idaho Power staff throughout the 14 years of the
siting process. See generally, id. at 2-8 (procedural history).

2. ODOE also has a statutory obligation to protect the Oregon public.

ODOE'’s statutory responsibilities regarding the siting of an energy
facility are not unlimited. At the same time that ODOE provides staff to
advise the EFSC in regard to decisions regarding the siting,
construction, operation and regulation of energy facilities, ODOE is also
mandated to protect the health and welfare of the people of the state of
Oregon and to comply with Oregon’s environmental policies enacted to
protect the natural resources of the state.®

ORS 469.310 provides:

“In the interests of the public health and the welfare of the
people of this state, it is the declared public policy of this state that
the siting, construction and operation of energy facilities shall be

14 https://www.oregon.gov/energy/facilities-
safety/facilities/Pages/About-the-Council.aspx.

15 Note that the law requires compliance with, not avoidance or the
issuance of exceptions or variances to, the various Oregon
environmental protection laws.


https://www.oregon.gov/energy/facilities-safety/facilities/Pages/About-the-Council.aspx

Greg Larkin/1101 11

. : . Greg Larkin/35 _
accomplished in a manner consistent with grotectlon of the public

health and safety and in compliance with the energy policy and air,
water, solid waste, land use and other environmental protection
policies of this state.”

(Emphasis added). The statutory mandate is reiterated in OAR 345-001-

0020(1), which provides in pertinent part:

“These rules are to ensure that the siting, construction,
operation and retirement of energy facilities and disposal facilities
and the transport of radioactive materials are done consistent
with protection of the public health and safety and in compliance
with the energy policy and air, water, solid waste, land use and
other environmental protection policies of Oregon.”

(Emphasis added).

The policies regarding public health, welfare and environmental
concerns with which ODOE is required to comply are expansive in their
scope. They include, but are not limited to, policies which require
Oregon’s Department of Agriculture to protect Oregon’s water
resources,'® policies which require the Department of Environmental

Quality to enforce noise regulations promulgated in accordance with

16 ORS 568.225(1) provides:

«* ** ]t is hereby declared to be the policy of the Legislative
Assembly to provide for the conservation of the renewable natural
resources of the state and thereby to conserve and develop natural
resources, control and prevent soil erosion, control floods, conserve and
develop water resources and water quality, * * * conserve natural
beauty, promote recreational development, promote collaborative
conservation efforts to protect and enhance healthy watershed
functions, assist in the development of renewable energy and energy
efficiency resources, * * * protect public lands and protect and promote
the health, safety and general welfare of the people of this state.”
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(s)'%ate policy,”" and policies which require Oregon’s Department

Forestry to manage Oregon forestlands to maximize benefits.'81°
The mandate to ODOE to site energy facilities consistent with and
in compliance with Oregon’s environmental protection laws is not

restricted to a particular stage of the siting process, and it is not time

17ORS 467.010 provides that the DEQ shall adopt and enforce
compliance with standards designed to “ * * * provide protection of the
health, safety and welfare of Oregon citizens from the hazards and
deterioration of the quality of life imposed by excessive noise emissions,
it is hereby declared that the State of Oregon has an interest in the
control of such pollution, and that a program of protection should be
initiated.

* k* %"

18 ORS 526.460 (1) sets forth the policy guiding Oregon’s
Department of Forestry. That statute provides:

“*** The environmental benefits include maintenance of a
forest cover and soil, air and water resources. Other benefits
provided are habitats for wildlife and aquatic life, recreation and
forest range. Management of all forestlands in Oregon should be
encouraged to provide continuous production of all forest
benefits.”

19 Some of the many additional environmental policies and
statutes with which ODOE is mandated to comply when siting an energy
facility include those which require Oregon’s Water Resources
Commission to manage Oregon’s water resource for multiple purposes,
ORS 536.220(2)(a); the Department of Agriculture and to protect
Oregon’s native plants, ORS 564.105, and to control noxious weeds,
ORS 569.180; the Environmental Quality Commission to protect Oregon
waters from pollution, ORS 468B.015, and to safeguard the quality of
Oregon’s air, ORS 468A.010; the State Fish and Wildlife Commission to
protect Oregon’s wildlife, ORS 496.012; and the Department of Forestry
to prevent and suppress wildfires, ORS 477.005.
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limited. It does not permit ODOE to claim that by soliciting public input at
the start of the siting process, it has met its obligation to protect the
public and is free to disregard the public interest regarding siting
decisions, including mitigation planning, thereafter. It is a mandate to
site, construct, operate, and retire energy facilities in a manner
consistent with protecting public health, public safety and Oregon’s
environmental protections — and to do so through the entire siting
process, from inception to completion. The mandate to site energy
facilities in accordance with Oregon’s public health and safety
environmental protection laws is neither optional nor aspirational.?° The
statute imposes on ODOE the concrete responsibility to comply with
Oregon’s environmental laws and public interests when making siting
decisions.

ODOE's dual obligations create the potential for a conflict of

interest between ODOE's duty to protect the public health and safety

20 Nor would a failure of any other agency to become involved in
the siting process be an excuse for ODOE to avoid its charge to act in
the public interest. Oregon law imposes on ODOE an independent
obligation to comply with Oregon’s environmental laws when working to
site an energy facility.

As one example, the Oregon Department of Agriculture has been
unable to fund its native (rare) plant protection program consistently
since 2014 and therefore unable to update its list of rare plants since
1988. This list was started using the federal list and has never been
updated for an Oregon-specific list. The standard is meaningless without
an updated list and ODOE has not consulted the ODA since 2013.
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and to comply with state environmental policies, and ODOE's

concomitant role as an advisor regarding the siting and regulation of
energy facilities within the state. ODOE is placed in an inherently
conflicted position:

— ODOE is charged with advising industry applicants regarding the
technical details of siting a facility.

— ODOE is paid by the applicant for ODOE’s work to research,
evaluate, and make recommendations regarding an energy facility siting
application.

— ODOE also advises the EFSC whether the application which an
applicant has paid ODOE to help develop complies with applicable laws.
— And ODOE must protect the public’s interests in the siting

process.

It is difficult to imagine a more perfect way to mire an agency in
conflicting obligations.

C. Oregon’s funding system invites undue industry influence by giving
ODOE a direct financial stake in seeing energy projects move forward.

Oregon law invites undue industry influence in the siting process
by creating a unique funding scheme for ODOE. Like other departments
and agencies, ODOE receives funding through the legislature. But
ODOE differs from other agencies because industry applicants and

project operators don’t pay into Oregon’s general fund to reimburse
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agency expenses; instead, an applicant pays ODOE directly for work

15

related to developing an application. ORS 469.421 provides in pertinent
part:

“(1) Subject to the provisions of ORS 469.441, any person
submitting * * * an application for a site certificate or a request to
amend a site certificate shall pay all expenses incurred by the
Energy Facility Siting Council and the department related to the
review and decision of the council.”

Reimbursable expenses may include legal expenses, expenses
incurred in processing and evaluating the application, expenses incurred
in issuing a final order or site certificate, expenses incurred in
commissioning an independent study, or expenses incurred by the
council in making rule changes that are specifically required and related
to the particular site certificate. Id. In addition, Oregon law requires
facility operators to continue direct payments to ODOE after a facility

has been completed, including annual fees for costs associated with
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monitoring the operation of a facility, ORS 469.421(5),?* and an annual
assessment to fund the programs and activities of EFSC and ODOE.??%3
Oregon law allows—and, in fact, requires—an applicant to
reimburse ODOE directly for expenses related to the development of a

project. At its essence, the statutory scheme sets up an arrangement

where an industry applicant pays the Department the salaries of the

2L ORS 469.421(5) provides that each holder of a certificate shall
pay an annual fee following issuance of a site certificate. The fee
includes:

“costs based on the size and complexity of the facility,
anticipated costs of ensuring compliance with certificate
conditions, anticipated costs of conducting inspections and
compliance reviews, and anticipated costs of compensating
agencies and local governments for expenses incurred at the
request of the council.”

22 ORS 469.421(8)(a) provides that in addition to any other
required fees, each energy resource supplier shall pay ODOE annually
its share of an assessment to fund the programs and activities of the
council and the department.

23 The B2H transmission line is hardly the only project which may
be paying costs and fees to ODOE. The EFSC website lists 18
operating facilities under EFSC jurisdiction, 5 approved facilities, 5
proposed facilities, as well as 8 facilities under review or construction.
https://www.oregon.gov/energy/facilities-safety/facilities/Pages/Facilities-
Under-
EFSC.aspx?Paged=TRUE&p Facility Page=8 %3cdiv%20style%3d%?2
7text%2dalign%3aleft%27%3e%3ca%20title%3d%27Click%20for%20m
0re%20info%27%20href%3d%27%2e%2e%2fPages%2f\WES%2easpx
%27%3eWest%20End%20Solar%20Project%3c%2fa%3e%3c%2fdiv%3
e&p Title=West%20End%20Solar%20Project&p 1D=143&PageFirstRo
w=61&&View={0820E20D-761F-4D86-88A6-28050E77AD6GA}



https://www.oregon.gov/energy/facilities-safety/facilities/Pages/Facilities-Under-EFSC.aspx?Paged=TRUE&p_Facility_Page=8_%3cdiv%20style%3d%27text%2dalign%3aleft%27%3e%3ca%20title%3d%27Click%20for%20more%20info%27%20href%3d%27%2e%2e%2fPages%2fWES%2easpx%27%3eWest%20End%20Solar%20Project%3c%2fa%3e%3c%2fdiv%3e&p_Title=West%20End%20Solar%20Project&p_ID=143&PageFirstRow=61&&View={0820E20D-761F-4D86-88A6-28050E77AD6A}
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individuals who are assigned to work on the Idaho Power’s project and

whose duties involve advising the applicant regarding the project—not
unlike having an industry applicant’s own employees work on the
applicant’s behalf from inside ODOE. If needed, a billion-dollar
corporation can always provide additional funding to support additional
consultants and experts to analyze and give direction regarding its own
project. Oregon’s funding blueprint gives ODOE employees a direct
incentive to see that the project which generates contributes to agency
funding and which directly pays their own livelihoods remains viable by
ignoring issues that might make a project unbuildable, and pushing for
completion of the project, regardless of merit. Further, ODOE will benefit
from ongoing direct payments generated by completed projects for
decades into the future, giving ODOE an additional financial incentive to
see that projects move forward, regardless of compliance with laws to
protect public health, public welfare, or Oregon’s environmental assets.
Over the past decade, the energy industry has repeatedly been
involved in scandals involving the use of illicit means to obtain undue

influence and control over regulatory decisions related to the industry.*

4 See, Dave Anderson, FirstEnergy attributed Ohio Utility
regulator’s actions to $4.3 million payment, March 3, 2021,
https://energynews.us/2022/02/15/former-ohio-regulator-linked-to-4m-
payoff-directed-agency-to-limit-response-to-firstenergy-corruption; Jaxon
Van Derbeken, PG&E to Pay $86.5 Million for Backdoor Lobbying of



https://energynews.us/2022/02/15/former-ohio-regulator-linked-to-4m-payoff-directed-agency-to-limit-response-to-firstenergy-corruption
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Where a state’s siting process openly invites undue influence, and a
billion-dollar corporation stands to reap hundreds of millions of dollars in
profits from an energy project, there is no reason to assume that a
corporation would not attempt to exert similar influence over energy
regulators in Oregon.

I

I

Regulators, March 18, 2017,
https://www.nbcbayarea.com/news/local/pge-to-pay-865-million-for-
backdoor-lobbying-of-regulators/48759/; Andy Balaskovitz, Former Ohio
Regulator Shaped Agency Response to Corruption Scandal, February
15, 2022, https://energynews.us/digests/former-ohio-requlator-shaped-
agency-response-to-corruption-scandal/; Dave Pomerantz, Arizona
Commissioner Justin Olson answered Questions About Arizona’s
Energy Policy by Copying Parts of an APS Memo Verbatim, Emails
Show, October 18, 2018, https://www.energyandpolicy.org/justin-olson-
arizona-aps-emails; Matt Kasper, Electric Utility Industry Created Their
Own Air Pollution Permits, Had Private Meetings with Texas Regulators,
May 27, 2015, https://www.republicreport.org/2015/electric-utility-
Industry-created-their-own-air-pollution-permits/; Jeremy Pelzer, Texts
shed additional light on how Sam Randazzo was named PUCO chair,
worked to help FirstEnergy, August 22, 2022, https://www.msn.com/en-
us/news/politics/texts-shed-additional-light-on-how-sam-randazzo-was-
named-puco-chair-worked-to-help-firstenergy/ar-AA10WipX; Daniel Tait,
Questionable Campaign Contributions Tick Back Up as Election Nears,
Emails Show, October 25, 2010,
https://www.energyandpolicy.org/questionable-campaign-contributions-
tick-back-up-for-eaton-as-election-nears/. See generally, Maryanne
Demasi, From FDA to MHRA: Are Drug Regulators for Hire?, June 29,
2022, https://www.bmj.com/content/377/bm|.01538.full; Rauf Fattakh,
Corruption in the Energy Industry: 10 Serious Consequences, Nov 16,
2020, https://energycentral.com/c/ec/corruption-energy-industry-10-
serious-consequences.
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D. Oregon law provides the perfect means for ODOE to control the siting

process because of the Department’s influence over EFSC.

1. ODOE is perfectly situated to influence the EFSC regarding siting
decisions because of the makeup of the EFSC.

The EFSC consists of seven part-time, unpaid volunteers who
determine whether a proposed energy facility meets multiple exceeding

complex legal and technical siting standards.? In addition to their side

25 The EFSC regulates numerous kinds of facilities, including
electric power plants, solar generating facilities, transmission lines,
underground natural gas storage facilities, liquified natural gas storage
facilities, intrastate natural gas pipelines, and radioactive waste disposal
sites and nuclear installations. ORS 469.300(11).

And ORS 469.501(1) lists the many disciplines in which councilors
must make decisions. They include:

— an applicant’s expertise regarding constructing and operating a

proposed facility;

— seismic hazards;

— federal and state protected areas;

— the applicant’s financial ability and qualifications;

— the facility’s effects on fish and wildlife, including threatened and

endangered fish, wildlife or plant species;

— the facility’s impacts on historic, cultural or archaeological

resources;

— the protection of public health and safety;

— the storage, transportation and disposal of nuclear waste;

— the facility’s impacts on recreation, scenic and aesthetic values;

— the ability of local communities to provide sewers and sewage

treatment, water, storm water drainage, solid waste
management, housing, traffic safety, police and fire
protection;

— the need for additional nongenerating facilities, consistent with

Oregon’s energy policies; and
— compliance with statewide planning goals adopted by the Land
Conservation and Development Commission.
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activity of making billion-dollar siting decisions on behalf of the state of

20

Oregon, most councilors hold demanding professional positions, or are
engaged in significant other civic and volunteer activities. See,

https://www.oregon.gov/enerqy/facilities-
safety/facilities/Documents/General/EFSC-members.pdf.

Although each of the complex standards which the councilors are
required to address involves a discrete discipline, most councilors have
limited to no expertise regarding the areas in which they are asked to
make determinations. Three of the individuals who made the million-
dollar B2H siting decisions on behalf of the state of Oregon have land
use backgrounds and one is a tribal cultural resource specialist. Id. The
combined council possesses professional expertise in just two of the
many hyper-technical areas in which the councilors are expected to
make determinations. Consequently, the council is extraordinarily
dependent upon the advice and recommendations of ODOE staff and
industry-paid consultants to guide their decisions.

2. ODOE is perfectly situated to influence EFSC decision-making

because EFSC relies on ODOE for everything up to and including
legal advice.

EFSC is housed within the Department of Energy, and relies on
ODOE for research, analysis, and legal advice, ORS 469.040(1)(b), as
well as for staff and clerical support. ORS 469.450(6). Further, in a

facility siting proceeding, ODOE again plays conflicting roles: ODOE
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advises the industry applicant regarding the siting of a facility (and is
paid by the applicant to do so); ODOE is an automatic, mandatory party
to any contested case, (OAR 345-015-0080(2)), and ODOE then
advises EFSC whether to approve or overrule ODOE’s earlier actions
and decisions as a party. ODOE and EFSC are in fact so closely
connected that an officer or employee of ODOE may appear in a
contested case on behalf of EFSC. OAR 345-001-0060(1). Similarly, the
EFSC may appoint a Council member, an ODOE employee, or other
person to serve as hearing officer for the contested case. OAR 345-15-
0023(2).

It is a cardinal principle of legal ethics that an attorney is prohibited
from representing a client if the representation involves a conflict
wherein the representation of one client will be directly adverse to
another client. ORPC 1.7(a)(1). It is another indication of how deeply
intertwined the relationship between ODOE and the EFSC is that from

the inception of the B2H project until a petitioner objected, %6?” a single

%6 |rene Gilbert’'s Exceptions to Procedures Used During B2H
Contested Case and Process and Request for Exception to Summary
Determinations FW-4, LU-5, NC-5, M-2, FW-9, FW-10, FW-11, at 5-6.

2 ODOE has made a partial record of this case available on its
website; however, in amicus’ experience, the website has malfunctioned
repeatedly and has been inaccessible as often as not. Further, amicus
understands that ODOE filed the tens of thousands of pages comprising
the record of this case with the Supreme Court only days ago, and
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attorney, Patrick Rowe, advocated on behalf of ODOE while also
advising the EFSC in the B2H siting process.?® The intimate relationship
between the two entities — as if the two were but a single client, or as if
there is no conflict between the role of representing a party to a
proceeding while also providing “objective” advice to the decision maker
— is indicated by the fact that Rowe’s dual representation apparently
raised no ethical concerns regarding a possible conflict of interest for
ODOE/EFSC counsel Rowe, or for the Department of Justice, or for
administrators within ODOE.

Still, the EFSC is presented as somehow being an independent
decision-making body.

3. The EFSC’s makeup also raises ethical concerns.

Additionally, the Council’s makeup raises concerns regarding the
ethics of individual members. Hanley Jenkins, who served for 30 years

as a county planning director, chaired the majority of the B2H

because amicus is not a party to this case, she has not even been able
to access the late-filed record. Therefore, amicus is only able to
reference documents by title.

28 See also, March 1, 2021 letter from EFSC Chair Marcy Grail
(discussing EFSC'’s role as the sole decision maker regarding extremely
complex large infrastructure projects, EFSC'’s reliance on and very warm
relationship with ODOE staff, and requesting legislative funding on
behalf of ODOE. Morrison Decl., Ex. 3.
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proceedings.” As planning director, Jenkins became embroiled
Icnontroversy when he advocated fiercely to develop a wind farm within
the county, then deleted his emails with the developer in their entirety
following a public records request. Bill Rautenstrauch, County
reprimands planning director, The [La Grande] Observer, May 5, 2011;
Staff report, E-mail probe doesn't pass smell test, The [La Grande]
Observer, May 11, 2011, Editorial, County Probes Accusation that
Planning Chief Deleted e-mails re: Wind Farm, The [La Grande]
Observer, September 11, 2011.3° Concerns that the B2H siting process
has been overseen by someone with a history of ethically questionable
ties to a developer are amplified because Jenkins sat on the EFSC for

almost the entirety of the B2H siting process, from 2012 through 2022,

serving his last two years in violation of ORS 469.450(2)(providing that

29 The actual EFSC Chair, Marcy Grail, recused herself on all B2H
issues: "Chair Grail stated as she has previously recused herself on all
Boardman to Hemingway action items and handed over the running of
the meeting for Agenda Items B and to Vice-Chair Howe." 2021-08-27
EFSC-Meeting Minutes-APPROVED. pdf, p. 4 of 15.
https://www.oregon.gov/energy/facilities-
safety/facilities/Council%20Meetings/2021-08-27-EFSC-Meeting-
Minutes-APPROVED.pdf.

30 The Observer does not have hyperlinks to these articles, but if
one types in the title in a search engine, the article appears.
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ngouncilor shall serve more than two four-year terms).
ht'tps://www.oregon.gov/energy/facilities-
safety/facilities/Documents/General/EFSC-members.pdf. As chair of the
B2H siting process, Jenkins has played a particularly active role in
swaying the Council to make decisions that favor Idaho Power. As an
example, ORS 469.370(13) requires that when a proposed facility has
been reviewed by a federal agency under NEPA, the EFSC is required
by statute to coordinate its review with the NEPA review. Jenkins,
however, referenced his experience to advise the Council to disregard

the statutory requirement: “We can only use the route and alternatives

that are submitted to us by Idaho Power.” November 19-20, 2020, EFSC

31 Jenkins remained on the EFSC after the expiration of his second
term, purportedly because he was needed so that the EFSC could have
a quorum. This argument never made sense, because in December
2021, EFSC changed its rules to allow for a smaller quorum of just four
members, yet Jenkins did not resign.
https://www.oregon.gov/enerqgy/About-Us/Documents/2021-01-07-HB-
2064-One-Pager.pdf; and https://www.oregon.gov/energy/Get-
Involved/rulemakingdocs/2021-12-17-R218-EFSC-2-2021-Tracked-
Changes.pdf

32 Jenkins no longer serves on the EFSC. Having served for
nearly the full duration of the B2H siting process, he resigned in early
December 2022, almost immediately after the EFSC approved the B2H
application. https://www.oregoncapitalinsider.com/news/oregon-insiders-
whos-who-in-and-around-state-government/article _3a042794-7727-
11ed-b2f5-b354446f7689.html
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Council meeting day 2, Audio 2 at 2:8gegplLarkin/49

https://soundcloud.com/odoe/sets/november-19-20-2020-efsc-meeting .

IV. ODOE HAS RECEIVED MORE THAN $4 MILLION FROM IDAHO
POWER FOR WORK RELATING TO B2H, CREATING AN ACTUAL
CONFLICT OF INTEREST WITHIN THE DEPARTMENT OF ENERGY.

ODOE has in fact received substantial funding directly from Idaho
Power Company to fund ODOE’s work on the B2H line. Idaho Power
has paid ODOE more than $4,000,000 for salaries and other expenses
directly related to ODOE's work on B2H. Declaration of Fuji Kreider,
Ex. 4. The millions of dollars ODOE has received directly from ldaho
Power for expenses relating to the development of Idaho Power’s own
project has transformed ODOE's conflict of interest from a potential or
theoretical conflict into an actual conflict. The fact that the Department
receives such a substantial income from industry applicants and project
operators gives administrators and employees a tangible and compelling
financial reason to choose the industry applicant’s interests when
weighing the Department’s responsibility to assist in siting a facility
against the Department’s responsibility to protect the public interest by
ensuring that Oregon’s policies regarding public health and welfare, and
environmental protection are enforced.

I


https://soundcloud.com/odoe/sets/november-19-20-2020-efsc-meeting

Greg Larkin/1101
26

V. ODOE HAS REPRESENTED THE INFEREFAY pAHO POWER
BY USING THE SUBSTANTIAL RESOURCES AVAILABLE TO ODOE
TO ELIMINATE EVERY CHALLENGE TO SITING THE B2H LINE.

As a state agency, ODOE has substantial resources at its
disposal. ODOE has highly trained, experienced employees assigned to
the B2H project. ODOE Response to McAllister Disc. Requests at 3. 3
ODOE also has untold clerical and support staff available to work on the
B2H project, id., and ODOE has the resources and ability to retain
additional expert assistance and/or witnesses from outside the agency.
Id. Additionally, through Oregon’s Department of Justice, ODOE has
legal resources at its disposal to assist and represent the Department in

the siting process.

33 ODOE's Response discloses the credentials of several of its
employees assigned to siting the Idaho Power project:

“K. Tardaewether: Education - B.A. International Studies, B.S
Environmental Science, M.A. International Environmental Policy in
Energy Analysis; Years of Professional Experience — 15; Years at
ODOE - 4.5;

S. Esterson: Education - B.S. Public Affairs and Environmental

Management; M.P.A; Years of Professional Experience — 15;
Years at ODOE -6

M. Woods: Education — B.A. Environment, Economics, and
Politics; B.A. History; M.S. Environmental Science; Years of
Experience — 15; Years at ODOE — 7.”

ODOE noted that each of these employees “has collectively
evaluated dozens of ASC and Requests for Amendments.” Id. An
additional employee, Wally Adams, assisted ODOE at the January 2022
cross-examination hearings. Proposed Contested Case Order at 15-16.
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The Department’s resources to advance B2H are virtually infinite,

given that ODOE’s expenses are reimbursed by Idaho Power. The fact
that ODOE has expended more than $4,000,000 of Idaho Power’s
money to site the B2H line indicates that ODOE has not hesitated to use
Idaho Power’s substantial resources to advance the project that Idaho
Power has paid ODOE to work on, and to do so on the terms that Idaho
Power desires.

A. ODOE has advised EFSC to adopt siting standards which represent
the interest of developers and do not protect the public.

The EFSC is responsible for adopting the standards which govern
the siting of energy facilities in Oregon.** Because the EFSC’s smalll
group of volunteers lack technical expertise in the complex issues
involved in siting an energy facility, EFSC is heavily reliant on ODOE for

advice regarding adoption of siting standards, and EFSC has adopted

34 ORS 469.501(1) states,

“The Energy Facility Siting Council shall adopt standards for
the siting, construction, operation and retirement of facilities. * * *.”
Additionally, ORS 469.470(2) provides in pertinent part that EFSC
shall “ * * * adopt standards and rules to perform the functions
vested by law in the council including the adoption of standards
and rules for the siting of energy facilities pursuant to ORS
469.501.”
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standards, and delayed the adoption of other standards,* that benefit

applicants at the expense of the public.

The standard regarding retirement of facilities and financial
assurance, OAR 345-22-0050(2), provides one example. That standard
requires merely that the Council find that an applicant has a reasonable
likelihood of obtaining a bond or letter of credit to cover the cost of
retiring an energy project, (emphasis added) — not that the applicant
actually post a bond. The same standard requires only that a bond be in
an undefined, subjective amount “satisfactory to the Council to restore
the site to a useful, non-hazardous condition.” (Emphasis added). At a
time when multiple billion-dollar energy projects have failed
nationwide,*® the EFSC’s standard imposes no actual requirement that

would protect the Oregon public. ODOE has represented the interests

35 One example of these delayed standards includes the protracted
rulemaking process over updating the outdated rules/standards on
"Protected, Scenic and Recreational Areas," OAR chapter 345, division
22. The Protected Areas and Scenic Resources Standards were last
amended in 2007. The Recreation standard was last amended in 2002.
The process for updating these rules began in 2018.
https://www.oregon.gov/enerqgy/facilities-
safety/facilities/Council%20Meetings/2022-12-16-ltem-G-Protected-
Areas-Rulemaking-Staff-Report.pdf

3 See, Gillis, Klas, Nehamas supra; Chacin supra; Klas supra;
Nehamas supra; Garcia supra; Gillispe, Smyth, supra; Diaz supra;
Monroe supra; Pischea supra; Tobias, supra; Amy, supra; Long, supra.
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of industry applicants generally by advising%rlieg(l:%kzlaryggt siting
“standards” which provide no protection to the public whatsoever.

B. ODOE has advocated on behalf of Idaho Power and against the
public interest by treating the public as an adversary throughout these
siting proceedings.

1. ODOE has represented the interests of Idaho Power by
disregarding public input when siting the B2H project.

Oregon law requires ODOE to consider public comments when
siting an energy facility. Nearly 700 public comments were received by
ODOE in the summer of 2019, and 52 individuals petitioned to be
parties to the contested case in August 2020, raising 71 issues.
(ODOE’s Response to Petitions for Party Status and Limited Party
Status, 2020-09-11, p. 1 and Table 1.)

Acting In its capacity as a state agency, ODOE argued against full
party status for every public petitioner, and against nearly every issue
the petitioners raised. See, ODOE Second Amended Response to
Petitions for Party/Limited Party Status, October 6, 2020, at 5, Table 1,
and Attachment 1, Amended ODOE Evaluation of Petitions. ODOE has

argued to eliminate issues raised by petitioners appearing on behalf of

3" ODOE - B2ZHAPPDoc2-1 Proposed Order on ASC w Hyperlink
Attachments 2019-07-02, Attachment 2: DPO Comment Index and DPO
Comments.
(https://onedrive.live.com/?authkey=%21AEBe%2Dm62XANUTIQ&cid=
026041F18E096594&id=26041F18E096594%215420&parld=26041F18
E096594%215419&0=0neUp)
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public entities such as Eastern Oregon USR/ER E&bn-California

Trails Association, the Stop B2H Coalition, QWest Corp/CenturyLink,

and the Baker County Fire Defense Board. Amended Order on Party
Status Authorized Representatives, and Properly Raised issue for the
Contested Case at 2-4.

ODOE’s most obvious example of disregarding public input
occurred in Union County, where Idaho Power disregarded the Bureau
of Land Management'’s “least impactful” NEPA route, and instead
proposed two routes which cross on the periphery of the city of La
Grande and just 125 feet from a beloved, undeveloped local recreation
area and wetlands. ODOE disregarded the groundswell of public
comments it received, as well as the obligations imposed on Idaho
Power by the NEPA process, and repeatedly advised EFSC that the
Council was permitted to assess only the routes that had been proposed

by Idaho Power.3® According to ODOE, the EFSC — and by implication,

38 See, e.g., ODOE's Second Amended Response to Petitions for
Party/Limited Party Status, October 6, 2020 at 68 (denying EFSC
jurisdiction in regard to Geer issue 3), and at 98 (regarding McAllister
issue 1). See also, Final Order at 47-48 (discussing that the standards
adopted by the EFSC:

“do not require the applicant to compare alternative corridors. Nor
do they allow the Council to evaluate or consider alternative routes
not proposed in the application for site certificate.* * * Therefore, in
the application, an applicant may propose any route, and
alternative routes for Council’s review, regardless of a federal
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the state — has neither authority nor jurisdiSi&9, bR&RR e authority to
make suggestions, when determining the route of a 300-mile long high-
voltage line as it crosses through the state.

2. ODOE argued that petitioners should be denied standing.

In total, 52 individuals petitioned for party status. Order on
Petitions for Party Status, Authorized Representatives and Issues for
Contested Case at 2-3. As a state agency and party to the contested
cases, ODOE argued that a number of citizen petitioners asserting
concerns about the B2H project should be denied standing. See,
ODOE's Second Amended Response to Petitions for Party/Limited Party
Status, October 6, 2020. ODOE asserted that three petitioners failed to
timely file petitions, id. at 8, 112-114. ODOE also argued for denial of
standing based upon one petitioner’s failure to recognize the need to
timely file an appeal of the ALJ’s denial of limited party status. ODOE
Objection to G. Carbiner Request for Party Status for Issue HCA-5.
Additionally, ODOE argued that three petitioners had failed to identify an

applicable standard, ODOE's Second Amended Response to Petitions

