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jocelyn@mrg-law.com 

 main: 503 595 3922 | fax: 503 595 3928 | www.mrg-law.com 
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December 29, 2022 

VIA ELECTRONIC FILING 

Public Utility Commission of Oregon 
Filing Center 
P.O. Box 1088 
201 High Street S.E., Suite 100 
Salem, OR 97308-1088 

Re: Docket No. PCN-5 – In the Matter of IDAHO POWER COMPANY, Petition for 
Certificate of Public Convenience and Necessity. 

Attention Filing Center: 

In accordance with Administrative Law Judge John Mellgren’s December 19, 2022 
Memorandum issued in the above-referenced docket, requesting that Idaho Power Company file 
copies of certain documents related to all appeals of the Energy Facility Siting Council’s site 
certificate for the Boardman to Hemingway Transmission Line, attached is Irene Gilbert’s Motion to 
Amend Opening Brief, Amended Opening Brief, and Request for Oral Argument submitted in Oregon 
Supreme Court docket S069924, along with the Oregon Supreme Court’s Order Denying Irene 
Gilbert’s Motion to File Amended Brief, Granting Respondents’ Motion to Strike Amended Brief, and 
Denying Irene Gilbert’s Request for Oral Argument. 

Below is a table referencing the page range of each document included with this filing. 

Document Page Range1 
Irene Gilbert Motion to Amend Opening Brief 3-10
Irene Gilbert Amended Opening Brief 11-84 
Irene Gilbert Request for Oral Argument 85-90 
Order 91-91 

1 Page range is based on the PDF page number, which includes this cover letter. 
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 If you have any questions about these filings, please do not hesitate to contact me. 

        
 Respectfully submitted,     
    
 
 
 __________________________________ 

Jocelyn Pease 
McDowell Rackner Gibson PC 
419 SW 11th Avenue, Suite 400 
Portland, OR 97205 
jocelyn@mrg-law.com  
 
Attorney for Idaho Power Company 
 

Attachments 
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To: Justices, Oregon Supreme Court 

From: Irene Gilbert 
2310 Adams Ave. 
La Grande, Or. 97850 

Date: December 21 , 2022 

Re: AMENDED OPENING BRIEF, OAH CASE NO. 2019-ABC-02833 SUPREME COURT NO, 
S069924 

Enclosed Please find my Request to Amend Opening Brief, Copies of significant References, 
Request for Oral Arguments, and Amended Opening Brief. Opening Brief for the above Appeal. 

Thank you very much. 

~ 



IN THE SUPREME COURT OF THE STATE OF OREGON 

In the Matter of the Application for Site 
Certificate for the Boardman to 
Hemingway Transmission Line 

IRENE GILBERT 
Pro Se Petitioner 

V. 

OREGON DEPARTMENT OF ENERGY, 
OREGON ENERGY FACILITY SITING 
COUNCIL, and IDAHO POWER 
COMPANY 

Respondents 

Energy Facility Siting Council 

OAH Case No. 2019-ABC-02833 

Supreme Court No. S069924 

MOTION TO AMEND OPENING BRIEF 

To the Justices of Oregon Supreme Court: 

Petitioner, IRENE GILBERT, um·epresented Pro Se, provides the following 

arguments regarding the above-captioned case: 

THE OPENING BRIEF SUBMTTED TO THE COURT ON DECEMBER 20, 

2022 WAS NOT THE CORRECT BRIEF 

Please accept the correct Opening Brief submitted with this request. 

I participated in the contested cases befor the Oregon Energy Facility Siting 

Council as a limited party for the issues included in this appeal. I appeared as Co­

Chairman of STOP B2H, representative of the public interest, and to represent my 

personal interest and concern for the impacts of this proposed development. 
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I was unable to access the Contested Case Record due to the volume and lack of an 

index. On December 19, 2020 I found that as a prose I could use standard 

referencing. In the course of identifying references from the Contested Case, the 

wrong Opening Brief was submitted on December 20, 2022. 

Thank you for considering this request. 

Dated: December 21, 2022. 

By: I) /?J I/ , /I 
-~~ 

(/ 

Irene Gilbert, Petitioner, Pro Se 
Representing Public and Personal Interest 

MOTON TO AMEND OPENING BRIEF 2 



CERTIFICATE OF FILING 

I hereby certify that on this date I filed this Motion to Amend Opening Brief 

with the Appellate Court Administrator by Regular Mailing pursuant to ORAP 

9.05(3). 

DATED: December 21, 2022. 

~~ 
Irene Gilbert, Petitio/er, Pro Se 
Representing Public and Personal Interest 
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CERTIFICATE OF SERVICE 

I further certify that I have this date served a copy of this Motion to Amend 

Opening Bfief on each party in this case by U.S. Postal Service, Certified Mail. 

DATED December 21, 2022. 

~~ 
Irene Gilbert, Petiti:er,ProSe 
Representing Public and Personal Interest 

Denise G. Fjordbeck, OSB No. 822578 
Patty Rincon, OSB No. 162336 
Jordan Silk, OSB No. 105031 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301 
Telephone: 503-378-6002 
denise.fiordbeck do' .state.or.us 

att .rmcon o .state.or.us 
o .state.or.us 

Attome_ys for Respondents Oregon Department of Energy and Energy Facility 
Siting Council . 

Lisa Rackner, OSB No. 873844 
Jocelyn C. Pease, OSB NO 102065 
McDowell Rackner & Gibson PC 
419 SW 11 th Avenue, Suite 400 
Portland, OR 97205 
Tele hone: 503-595-3925 
lisa mr -law.com 

MOTION TO AMEND OPENING BRIEF 



Sara Kobak, OSB No. 023495 
Andrew J. Lee, OSB No. 023646 
Schwabe, Williamson & Wyatt, P.C. 
1211 SW 5th Aven., Suite 1900 
Portland, OR 97204 · 
Telephone: 503-222-9981 

Attorneys for Respondent/ Applicant Idaho Power Company 

MOTION TO AMEND OPENING BRIEF 





IN THE SUPREME COURT OF THE STATE OF OREGON . ' ' . 

In the Matter of the Application for Site 
Ce11ificate for the Boardman to 
Hemingway Transmission Line 

IRENE GILBERT 
Petitioner 

v. 

OREGON DEPARTMENT OF ENERGY, 
OREGON ENERGY FACILITY SITING 
COUNCIL, and IDAHO POWER 
COMPANY 

Respondents 

Energy Facility Siting Council 

OAH Case No. 2019-ABC-02833 

Supreme Com1 No. S069924 

AMENDED APPELLANT'S BRIEF 

To the Justices of Oregon Supreme Court: 

Petitioner, IRENE GILBERT, unrepresented Pro Se, provides the following 

arguments regarding the above-captioned case: 

APPEAL TO OREGON SUPREME COURT 

INTRODUCTION 

I participated in the contested cases befor the Oregon Energy Facility Siting 

Council as a limited party for the issues included in this appeal. I appeared as Co­

Chairman of STOP B2H, representative of the public interest, and to represent my 

personal interest and concern for the impacts of this proposed development. 
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This document addresses appeals regarding three issu~s befor the court. Each is 

presented in a separate section of this document with one table of references since 
I 

many of the statutes and rules apply to more than one issue. I also included copies 

of some of the more significant references The basis for the appeal are included 

after the Issue Statement. 

I had intended to present arguments on additional Site Certificate issues, however, 

I was unable to access the Contested Case Record. After calling the Court Clerk 

yesterday, I found that I was not required to use the Oregon Department of 

Rnergy(ODOR) Rate Stamp files. I was then able to identify references suppmi.ing 

my arguments, however, did not have time to develop additional concerns. I 

would like to draw your attention to some things that I found to be of concern 

regarding the processes that were used in the Contested Case procedures: (1) All 

requests for Summary Determination from Idaho Power and ODOE were approved 

and the cases were denied access to a Contested Case process. (2) All citizen 

requests to require Discovery from Idaho Power and ODOE were denied. (3) All 

citizen requested Site Certificate Conditions were Denied. ( 4) Oregon 

Department of Energy was allowed to develop the Statements of the Contested 

Case Issues resulting in narrowing of issues and ( 4) Petitioners were required to 

use the referencing methods developed by ODOE rather than standard referencing 
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in spite of multiple requests to use standard referencing and notices that the files 
. . . 

. provided for Petitioners use had multiple "gliches". 

I have reverted to standard referencing for this document per the Court Clerk and 

the fact that I have been unable to access the court records submitted by ODOE 

due to the sizes of the files and lack of a table of contents that is readable and takes 

me to the documents. 

CONTESTED CASE REGARDING OREGON TRAIL RESOURCES 

"Whether Historic, Cultural and Archaeological Resources Condition 1 (HPMP) 

related to mitigation for crossings of Oregon Trail Resources provides adequate 

mitigation for visual impacts and sufficient detail to allow for public participation." 

BACKGROUND 

Oregon Statutes establish the importance of Oregon Trail Resources to the state as 

a major tourist attraction (ORS 358.055). The statutes also establish the need to 

both recognize the value of these trails (ORS 358.057) and require the state to 

preserve and protect them due to them being finite, in-eplaceable and 

nonrenewable(ORS 358.910f The Project Order states that all requirements of the 

Historic, Cultural and Archaeological Resources standard apply. (Second 

Amended Project Order 2018-07-26 Page 21 , Lines 1-6) The Energy Facility 

Siting Council agreed to allow the developer to delay providing information 
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Regarding Oregon Trail resources, impacts and mitigation for resources located on 

private land where landowners denied the developer access. Information 

regarding these resources was to be provided by an amendment after site 

certificate was issued but befor the start of construction. Information required to 

address visual impacts to locations that could be accessed was to be included in 

the submitted application including identifying the resources present, the site 

specific impacts, planned mitigation, and all paragraphs of the Historic, Cultural 

and Archaeological Resources standard apply to this development. Second 

Amended Project Order 2018-07-26, Page 21 Lines 1-7, Lines 17-19, and Lines 

23-26; a Page 28, Lines 19-25). This required information was not included in 

the application, draft Historic Properties Plan or site certificate.( Final Order on the 

ASC for the Boardman to Hemingway Transmission Line, September 27, 2022, 

Page 497 Lines 7-14); (Marbet v. Portland General Electric, 277 Or 447, 561 P2d 

154 (1977) 

ERROR ONE: 

• The statement of my contested case limited the scope of my arguments 

beyond my accepted issue. (DLCD v Curry County, 33 Or LUBA 728 

(1997) (DLCD v Tillamook Co., 34 Or LUBA 586 (1998)) My accepted 

contested case language included: 
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"I am requesting party status and a contested case regarding the fact that the 

proposed mitigation listed on Page 463 of the proposed order fails to provide 

mitigation for damages to an irreplaceable public resource that are consistent with 

the visual damages the plan is supposed to provide mitigation for and the fact that 

the mitigation plan has not been completed to the extent that the public is able to 

participate in the plan. The plan fails to identify what mitigation is proposed for 

what site and where that mitigation activity will be occurring and fails to provide 

clear and objective methods that will address the actual impacts at the site ........... " 

ERROR TWO: 

ORS 469.401(1)469.405(1),ORS 469.370(7), OAR 345-021-0010 (dd)(2) EFSC 

issued a site certificate lacking required documentation of eligibility. Mitigation 

for impacts (OAR 345-001-0010(33)is not in the record and will not be determined 

for several years for some Historic Properties due to relying on Section 106 review 

results. (Jan. 23 & 24 Council meeting Minutes, Pages 14 Last 2 Sentences and 

Page 15, first 3 lines and third paragraph; Page 16, Middle Paragraph,) ORS 

469.503) and (OAR 345-022-0000(l)(a) and (b) require the record to contain a 

preponderance of evidence showing compliance with Council statutes and rules. 

Absent the specific information identifying what resources will be impacted, the 

extent of the negative impacts and how those impacts will be mitigated, the file 

fails to contain a preponderance of evidence the construction and operation of the 
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facility, including mitigation are not likely to significantly, as defined in (OAR 

345-001-0010(52>) adversely impact Oregon Trail resources listed or likely to be 

listed on the National Register of Historic Places (OAR 345-022-0090(l)(a) ; or 

archeological sites located on private land (OAR 345-022-0090(l)(b) or 

archaeological sites on public land(OAR 345-022-0090(l)(c). Courts have 

estabished that mitigation cannot be vague, imprecise, hortatory statements that 

could not functionas legally sufficient conditions of approval. (Sisters Forest 

Planning Committee v Deschutes Cty. Court of Appeals State of Oregon, March 

16, 2005 PAGE NUMBER) (Gould v Deschutes Cty. 216 Or Ap. 150(2007 

PAGE NUMBER) (Scott v City of Jacksonville Or LUBA (Jan. 2010, 2009-107 

AGE NUMBER) Table HCA-4b provides a generic listing of the types of 

mitigation that may be required. (Final Order on the ASC for the Boardman to 

Hemingway Transmission Line, September 27, 2022, Page 497, ) The Site 

Certificate fails to address the identification and mitigation of indirect impacts to 

Oregon Trail Sites OAR 345-022-0090(l)(b) and( c) It only address the 

requirement that the transmission line not directly damage or destroy them. The 

Site Certificate includes a statement that resources not likely eligible for NRHP 

listing are not protected and need no further evaluation. ( Final Order on the ASC 

for the Boardman to Hemingway Transmission Line, September 27, 2022, Page 

477, Lines 23-32). 
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ERROR THREE 

EFSC is not making the final eligibility determination on this issue. 

469.401(1)469.405(1),ORS 469.370(7), Requires the Energy Facility Siting Council 

(EFSC) to make the final decision regarding eligibility. (Note: This objection is 

not as a result of EFSC allowing the developer to delay submission of Information 

until after the site certificate was issued for Historic Properties which are on 

private property which they were denied access to if they were being addressed 

through a Site Certificate Amendment as required in the Project Order. It is due to 

the fact that the developer failed to provide the required information on resource 

impacts and mitigation for areas which they did have access to in the Application, 

and delegating the approval of mitigation for all impacts to the Oregon Department 

of Energy in a way that avoids required public participation in the siting process.) 

Neither EFSC or the public are required to be included in the decisions regarding 

whether the mitigation that ODOE requires will result in the development 

complying with the rule requirements. The public will have no recourse in the 

event the mitigation required does not protect the Historic Property views being 

damaged by the project. The information in the site certificate and application 

regarding impacts fails to identify what the impacts will be at specific properties 

and the mitigation being proposed to address those impacts. (Jan. 23 & 24 Council 

meeting Minutes Page 16, First 3 lines oflast paragraph.) The final eligibility 
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decision was delegated to ODOE to occur at a future date after the Site Certificate 

and Contested Case Process is completed and without public involvement or 

opportunity to review the decisions. 

ODOE will argue in error that they have the authority to make the final eligibility 

decision under ORS 469.420. This fails to comply with the plain language of the 

statute and related statutes addressing approval of site certificates. Under ORS 

469.300(2) EFSC is the only entity allowed by statute to make the eligibility 

determination and it must be made prior to the issuance of a site certificate. ORS 

469.370(7), 469.(1). ORS 469.405(1) all refer exclusively to "the council" and none 

to the Department or staff). ORS 469.503 states: "In order to issue a site 

certificate, the Energy Facility Siting Council shall determine that the 

preponderance of the evidence on the record supp01is the following conclusions: 

The facility complies with the applicable standards adopted by the council pursuant 

to ORS 469.501. Arguments that ORS 469.402 allows ODOE to make the 

eligibility decision are without merit and fail to comply with the plain language of 

ORS 469.402 which states, "If the Energy Facility Siting Council elects to impose 

conditions on a site certificate or an amended site certificate, that require 

subsequent review and approval of a future action, the council may delegate the 

future review and approval to the State Department of Energy .. .... " The language 

of the statute indicates that there must be a ce1iificate or an amended site certificate 
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which requires some future action. In order to issue a site certificate the file must 
. . . 

contain a preponderance of evidence in the record that the standard is met. In this 

case, the Historic Properties Plan is the document which is to contain the 

information regarding impacts and mitigation for the impacts to Oregon Trail 

Resources necessary to determine whether the Historic Properties standard is being 

met. This requires the final plan be approved prior to the issuance of a site 

certificate, not after. This application is also supported by OAR 345-025-0016 

which requires completed plans to be approved by council and included in the site 

certificate. A change in the interpretation of the plain language of this rule would 

constitute an excedance of authority which is specifically precluded under Keiser v 

Wilke 588 US_Q0I 9 Kiser US Supreme Court providing that the rule must be 

ambiguous, decisions cannot be one time decisions which are not being required of 

other applicants, must be the official determination of those able to make 

decisions regarding the issue, cannot be a surprise to those impacted. In the case of 

ORS 469.402, the plain language of the statute and the legislative record show that 

the interpretation of the rule exceeds the legislative intent for the following 

reasons: The rule requires the delegation to occur in a site certificate, , so the 

counsil would already have had to clear eligibility. If the legislature had intended 

to include the department in those authorized to determine eligibility they would 

have adopted changes to statutes specifically requiring EFSC to do so including 
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ORS 469.504 and ORS 469.503. Attachment 5 to P. Rowe Declaration, Page 14 of 

14, Section-by-Section Analysis of A-Engrossed Senate Bill 951, May 12, 1995, 

discusses the delegation of responsibility for completion of actions to the Oregon 

Department of Energy. It states: "There has been continuing uncertainty under 

existing law regarding whether the EFSC may delegate the approval of the 

fulfillment of conditions to a site certificate. These reviews commonly require 

relatively little discretion, or require the expertise of particular state agencies 

other than he EFSC. Some site certificates contain a relatively large number 

of these types of conditions, .... " The description of the types of approvals that 

can be delegated as requiring "little discretion or the expertise of state agencies" 

clearly indicates that the approvals would not include a complex set of 

requirements and conditions that must be met to establish eligibility for the 

Historic Properties standard where decisions must be made regarding the 

significance of the impacts at given locations, whether the proposed mitigation is 

adequate given the impacts and whether it will reduce the impacts to a level where 

they are no longer significant. The delegation of approving the final Historic 

Properties Management Plan to the department without any Council decision, 

without any public process, or any amendment to the site certificate exceeds the 

respondent's statutory authority and facially violates the Siting Act's substantive 

siting standards. Table S-10 in the application is entitled "Project Effects to and 
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Proposed Mitigation of Above ground Resources". All NHRP Oregon Trail 

Segments listed on this table state there are "Potential Adverse Effect and make the 

same recommendation for Mitigation which is "Design Modification, Public 

Interpretation Funding,Print/Media Publication" (B2HAPPDoc 1-21.2 ApASC 

Exhibit S Revised_ Cultural 2018-08-09, Pages 104-106) ) The actual Adverse 

Effect is not identified and quantified for the segments in order to determine the 

significance of the effects. Also, the mitigation recommended in Table S-10 is the 

same list of Final Environmental Impact Statement (FEIS) allowed mitigation for 

all locations whether there will be direct and indirect effects, or only indirect 

effects. (B2HAPPDocl-21.2 ApASC Exhibit S Revised_Cultural 2018-08-09, 

Pages 104-106) 

What is clear as reflected on Table S-12 (B2HAPPDocl-21.2 ApASC Exhibit S 

Revised_ Cultural 2018-08-09, Pages ) is that the actual adverse impacts to Oregon 

Trail resources have not been determined other than there are "Potential" effects 

and the site specific mitigation for impacts have not been identified due to the 

repeated use of potential mitigation methods which may or may not be 

implemented at the sites. (B2HAPPDoc 1-21.2ApASC Exhibit S Revised_ Cultural 

2018-08-09 Pages 111 and 112) The Oregon Department of Energy and Idaho 

Power have both stated that the file does not contain site specific mitigation 

("Direct Evidence Exhibit 4 IPC Responses to Discovery" NEED PAGES) 
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("Oregon Department of Energy Response to Exceptions- Issue HCA-3 OAH 

Case No. 2019-ABC-02833") . . 

ERROR FOUR: The Site Certificate cannot rely upon the Environmental Impact 

Statement final 106 HPMP requirements for determining mitigation for historic 

properties when the federal requirements and time frames are not consistent with 

EFSC rules. (ORS 469.370(13)) (B2HAPPDoc15 ASC Second Amended Project 

Order 2018-07-26 Page 27, Lines 32-34.) "When a development requires a NEPA 

review, EFSC is required to use information prepared for the federal agency to 

avoid duplicative study and reporting requirements, and the use of documents 

prepared for the federal agency to the extent the information is consistent with 

state standards." (ORS 469.370(13)) The federal HPMP fails to comply with 

EFSC requirements for the following reasons: (A) According to Idaho Power's 

Supplimental Response to Irene Gilbert's Discovery Request No. 1 (Mar 12, 2021, 

page 4, last paragraph, it states, "The methodology that the BLM applied in the 

NEPA review process was specifically tailored to assess compliance with the 

federal NeP A requirements. In the EFSC process Idaho Power developed its own 

methodology to determine compliance with the Council's Historic, Cultural and 

Archaeological Resources Standard. Any differences in results between the state 

and federal studies are due to the differences between the applicable standards, 

differing prescribed methods of analysis in the federal and state process, or the 
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timing of the different studies" (B)It allows mitigation that is not allowed in EFSC 
' . ' ' 

rules. (C)The federal 106 HPMP only includes or requires mitigation for NRHP 

eligible or likely eligible resources covered by EFSC rule OAR 345-022-0090(1) 

(a),. (Final Order on the ASC for the Boardman to Hemingway Transmission Line, 

September 27, 2022, Page 477, Lines 8-10, Lines 24-33) (D) The EIS required 

HPMP does not require mitigation for Oregon Trail resources on public or private 

land that are not NRHP eligible or likely eligible as required by EFSC. (OAR 

345-022-0090(l)(b) and (1)( c )) (E) Council cannot delay documentation of 

eligibility until after a site certificate is issued. (ORS 469.503) (OAR 345-022-

0000(1)) (ORS 469.370(13)) (E)To rely upon information from the Final 

Environmental Impact Statement to provide documentation for compliance with 

the Historic Properties Standard, IPC would have to had supply the needed 

information or specific references to the information from the FEIS ( or its 

supporting resource reports) in the application for site certificate. The Site 

Certificate is proposing the use of documents that were not developed when the 

site certificate was issued and suggesting that the mitigation from this future 

document should be considered as meeting the requirement that the file contain a 

"preponderance of evidence" that the Oregon Trail resources have been addressed 

as required by the EFSC rules, The Project Order requires the use of the FEIS, but 

only where federal rules are the same as EFSC, and in this case, the mitigation 
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allowed is not consistent. (B2HAPPDOC 15 ApASC Second Amended Project 

Order 2018-07-26, Page 26, Lines 27-29) and (35-37) To rely upon the NEPA 106 

results would require evaluation of the visual impacts data, methodology, 

standards, methods of analysis to determine differences and whether or not those 

differences impact the appropriate mitigation for the specific site being evaluated 

for negative impacts aml appropriate mitigation. 

ERROR FIVE-The Site Certificate changed OAR 345-025-0006(5) absent a 

rule revision. 

This rule states: 

OAR 345-025-0006(a)"For wind energy facilities, transmission lines or 

pipelines, if the certificate holder does not have construction rights on all parts of 

the site, the certificate holder may nevertheless begin construction, or create a 

clearing on a part of the site if the certificate holder has construction rights on that 

part of the site.(a) The ce1iificate holder would construct and operate paii of the 

facility on that paii of the site even if a change in the planned route of a 

transmission line or pipeline occurs during the certificate holder's negotiations to 
' 

acquire construction rights on another part of the site. 
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This is a mandatory condition is clear on its face. The Site Certificate includes the 
. . 

full language of condition as CON-GS-02 since it is mandatory, however, in the 

Final Order they changed the language to say "Modifications Proposed to the OAR 

345-025-0006(5) mandatory condition language are as follows "The certificate 

holder may begin construction as defined in OAR 345-001-0010, or create a 

clearing on any part of the site if the certificate holder has construction rights on 

that part of the site even if a change in the planned route of transmission line 

occurs during the certificate holder's negotiations to acquire construction rights on 

another part of the site. For purposes of this rule, "construction rights" means the 

legal right to engage in construction activities .. " This change was made in a 

FOOTNOTE in the Final Order after review of the Proposed Order. I find no 

discussion or approval of this change in the Mandatory procedures for approval of 

a Site Certificate. There has been no rule revision adopted under ORS 183.355 

(ORS 469.503)(ORS 469.504), no notice to the public regarding the fact that the 

Council intended to overrule a site certificate condition. Under OAR 345-025-

0006(5)(a) it is required that the certificate holder must establish that they would 

construct the portion of the line even if the route of the remaining line did not 

obtain construction rights. This change is not based upon a lack of clarity in the 

existing rule. It is made in reference to this one development, and it was not 

included in the department report to the council regarding significant changes in 
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the Final Order. The department and council lack the authority to (a) add what is 

not there or remove what is there or (b) Reinterpret the application of their rules to 

change the requirements where the plain language of the rule is clear, as it is in this 

case. The US Superior Court severely limited the ability of an agency to interpret 

their rules in (Keiser v Wilke 588 US_Q019 Kiser US Supreme Court) requiring 

the following: (a) The rule must not be clear on it's face; (b) the change must be the 

official stance of the person(s) in agency who are authorized to make the change 

( c) the change cannot be a "surprise" to those impacted; ( d) Also, (Mar bet v. 

Portland General Electric, 277 Or 447, 561 P2d 154 (1977) The fact that this 

major change in a mandatory rule was made in a Footnote leaves the change 

suspect to having been made with the hope that it would not be noticed by those 

with appeal rights on issues which it directly impacts such as my contested case 

regarding Oregon Trail Resource scenic impacts.This document addresses appeals 

regarding three issues before the court. Each is presented in a separate section of 

this document with one table of references since many of the statutes and rules 

apply to more than one issue. The basis for the appeal is included after the Issue 

Statement. 

STATEMENT OF THE SECOND CONTESTED CASE ISSUE 
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RFA-1: Whether the $1 bond amount adequately protects the public from Idaho 
. . 

Power Co.'s facility abandonment and provides a basis for the estimated useful life 

of the transmission line. 

INTRODUCTION 

This appeal is regarding the fact that the Council failed to follow the plain 

language of OAR 345-022-0050(2) and the statutory context in allowing the Bond 

amount to be less than the $140,779,000 they determined it would require to 

restore the facility to a useful, nonhazardous condition (September 27, 2022, Final 

Order on the ASC for the Boardman to Hemingway Transmission Line, Pg. 332, 

Ln. 20-24). According to the Law Insider, Restoration Bond means a performance 

Bond; a letter of credit or cash deposit posted to ensure the availability of sufficient 

funds to assure that right-of-way excavation and restoration work is completed in 

both a timely and quality manner. It is not a bond of $1.00 to restore a project site 

that it has been determined will cost $140,779,000. This reduction transfers the 

risk and responsibilities to the utility users and citizens of Oregon to assume the 

costs the bond is intended to protect them from. 

Rules related to the above issue: 

ORS 469.401 , ORS 469.501 and OAR 345-022-0050(1). 

"Before beginning construction of the facility, the certificate 
holder shall submit to the State of Oregon, through the Council, 
a bond or letter of credit in a form and satisfactory amount to 
the Council to restore the site to a useful, non-hazardous 
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condition. The certificate holder shall maintain a bond or letter 
· of credit in effect at all times until the facility has been restored. 
The Council may specify different amounts for the bond or 
letter of credit." 

Sarah Esterson provided memo to council dated Sept. 10, 2021 , Agenda D of 

September 24, 2021 , Page 5 council meeting providing three reasons for bond 

adjustments. They include (I) Inflation adjustment to present value when 

construction, starts (2) annual inflation adjustment (3) adjustment due to final 

number of facility componenets. Page 6 discusses request for reduction to $1.00 

bond and council decision this should be handled through rulemaking. The plain 

language of OAR 345-025-006(8) states that the bond or letter of credit must be 

provided prior to the need for site restoration. The amount must be consistent with 

Council's determination regarding the amount required to "restore the site to a 

useful,non-hazardous condition" OAR 345-025-006(8). The plain language of the 

rule, as well as the statutory context provided in OAR 345-027-0110 stating the 

council can draw on the bond to restore the site (September 27, 2022, Final Order 

on the ASC for the Boardman to Hemingway Transmission Line, Pg. 329, Ln. 20-

24) do not leave the rule subject to interpretation ORS 174.010. 

THE RULES DO NOT: 
I 

ERROR ONE-Council applied discretion to allow a $1.00 bond amount. 

1. Provide for discretion on the part of the council beyond determining the amount 

that would be required to restore the site OAR 34522-0000(2) and (3)( c ). The 
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arguments that the amount should be "fair", should be based upon the level or 
. . . 

risk, or concerns regarding the cost to the developer to provide the bond are not 

relevant to Council decisions regarding compliance with this rule. (EFSC 

Transcript Jan. 23-24 Meeting Minutes, Page 10, 2nd to last paragraph) These 

items would only apply if the Council were applying a "Balancing 

Determination" which is not allowed for this standard OAR 345-022-0000(2) 

and (3)( c ). 

ERROR TWO -Bond amount is not dependent on amount of risk. 

Rule does not Provide any language that would indicate council should adjust the 

bond amount based upon the likelihood that Idaho Power will default on their 

commitment to restore the site to a useful non-hazardous condition. 

THE RULES DO: 

ERROR THREE-Site Certificate fails to mitigate risk to state and 

citizens if developer fails to restore site" 

Provide a site restoration remedy to protect the state of Oregon and its citizens if 

the certificate holder fails to perform its obligation to restore the site or abandons 

the proposed facility. The site certificate fails to provide this. (September 27, 

2022, Final Order on the ASC for the Boardman to Hemingway Transmission Line, 

Pg. 329, Ln. 20-24). In ODOE's presentation to Council in support of department 

recommendation to accept as little as a $1.00 bond, it was stated that since Idaho 
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Power is a regulated facility, the Public Utility Commission can do recovery from 

customers provides documentation that the Site Certificate provides for recovery 

from the citizens the rules are to protect from that. (Transcript ofEFSC Thurs. Jan. 

23, 2022 meeting, Page 10, Paragraph before last & Page 11, 2nd paragraph) Page 

11, 2nd Paragraph, Commissioner Winters questioned that PUC would approve 

money from ratepayers. 

ERROR FOUR-Fails to protect public from existing risk that developer will 

not restore site. 

Protect the public from risks that exists if the developer fails to restore the site. 

The file contains a preponderance of evidence that a risk does exist. 

a) Council member Winters summed up why council should not make the 

adjustments being objected to. She said:" Of course the entities are 

going to give good reports, they aren't going to say they will be going 

under in 3 years, Reality is, it's going to happen a couple years after 

they come in. It is a risk". (Transcipt EFSC Jan 23 and 24, 2020, Page 

12, last 2 paragraphs.) 

b) The Public Utilities Commission staff report Docket No. LC 74, March 

5, 2021, for the 2019 Integrated Resource Plan lists multiple questions 

and information that make the long-term need for this transmission line 

less than ce1tain (Exhibit 9, Pg. 2 and 4). 
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c) The company has provided a two-page list of f~ctors that could im_pact 

"financial performance, cash flows, capital expenditures, dividends, 

plans for future operations, etc." in their 2020 1 OK and 1 OQ reports to 

the Securities and Exchange Commission (Exhibit 12, Pg. 19-21). 

SUMMARY AND CONCLUSION 

• ERROR FIVE: The Council failed to comply with the rules or use 

reasonable judgment in determining the time frames and amount of bond 

(Footnote 339, Pg. 337 of Final Order on the ASC for the Boardman to 

Hemingway Transmission Line, September 7, 2022). 

• ERROR SIX: The bond amount is not adequate to protect the public from 

the risk of having to restore the site. The department and council established 

$140,779,000 as the amount required to restore the site. The $1.00 bond 

amount, or other figures less than the amount, determined to be necessary based 

upon the amount of the facility developed would not provide funding adequate 

to restore the site. 

• Council's actions are not consistent with recommendations and actions on other 

site certificates based upon their consultant's evaluation of reduced bond 

amounts. November 2019, ODOE Consultants Golder & Associates provided a 

report addressing bond reductions. In the Site Certificate for this Bakeoven 

Energy Development, Council made the following statements: "the variation in 
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proposal to meet the standard, from the historically accepted full bond or letter 

of credit amount necessary for facility decommissioning, would be more 

appropriately evaluated through rule making," ... "rather than relying solely on 

information provided by the applicant in favor of the proposal" (Exhibit 7 

Bakeoven Solar Project-Final Order on Application for Site Certificate, Pg. 139, 

Ln. 19-26) "While the probabilities for the applicant to become insolvent and 

declare bankruptcy (ie., no new investors step forward) are likely to be small, 

they are not zero". "Council will not consider a phased decommissioning surety 

as sufficient for meeting the Council's standard." (Bakeoven Solar Project-Final 

Order on Application for Site Certificate, Pg. 141, Ln. 9-31). 

Retirement and Financial Assurance Conditions 4 and 5 (B2H PO Attach/Draft 

S.C. Pg. 25-30) fail comply with OAR 345-022-0050 due to the following: 

1. Any application of the rule must include the entire language of the rule and 

related rules. 

2. The rules regarding the bond are clear on their face precluding the Council 

applying them differently for this development Gonzales v. Oregon only 

supports an agency interpretation of their own rules when they are ambiguous 

Auer v. Rosbbins, 519 U.S. 452, 461,117 S. Ct. 905, 137 L Ed. 2d. 79 (1997). 

3. A reduced bond amount will place the public agencies and citizens at financial 

risk and move responsibility for costs from the developer to the public for 
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unplanned future events (September 27, 2022, Final Order on the ASC for the 

Boardman to Hemingway Transmission Line, Pg. 333, Ln. 34-35). 

4. Reducing the bond amount is not consistent with past practices (August 13, 

2021, Exhibit 1, Pg. 2, Table 1 of Christopher M. Clark's memo to council for 

Agenda Item G). 

5. An evaluation of the risk of unplanned events is not relevant beyond 

determining that a risk exists. 

REQUESTED ACTION: 

Remand the Order and require that once operation begins and for the life of the 

project, the bond amount be consistent with the amount the Counsel determined 

would be required to restore the site. 

APPEAL OF SUMMARY DETERMINING REGARDING FOREST 

DEFINITION 

Ms. Irene Gilbert, Pro-Se Petitioner, requests that the Oregon Supreme Court 

reverse the Summary Determination denying a contested case on Issue LU-5 

"Whether calculation of forest lands must be based on soil class or whether it is 

sufficient to consider acreage where forest is predominant use." and allow a 

Contested Case regarding this issue. 

Ms. Gilbert raises four issues identified as material to the Ruling on Motion for 
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Summary Determination which she has stated disagreement with demonstrating 

that there is disagreement regarding the facts and analysis contained in the 

Contested Case Decision. Each error is material to the Council decision and must 

be reviewed to "determine whether any genuine issue of material fact exists and 

whether defendant is entitled to judgment as a matter of law." (Herman v. Valley 

Ins. Co., 145 Or App 124, 127-28 928 P2d 985 (1996) and whether the evidence 

and inferences were viewed in a manor favoring the non-moving party. (Moore v. 

Mutual of Enumclaw Ins. Co., 317 Or 235,237. 855 P2d 626. (1993). 

Errors in Stating there was no disagreement with the following: 

Exception #1: The ALJ erred in finding that it is undisputed in that Union 

County, the Timber/Grazing Zone includes farmland, range land and forest land. 

(Proposed Contested Case Order, Findings, Pg. 65, Item 90). 

I fully disagree that the factual issue is undisputed regarding the use of the Union 

County Zoning, Petitioning and Subdivision Ordinance. 

No NRCS ratings identified for the areas and soils identified as Agricultural or 

Range in the Table 1 used in identifying "Forest Land" in the combined zones or 

18 parcels adjoining National Forest Land. (REFERENCE) It is undetermined 

whether these soils, which compose 53% of the Preferred Route and 60% of the 

alternate route, are Forest Land. (Proposed Contested Case Order, Page 66, Item 

94). In Scott Hartell's sworn responses to Discovery, he was asked whether he used 
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anything other than the 1993 document and that h~ had not gone to other 

information. The lowest soil capacity was 63 on this document. When asked what 

he was calling forest land in the chart he responded, "What the chart indicates." 

Asked if that is the only thing, he responded "Correct". Miss Pease identified the 

document as the pilot program soil rating for Union County dated March 16, 1993. 

Mr. Bartell stated that for land not identified as forest land, he did not figure cubic 

feet per acre (Transcript of Scott Hartell's deposition. Pg. 12-19 and 21-22). 

(UCZPSO) Article - 5.00 A-4 Timber-Grazing Zone, Section 5.01 states "The 

purpose of the Timber-Grazing Zone (A-4) is to protect and maintain forest 

lands for agriculture, grazing, and forest use, consistent with existing and future 

needs for agricultural and forest products". This purpose statement provides 

documentation indicating that all the land in the A-4 zone may be "Forest Land". 

Exception #2: The Contested Case Order erred in finding Item 92 is 

undisputed. The finding states that Idaho Power used data from the National 

Resources Conservation Service Soil Survey Geographic Database (SSURGO), 

Union County tax lot data, and GIS mapping software to determine predominant 

use on each hybrid-zoned parcel. 

I fully disagree that this factual statement is not disputed. The file contains a 

preponderance of evidence that no NRCS ratings were determined for any of the 

areas identified as Agricultural or Range in the combined zones or for the 18 

AMENDED APPELLAT'S BRIEF 25 



parcels adjacent to National Forest Land. (See Finding 94, Pg. 66). Scott Hartell's 

sworn statement (page 82) states the chart he used indicated only land with 63 

cubic feet per acre or greater was considered "forest land". Pg. 22 of Mr. Haitell's 

deposition states in response to my question regarding whether he figured out 

cubic feet per acre of productivity for all soils in the chart was, "No, I did not". 

(Potts v. Clackamas Co.) 

Exception #3: The Contested Case Order erred in finding Item 95 is 

undisputed. These finding states that Idaho Power Explained that the "economic 

impact to forest sector jobs in Union County is approximately $97,000 which will 

be partially offset by agricultural, or range land uses after conversion. 

I folly disagree that this factual statement is not disputed. I provided argument that 

the above amount was understating the value of forest land based upon the statute 

requiring compensation in the event of condemnation of forest land. The correct 

calculation just for the lost forest growth over the life of the project is included in 

the Site Certificate. 

Exception #4: The Contested Case Order erred in finding Item 96 is 

undisputed. These finding states that the Project will not cause (1.) a substantial 

change in accepted forest or farm practices, or (2.) a significant increase in the cost 

of accepted forest or farm practices on either land to be directly impacted by the 

project or on surrounding lands devoted to farm or forest use. 
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This Item is in dispute. The contested case file contains a great deal of testimony 

and exhibits regarding the increased costs because of the lack of a weed control 

program that will preclude weeds spreading to adjacent farm and forest lands, the 

costs associated with being unable to do aerial spraying around the transmission 

line, etc. 

The file and I personally provided a preponderance of evidence that the above 

items are in dispute. Since the hearings officer raised these issues of material fact 

and I have documented that they are disputed, the granting of the Summery 

Determination removing this issue from the contested case is incorrect. 

There are multiple additional factual and legal areas of disagreement which are 

included in the contested case file, but which were not included in the Proposed 

Order granting Summary Determinations on five issues for which a summary 

determination was requested and granted. I have provided a preponderance of 

evidence supporting the fact that the SD on just one of my cases was based upon 

an incorrect application of the law and rules governing this action. Due to the 

strict limits on the number of pages that are allowed in this appeal, I am only able 

to argue one of the Summary Determination Cases. I strongly believe that most, if 

not all the other 32 is issues disposed of in similar manner were based upon an 

incorrect application of the rules. 

Additional issues which are reflected in this Contested Case denial: 
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• The Conte_sted Case issue was restated in a manner that inappropriate limited 

the scope of the case. 

• Council lacks the authority to interpret rules of another agency, however, 

they interpreted Goal 4 requirements without contacting LCDC to establish 

how they were supposed to be applied. 

• The Summary Determination Order did not include factual disagreements 

which had been presented. 

• I was denied the use of Exhibits provided in the record for this 

contested case to support arguments on other related cases based upon 

a "Proposed" Summary Determination on this issue. (Pg. 1, 11-3) 

• The Department failed to require the use of the mandatory alternate methods 

for identification of forest land where SSURGO data was unavailable 

• The file contains no documentation or any statement indicating that ODOE 

contacted LCDC to obtain an interpretation of how the Goal 4 decisions are 

to be applied as required by statute. 

• ORS 469.504 and OAR 345-021-0050 and the Second Project Order 

require the 

Energy Facility Siting Council to determine that: 

The facility complies with applicable substantive criteria from the affected 

local government's acknowledged comprehensive plan and land use 
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regulations that are required by the statewide.planning goals an.d in effect on 

the date the application is submitted. State law regarding the identification of 

forest land for Goal 4 included the requirement that all land in the combined zones 

have a determination regarding soil capacity to produce timber. When rules are not 

amended within one year with the new material, they must apply the state law to 

their decisions ORS 197.646(1) and (3) ORS 197.250. 

Appeals comi decision in Wetherell v. Douglas County, 50 Or LUBAJ 67(2005) 

determined that soils with potential to produce between 17 and 76 cubic feet per 

acre per year in wood fiber are considered moderately productive Forest Lands. 

The Union County Planning Ordinance does not comply with the following 

requirements for determining Goal 4 forest land: 

• Forest land definition depends upon the property's capacity for production 

of commercial tree species (Potts v. Clackamas County 42 Or LUBA). 

• The set of prioritized, mandatory methods to determine areas in the 

combined Agricultural/Timber zone subject to Goal 4 must be used and it 

cannot be determined that land is not forest land by using a different 

methodology (Rogue Advocates v. Josephine County, 66, Or LUBA 45 

(2012). 

• A county cannot determine land is not forest land simply because it is not 

predominantly forested Cattoche v. Lane Co. 79 Or LUBA 466 (2019). 
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Hartell's chart, which he refers to as Exhibit 1, identifies 16 soil types as 
' ' ' , 

"Forest Land" and they include none with a cubic foot capacity per acre per 

year rating less than 63. There are 66 soil types with no cubic foot rating that 

are designated as "crop" or "range" that are being treated as "agricultural" 

land in the Grazing/Timber zone. 

Allowing a developer to avoid complying with land use laws denies forest 

landowners and the public the Goal 4 protections which do not exist for 

Agricultural land such as the requirement to compensate for habitat damages. 

An even greater concern, and the reason T chose this Summary Determination to 

appeal, is the fact that allowing a County Ordinance to waive State Land Use Laws 

means that State Land Use Statutes become meaningless. Any county could 

overrule them. 

I believe the above arguments and documentation provided you show that there is a 

need to reconsider all Summary Determinations. Denying contested cases for many 

different people regarding many different standards should be remanded. I am 

asking that the Summary Determination decisions be remanded back to Council to 

evaluate whether there were factual areas of disagreement in some of the 33 

contested cases denied through this process. To accept this outcome, you must 

believe that there was no disagreement regarding the facts of any of the cases 

where Summary Determinations were requested and given and that none of 
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the individuals and groups would have prevailed in litigation regarding the . . . 

issue. 

I am requesting, based upon the results before you, that this case as well as all 

the cases dismissed through Summary Determination be remanded back to 

the Energy Facility Siting Council requiring a reassessment of whether the 

Summary Determination decisions were consistent with the Rules and 

Statutes. 

Dated: December 21, 2022. 

By: ~ fhLM 
V' 

Irene Gilbert, Petitioner, Pro Se 
Representing Public and Personal Interest 
310 Adams A venue 
La Grande, Oregon 97850 
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DATE November 5, 2019 

TO Sarah Esterson, Senior Siting Analyst 
Oregon Department of Energy 

CC Gary Zimmerman (Golder} 

FROM Kara Warner, Charlie Voss 

TECHNICAL MEMORANDUM 
Reference No. 178839003 

EMAIL kwamer@golder.com 

REVIEW OF BAKEOVEN SOLAR PROJECT, EXHIBIT W: RETIREMENT AND FINANCIAL ASSURANCE 

Bakeoven Solar Project (Bakeoven} is a solar photovoltaic energy generation facility proposed by Bakeoven 
Solar, LLC ("Applicant"} with a nominal generating capacity of 303 megawatts (MW), and a proposed battery 
storage system capable of storing 100 MW of energy. The facility components are proposed to be sited on 
approximately 3,030 acres within a site boundary of approximately 10,615 acres in Wasco County, Oregon. 

Exhibit W of the preliminary Application for Site Certificate (pASC}1 contained the Applicant's proposal for 
compliance with Oregon Administrative Rule (OAR} 345-021-0010(1)(w) for facility retirement and site restoration 

( (also referred to herein as "decommissioning"} information required in a pASC, and with the Oregon Energy 
-~ Facility Siting Council (EFSC or "Council") Retirement and Financial Assurance Standard (OAR 345-022-0050).2 

Exhibit W includes proposed approaches to financial assurance, including that scrap value be considered to 
discount decommissioning bond obligations, separate financial assurance for separate facility portions, and a 
phased approach to the amount required in a decommissioning bond. The purpose of this memorandum is to 

provide the Oregon Department of Energy (ODOE} and the Council with the following: 

■ A summary of the case-history context surrounding the Council's current policy regarding scrap value. 

■ Recommendations regarding a change to or retention of the Council's policy, including rationale. 

■ Evaluation of potential financial risk associated with the Applicant's financial assurance proposal. 

■ Options for ODOE and the Council based on the Applicant's financial assurance proposal, and 

recommendations for compliance with the Council's Retirement and Financial Assurance Standard. 

1 Reviewed online at hltps://www.oregon.gov/energylfacilities-safetylfacmties/Pages/BSP.aspx (accessed October 2019 

2 Chapter 345 of Oregon Administrative Rules Is- available online at https://secure.sos.state.or.us/oard/dlsplayChapterRules.aciion7selectedChapter=79 (accessed Ociober 2019 

Golder Associates Inc. 
9 Monroe Parkway, Suite 270, Leke Oswego, Oregon, USA 97035 T: +1 503 607-1820 F: +1503607-1825 

Golder and the G IOAO are trademarks of Golder Associates Corporation golder.com 

ff 



f 

l 

/ 

Sarah Esterson, Senior.Siting Analyst 

Oregon Department of Energy 

Reference No. 178839003 

November 5, 2019 

whether the certificate holder becomes insolvent, the second is whether a new investor can be found to step in to 

so the facility would remain operational. 

The remaining chance event is for the scenario where the Council reduces the decommissioning cost by the scrap 

metal value but does not agree to reduce the decommissioning bond to $1.00 for the first 20 years. If the 

certificate holder becomes insolvent and no new investors step up so the facility would remain operational, there 

is a chance creditors will take legal action for the scrap value. The expected monetary loss for a branch is the 

probability-weighted average of its possible values. Estimating the chance event probabilities is outside the scope 

of this technical memorandum. However, while the probabilitjes for the Owner to become insolvent and Bakeoven 
.. . -··•---... -•---- -:::-:-:--:---..~ ~------ -:-~----

. to declare bankruptcy (i.e., no new investors step forward) are likely to be small, they are not zero and the 
likelihood in the future may be higher. 

;-' 

; 1
2.3 Recommendation 

/ The Council is advised to deny the Applicant's request to reduce the decommissioning bond to $1.00 once 

Bakeoven be ins commercial operation. Furthermore, already stated in Section 1.4, the Council 1s1ldvlsed 11ot to 

reduce the facility retirement and restora ion cost estimate by the estimated scrap or salvage value. These . $ 
recommendations are based on the assumption that the Council's objective in deciding on the · ants reguests ✓ \ 

, w mancial return to the Applicant would be • , t._Jv 
improved by eliminating the requirement for a decommissioning bond during the first 20 years of operation, the ~\· 0 
associated risk would entirely be borne by the State with no clear benefit. In addition, making these exceptions ~ ,.fa 
would set a precedent that, if applied to future applications for site certificate, would result in the State managing a ~ 

portfolio of decommissioning costs. Ultimately, the liability could negatively impact the State's credit rating. · ~ 

The above recommendations assume a fundamental objective of minime'.ing the moneta,y risk to the State. The ~~ :.j'.' 
objective determines how the potential outcomes of a decision should be measured and the kinds of uncertainties ~ -

to be considered. Another consideration is the Council 's risk appetite - the amount and type of risk they are ''{)Q, 
\. prepared to accept on behalf of the State in pursuit of EFSC objectives. Facility retirement and site restoration ~ 
·bonding requirements are required to manage or mitigate the risk of exposing the State to become responsible for~~ 

these costs. Eliminating or reducing the bonding requirements transfers the risk to the State. ( ~ 

~\\ : J ~'. 

(> GOLDER 

. «~ '~0~.~~ 
~r Y,~/~" ~?;1 
~~ 
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ITEM IA. RISK FACTORS 

IDACORP and Idaho Power operate in a highly regulated industry and business environment that involves si~ficant risks, many of . 
which are beyond the companies' control. The circumstances and factors set forth below should not be considered a complete list of 
potential risks that the companies may encounter. These risk factors may have a material impact on the business, financial condition, or 
results of operations of IDACORP and Idaho Power and could cause actual results or outcomes to differ materially from those discussed 
in any forward-looking statements. These risk factors, as well as other information in this report, including without limitation, in Part II -
Item 7 - "Management's Discussion and Analysis of Financial Condition and Results of Operations - Matters Impacting Future Results" 
in this report, and information in other reports the companies file with the SEC, may be important to understanding any statement in this 
2019 Annual Report or elsewhere and should be considered carefully when making any investment decisions relating to IDACORP or 
Idaho Power. 

IDACORP's and Idaho Power's businesses regularly face risks, many of which may cause future results to be different than anticipated as 
of the date of this report. Below are certain important utility-specific regulatory, operational, legal and compliance, financial and 
investment, and general business risks. IDACORP's and Idaho Power's reactions to material future developments as well as the utility 
industry's reactions to those developments may also impact the Companies' future results. 

UtilifY.-SP.ecific Regy)Jmrry~ 

Utility-specific regulatory risk includes the risks that federal, state, or local regulators may impose additional requirements and costs on 
Idaho Power and the utility industry, or require Idaho Power as a utility to make adverse changes to its business models, strategies, and 
practices. 

State or federal regulators inay not approve customer rates tl,at provide timely or sufficient recovery of Idaho Power's costs or allow 
Idaho Power to earn a reasonable rate of return, which could cause IDACORP's and Idaho Power's financial condition and results 

f' operations to be adversely affected. The prices that the !PUC and OPUC authorize Idaho Power fo charge customers for its retail 
.rvices, and the tariff rate that the FERC permits Idaho Power to charge for its transmission services, are generally t4e most significant 

factors influencing IDACORP's and Idaho Power's business, results of operations, liquidity, and financial condition. Idaho Power's 
ability to recover its costs and earn a reasonable rate of return can be affected by many regulatory factors, including the timing difference 
between when Idaho Power incurs costs and when Idaho Power recovers those costs in customers' rates (often called "regulatory lag" in 
the utility industry), and differences between the costs included in rates and the amount of actual costs incurred. Idaho Power is often 
required to incur costs before the IPUC, OPUC, or FERC approves the recovery of those costs, such as construction costs for new 
facilities, changes in the long-term cost-effectiveness or changes to the operating conditions of Idaho Power's assets that could result in 
early retirements of utility facilities, the costs of compliance with legislative and regulatory requirements, increased funding levels of a 
defined benefit pension plan, and the costs of damage from fires, weather-related events, and natural disasters. The IPUC, OPUC, and 
FERC may not allow Idaho Power to recover some or all of those costs on the basis that they find Idaho Power did not reasonably or 
prudently incur those costs or for other reasons. Ratemaking has generally been premised on estimates of historic costs based on a test 
year, so if a given year's actual costs are higher than historic costs, rates may not be sufficient to cover actual costs. While rate regulation 
is also premised oJi the assumption that rates established are fair, just, arid reasonable, regulators have considerable discretion in applying 
this standard. Decisions are subject to judicial appeal, which could lead to further uncertainty in regulatory proceedings. 

Economic, political, legislative, public policy, or regulatory pressures may lead stakeholders to seek rate reductions or refunds, limits on 
rate increases, or lower allowed rates of return on investments for Idaho Power. The ratemaking process typically involves multiple 
intervening parties, including governmental bodies, consumer advocacy groups, and customers, generally with the common objective of 
limiting rate increases or even reducing rates. The IPUC and OPUC may adopt different methods of calculating the allocation of the total 
utility costs in their respective jurisdictions, resulting in certain costs excluded in both states. Compliance with state and federal 
regulatory standards may also limit Idaho Power's ability to operate profitably. In the past, Idaho Power has been denied recovery, or 
required to defer recovery pending the next general rate case, including denials or deferrals related to capital expenditures for long-tenn 
project expenses. Adverse outcomes in regulatory proceedings or significant regulatory lag may cause Idaho Power to record an 
;mpairment of its assets or otherwise adversely affect cash flows and earnings and result in lower credit ratings, reduced access to capital 

d higher financing costs, and reductions or delays in planned capital expenditures. 

For additional information relating to Idaho Power's state and federal regulatory framework and regulatory matters, see Part I - Item 1 -
"Business - Utility Operations," Part II - Item 7 - "Management's Discussion and Analysis of Financial Condition and 
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!stilts of Operations - Regulatory Matters," a~d Note 3 - "Reguhitory Matters" to the consolidated financial statement$ of Part II - Item 
o in this report. 

Idaho Power's cost recovery mechanisms may not/unction as intended an(i, are subject to change or elimination, which may 
adversely affect IDACORP's and Idaho Power's financial condition and results of operations. Idaho Power µas power cost adjustment 
mechanisms in its Idaho and Oregon jurisdictions and a fixed cost adjustment mechanism in Idaho. The power cost adjustment 
mechanisms track Idaho Power's actual net power supply costs (primarily fuel and purchased power less wholesale energy sales) and 
compare these amounts to net power supply costs being recovered in retail rates. A majority of the differences between these two 
amounts is deferred for future recovery from, or refund to, customers through rates. Volatility in power supply costs continues to be 
significant, in large part due to fluctuations in hydropower generation conditions and high costs for the purchase ofrenewable energy 
under mandatory long-term contracts. While the power cost adjustment mechanisms function to mitigate the potentially adverse impact 
on net income of power supply cost volatility, the mechanisms do not eliminate the cash flow impact of that volatility. When power costs 
rise above the level recovered in current retail rates, Idaho Power incurs the costs but recovery of those costs is deferred to a subsequent 
collection period, which can adversely affect Idaho Power's operating cash flow and liquidity until those costs are recovered from 
customers. The fixed cost adjustment mechanism is a decoupling mechanism designed to remove a portion of Idaho Power's disincentive 
to invest in and support energy efficiency activities. This mechanism allows Idaho Power to charge Idaho residential and small 
commercial customers when it recovers less than the base level of fixed costs per customer that the IPUC authorized for recovery in the 
most recent general rate case. The power cost and fixed cost adjustment mechanisms are generally subject to change at the discretion of 
applicable state regulators, who could decide to modify or eliminate either mechanism in a manner that adversely impacts IDACORP's 
and Idaho Power's financial condition, cash flows, and results of operations. 

OJ!erational Risks 

Operational risk relates to risks arising from the systems, assets, processes, people, and external factors that affect the operation of 
IDACORP's or Idaho Power's businesses. 

( _ JACORP's and Idaho Power's business,financial condition, and results of operations may be negatively affected by changes in 
· customer growth or customer usage. Changes in the number of customers and customers' use of electricity are affected by a number of 

factors, such as population growth or decline in Idaho Power's service area, expansion or loss of service area, changes in customer needs 
and expectations, adoption rates of energy efficiency measures, customer-generated power such as from solar panels and gas-fired 
generators, demand-side management requirements, regulation or deregulation, and adverse economic conditions. An economic 
downturn or recession could also negatively impact customer use and reduce revenues and cash flows, thus adversely affecting results of 
operations. Many electric utilities, including Idaho Power, have experienced a decline in usage per customer, in part attributable to 
energy efficiency activities. State or federal regulations may be enacted to encourage or require mandatory energy conservation or 
technological advances that increase energy efficiency, which could further reduce usage per customer. Also, changing customer needs 
and expectations could lead to lower customer satisfaction, reduced loyalty, difficulty in obtaining rate increases, legislation to deregulate 
electric service, and customers seeking alternative sources of energy and electric service. If customers choose to generate their own 
energy, discontinue a portion or all service from Idaho Power, or replace electric power for heating with natural gas, demand for Idaho 
Power's energy may decline and adversely impact the affordability of its services for remaining customers. While Idaho Power has 
recently experienced a net growth in usage due to an increase in the number of customers, when adjusted for the impacts of weather, the 
average monthly usage on a per customer basis for Idaho residential customers has declined from 1,039 kWh in 2010 to 936 kWh in 
2019. Rate mechanisms, such as the Idaho fixed cost adjustment, are designed to address the financial disincentive associated with 
promoting energy efficiency activities, but there is no assurance that the mechanism will result in full or timely collection of Idaho 
Power's fixed costs, which are currently collected in large part through the company's volume-based energy rates that are based on 
historical sales volume. Any undercollection of fixed costs would adversely impact revenues, earnings, and cash flows. The formation of 
municipal utilities or similar entities for distribution systems within Idaho Power's service area could also result in a load decrease. The 
-loss ofloads resulting from some of these events may result in IDACORP and Idaho Power modifying or eliminating large generation or 
transmission projects. This could in tum result in reduced revenues as well as write-downs or write-offs if regulators detennine that the 
costs of the projects were incurred imprudently, which could have a material adverse impact on IDACORP's and Idaho Power's financial 

l 
~ondition, results of operations, and cash flows. 

...:onversely, if Idaho Power were to experience an unanticipated increase in the demand for energy through, for example, the rapid 
addition of new industrial and commercial customers or population growth in the service area, Idaho Power may be required to rely on 
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1 In addition to the PPA, the applicant relies on the warranties provided by solar panel 
2 · manufactures to demonstrate that the useful life of a solar project exceeds 25 years, and 
3 argues that this is reason for Council to find that the likelihood of facility abandonment during 
4 initial operation would be low. 
5 

6 In ASC Exhibit W, the applicant provides an example to support its proposal -thP. 2016 
7 SunEdison bankruptcy case. The applicant describes that at the time of their bankruptcy in 
8 2016, Sun Edison had an entire portfolio of development and operating assets. When Sun Edison 
9 declared Chapter 11 bankruptcy, these assets were repackaged and sold to other energy 

10 developers, such as Terra Nova, NRG Energy, and the Middle Eastern-backed firm Greenko 
11 Energy. Because of the way in which these deals are structured, the applicant argues that it is 
12 not realistic that a multi-million dollar energy generation project would ever need to be 
13 decommissioned in the first 20 years of facility operation, or during the term of the Power 
14 Purchase Agreement, as there is both a contractual obligation to deliver energy and a revenue 
15 stream. On this basis, the applicant requests Council consideration of a phased approached to 
16 financial security for decommissioning because the risk of facility abandonment within the first 
17 2,0 years of operations is near zero. ~ 

~: /~uring the Council's review of the DPO, it was concluded that uncertainties remain in th •~ 
2P ssurances prov1 e to the State by a PPA, even with consideration of the a lican ' ro osed ·· 

; {1 ecute a security interest with t e tate. Council concluded that the variation in ./-
\ 22 e istoricall acce ted full bond or letter of / 
' _// 
~3 
2~ matmn and expertise of sub"e // 

~~- ~~~---- - __ Y_m_g_s_o_le_l_y_o_n_i_nf_o_r_m_a_ti_o_n_p_ro_v_i_d_ed_b_y_th_e_ap _______ f_t_h_e _,;,· 
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Council Appointed Consultant Review of Applicant's Proposal 

In accordance with ORS 469.470(6), at the September 26-27, 2019 meeting, Council appointed 
Golder Associates, Inc. (Golder) based on their experience and qualifications related to the 
Council's Retirement and Financial Assurance standard, as a qualified consultant to provide 
technical expertise in review of the above-requested approach (i.e. discounted 
decommissioning amount based on scrap metal value, and a phased decommissioning surety 
approach). Golder's scope of work included: review case history and context of ODOE's policy 
of not allowing scrap value to be applied to decommissioning bond amounts; and evaluate the 
financial risk of the phased decommissioning surety approach. 

Summary of Review of Applicant's Request for Use of Scrap Metal Value 

Council has historically reviewed requests for consideration of scrap metal value. In the early 
2000s, Council allowed retirement bonds to be reduced to account for the value of salvage or 
scrap metals. In 2006 and 2007, the Department recommended and Council agreed to 
implement a policy limiting use of scrap value in decommissioning estimates and bond amounts 
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1 the State, with unclear value in return to the Department, Council, and State for accepting that 
2 risk. 
3 

4 Based on the findings presented here, the Council confirms that it would not change its policy 
5 on use of scrap metal value in lowering a bond or letter of credit obligation as there has been 
6 no change in the risks previously identified by Council as the reasons to limit use of scrap metal 
7 value. 
8 \ 
9 / Summary of Review o A licant's Request for Phased Decommissioning Surety\ 

w / ~ '\. 
11/ . \ 

,..12 Charlie Voss, Principle in Risk and Decision Analysis at Golder, reviewed the applicant's hased \ 
/ 13 ecommissioning surety approac an ana yzed that the approach, of reducing the bond \ 

/ 14 amount to $1 for the first 20 years of operation, would result in significant risks to the State \ 
/ 15 including risk of a non-operational facility and the potential for the State to incur all costs \ 

.\.,.·. 16 associated with the decommissioning if the assets in bankru t are not ac uired b a not er \ 
17 solar operator/deve oper. Moreover, if the certificate holder were to become iosalvent and no 

\

1 

18 new investors stepped up so the facili would remain o erational there is a chance cred~ 
19 would take egal action for the scrap value. While the probabilities for the applicant to become 

\

·.. 20 insolvent and declare bankruptcy (i.e., no new investors step forward) are ik 
21 theyare not zero an t e I e I ood in the uture may e 1g er based on technolo 

1 22 ges, or o er uture c anges that are unknown at this time. The 
\ 23 ecause e eve oper is an independent power producer, and not a 
\ 24 u 1 1 y, w 1c wou ave access o rate recovery authorization from a state PUC to dismantle 
\ 25 and restore a facility site. As was stated above under the Department's assessment of scrap -
'26 metal value, accepting such a proposal would have the effect of putting extra risk upon the 

\\ 
21 Department, the Council, and the state, with unclear value In return to the Department, 
28 .. Council, and State for accepting that risk. 

'· 29 '• / •·--------- ------- \,,. ~­ .......... /, · 

39 ' Therefore, based on Golder's analysis and the above-stated risk, the Council will not consider a , .. . / 
phased decommissioning surety as sufficient for meeting the Council's standard. v/ 31 

32\ \ 

33 
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Conclusion 

Subject to compliance with Retirement and Financial Assurance Conditions 1, 2 and 3, the the 
Council finds that the proposed facility can be restored adequately to a useful, non-hazardous 
condition following permanent cessation of construction or operation of the proposed facility. 
Subject to compliance with Retirement and Financial Assurance Conditions 4 and 5, the Council 
finds that the applicant has a reasonable likelihood of obtaining a bond or letter of credit in a 
form and amount satisfactory to the Council to restore the site to a useful, non-hazardous 
condition. 
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Kate Brm:vn, Governor 

To: Energy Facility Siting Council 

From: Christopher M. Clark, Siting Policy Analyst & Rules Coordinator 

Date: August 13, 2021 

Subject: Agenda Item G (Action Item): 
Surety Bond Template Update for the August 27, 2021, EFSC Meeting 

Attachments: Attachm_~nt 1: Draft Amended Bond Template 
Attachment 2: Draft Amended Letter of Credit Template 

STAFF RECOMMENDATION 

550 Capitol St. NE 
Salem, OR 97301 

Phone: 503-378-4040 
Free: 1-800-221 -8035 

FAX: 503-373-7806 

Staff recommends the Council amend the Surety Bond Template, as shown in Attachment 1, to 
ensure that a bond would perform if a Surety gives notice of its intent to cancel a bond and the 
certificate holder fails to provide an acceptable replacement. 

BACKGROUND 

The Council has adopted rules requiring each certificate holder to provide a surety bond or 
letter of credit before beginning construction of a facility. The bond or letter of credit must be 
provided in a form and amount satisfactory to the Council to restore the site to a useful, non­
hazardous condition, and must be maintained at all times until the facility has been retired. 
OAR 345-025-0006(8). These requirements provide assurance that the people of Oregon will 
not be burdened with the costs of restoring the site if the certificate holder is unable or 
unwilling to properly decommission the facility following permanent cessation of construction 
or operation of the facility. 

Both bonds and letters of credit are commonly used and accepted forms of security, but there 
are some important differences. A surety bond provides a guarantee that the principal (e.g. the 
certificate holder), will meet the requirements of a contract (e.g. the site certificate.) If there is 
a documented breach in the terms of the contract, the surety will make payment to the Obligee 
(e.g. the State) to ensure that the contract is fulfilled. A letter of credit, on the other hand, is a 
bank's guarantee that it will pay a set amount to the letter holder upon demand and does not 
typically require proof of a breach to perform. 

As shown in the table below, the Council has financial assurance on file for approximately 
$168.2 million in estimated retirement costs. About 56 percent of the total amount was assured 
through letters of credit, with the remining 44 percent assured through surety bonds . 

August 13, 2021 Page 1 of 4 



Table 1: Energy Facility Security Deposits as of April 1, 2021. 

Project Name Instrument 20-2.1 Value 

Biglow Canyon Wind Farm LOC $17,825,000 

Columbia Ethanol Project Bond $315,244 

Carty Generating Station LOC $23,011,000 

Coyote Springs Cogeneration LOC $4,117,500 

Golden Hills Wind Bond $11,903,000 

Hermiston Generating Project Bond $7,102,200 

Hermiston Power Project LOC $5,139,883 

Klamath Cogeneration Project Bond $5,431,244 

Klamath Generation Peakers Bond $709,759 

Klondike Wind Power 111 Bond $11,857,000 

Leaning Juniper Wind Power Bond $12,245,000 

Mist Underground Storage Facility Bond $4,557,800 

Montague Wind Power Bond $7,865,000 

Port Westward Generating Project LOC $11,276,462 

Shepherds Flat Central LOC $10,451,000 

Shepherds Flat North LOC $8,672,000 

Shepherds Flat South LOC $10,225,000 

South Mist Pipeline Extension Bond $120,228 

Summit Ridge Wind Farm LOC $63,129 

Stateline Wind Project-1&2 Bond $7,004,000 

Stateline Wind Project-3 Bond $4,903,000 

Wheatridge Renewable Energy Facility 1 LOC $3,444,000 

TOTAL $168,238,449 

The Council has adopted standardized templates for each security instrument that is accepted 
under the rules. The Council and Department periodically review the template language to 
ensure that the templates provide adequate assurance for the costs associated with retirement 
and site restoration and is consistent with current industry and regulatory practices. While both 
the bond and letter of credit templates were reviewed and are attached to this staff report, 
staff is not recommending changes to the letter of credit template at this time. 

BOND TEMPLATE ASSESSMENT 

The bond template provides that the bond will perform only when the certificate holder has 
failed to fulfill its obligations to retire the facility and restore the site. When a certificate holder 
permanently ceases construction or operation of a facility it must provide an application for 
termination of its site certificate that includes a final retirement plan for the site explaining the 
actions that will be taken to restore the site to a useful, non-hazardous condition. OAR 345-027-
0110. The bond is released once the restoration activities described in an approved retirement 
plan are complete. If the certificate holder fails to submit a retirement plan, or fails to comply 

August 13, 2021 Page 2 of 4 
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Kate Brown, Governor 

To: Energy Facility Siting Council 

From: Sarah Esterson, Senior Policy Advisor 

Date: September 10, 2021 

t:::\ oREGON 
~ DEPARTMENT OF 

~ .ENERGY 

550 Capitol St. NE 
. Salem, OR 97301 

Phone: 503-378-4040 
Toll Free: 1-800-221 -8035 

FAX: 503-373-7806 
www.oregon.gov/energy 

Subject: Agenda Item D (Information Item): Overview of the Energy Facility Siting 
Council's Retirement and Financial Assurance standard (Part 2) for the 
September 24, 2021 EFSC Meeting 

BACKGROUND 
The Energy Facility Siting Council (Council) was created to oversee a comprehensive system for 
the siting, monitoring and regulating of the location, construction and operation of all energy 
facilities in Oregon. ORS 469.300. To carry out this purpose, the legislature entrusted the 
Council with the authority to decide whether to issue a site certificate for any energy facility 
proposed to be constructed or operated in Oregon. ORS 469.470(1). The Council's decision to 
issue a site certificate is binding upon state agencies and local governments and requires those 
agencies and governments to issue any permits specified in the site certificate without further 
proceedings. ORS 469.401(3). 

In order to issue a site certificate, the Council must, in part, determine that the preponderance 
of the evidence on the record of proceedings on an application supports the conclusion that the 
facility, "complies with the applicable standards adopted by the council pursuant to ORS 
469.501 or the overall public benefits of the facility outweigh any adverse effects on a resource 
or interest protected by the applicable standards the facility does not meet." ORS 469.503(1). 
With some exceptions, the Council must make similar finding of compliance for other state laws 
and administrative rules, and with the statewide land use planning goals adopted by t he Land 
Conservation and Development Commission. See ORS 469.503(3) and (4). 

The legislature provided the Council with broad authority to determine both the scope and 
format of its standards, but has provided a number of subjects which the standards may 
address, including the "financial ability and qualifications of the applicant." ORS 469.501(1)(d). 
The Council adopted a standard to address this subject under OAR 345-022-0050, the 
"Retirement and Financial Assurance Standard." 

In Part 1 of this overview, presented at the August 27, 2021 Council meeting, staff provided a 
summary of how the Retirement and Financial Assurance Standard works, legislative and 
rulemaking history of the standard, and an overview of the substantive requirements of the 
standard and its associated application requirements. In Part 2, staff will provide a more 
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detailed explanation of how the standard is applied, including an explanation of the process for 
retiring a site and for preparing, reviewing, and updating cost estimates. 

( - APPLICATION OF THE STANDARD 

A~ par"t of its review, the Council must reyi~w th~_applicant's proposed retirement estimcJte and 
det~;min~-lf-th,ta'mo~~1:- i·;-;·uffic1i"iiL''~nd if any additionalm6nit6riffg and mitigation pr~grams 
~rcond.ltion;~re required to e~;ure that the site will be able to be restored to a useful, non­
hazardous condition. The Council's rules establish additional procedural and substantive 
requirements through mandatory conditions and compliance obligations. These include rules: 

• Requiring the certificate holder to submit a bond or letter of credit that is acceptable to 
Council prior to beginning construction and maintaining that bond or letter of credit until 
the facility has been retired. OAR 345-025-0006(8) 

• Requiring the certificate holder to submit a proposed retirement plan for Council approval 
within 2 years after permanent cessation of construction or operation of the facility, and 
retiring the facility according to the plan. OAR 345-025-0006(9) 

• Authorizing use of the bond or letter of credit to retire the facility according to a retirement 
· plan developed by the Depc1rJmentjf th~ _Council finds that the certificate holder failed to 
meet its obligations-to retire the facility. 345-025-0006(16) 

PREPARATION AND REVIEW OF DECOMMISSIONING COST ESTIMATE 

Decommissioning a facility typically includes dismantling facility structures and components, 
removing materials from the site for recycling or disposal, and restoring the site to a useful, 
nonhazardous condition. The extent of required decommissioning activities may be influenced 
by the zoning of the site, agreements with underlying landowners, and ongoing use of related 
or supporting facilities for other purposes. 

It is important to note that a certificate holder is not required to remove all facility components 
as part of the decommissioning process. Certain facility components, such as access roads or 
transmission infrastructure may be left in place if they would support allowed uses at the site. 
For many facilities sited on lands zoned for Exclusive Farm Use, foundations and buried utility 
infrastructure are only required to be removed to a depth of three feet, and components that 
are more than three feet below grade may be abandoned. 

Estimated Cost of Site Restoration 
While no specific methodology is required to be used when estimating decommissioning costs, 
all applicants must include the specific actions and tasks to restore the site to a useful, non­
hazardous condition; an estimate of the total and unit costs of restoring the site to a useful, 
non-hazardous condition; and a discussion and justification of the methods and assumptions 
used to estimate site restoration costs. OAR 345-021-00lO(l)(w)(B)-(D). 

While the applicant is also required to estimate the projected useful life of the facility no 
discounting of future costs is allowed, and the estimate must be provided using current cost 
values. OAR 345-021-00lO(l)(w)(C). As discussed below, an annual inflation adjustment is 
provided to ensure that future price changes are accounted for. 
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,t· .. lnflation Adjustments 

\ site certificate conditions for the decommissioning bond or letter of credit require certificate 
holders to adhere to two inflation adjustments. The first inflation adjustment r_E!qt,,1jJ~_S.cllJ . 
evalua.ti.Q_IJ __ CJf_t_n~ <;:hang~ in dollar value from th~ quart~;/ye~-;the esti·~;i~·-i-;·-based tg_the. 
quart~r/year of facilitycons_t:ruction ~omme~c-e'rn~-nt. S-i-t~ ~~rtifi~-a1:e co~ditio~-s -p-~~s~~ibe, with 
some-Hexi-bilitv: the first adjustm-~nt- method ·as follows: . 

• The final amount of the bond or letter of credit must be adjusted to present value, using 
the U.S. Gross Domestic Product Implicit Price Deflator, Chain Weight, as published in 
the Oregon Department of Administrative Services' "Oregon Economic and Revenue 
Forecast" or by any successor agency and using the index value and the quarterly index 
value for the date of issuance of the bond or letter of credit. 

• If at any time the index is no longer published, the certificate holder must request 
Department/Council input on an acceptable, comparable calculation to adjust the 
approved dollar amount to present value. 

The second inflation adju~vnent a~lies annually after the initial bond or letter oJ cr~dit is 
recefvea-from the ceriifkate holder byth~--D;p~rt~-~~1:·:-- .. - --- --- ·-- · · ··· - · -~ ·· 

• The total bond or letter of credit amount must be adjusted on annual basis, based on a 
date cycle consistent with the date of issuance/effective date, using the same methods 
identified above. 

The condition requires the bond or letter of credit amount to be evaluated annually by the 
Department's Fiscal Analyst, and to be adjusted based on changes in the prices of goods and 
services in the U.S., as reflected by the GDP Price Deflator. Based on this review, the 
Department issues letters to all certificate holders requesting adjustment of the bond or letter 
of credit amount to ensure the condition is both satisfied and accurately accounted. 

/,. .,~ 

_/ Built Facility Adjustments 
· Site certificate conditions for the decommissioning bond or letter of credit allow certificate 

..._\ _ __. holders to adjust the final amount based on final number of facility components built within the 
._ allowed construction duration. It is fairly standard for a built facility to include significantly less 
. number of facility components than the maximum number approved. This adjustment applies 
\ solely to the number of facility components. 

Historically, site certificate conditions have not authorized a certificate holder to change the 
tasks, actions or cost estimating method as part of the adjustment. Because site certificate 
conditions do not allow adjustment to the decommissioning tasks, actions or cost estimating 
method, if requested by a certificate holder, would be considered substantive given that the 
standard requires Council to find that the facility decommissioning amount is satisfactory for 
restoring the site to a useful, nonhazardous condition, prior to approval. Therefore, based on 
typical site certificate condition language, a change in tasks, actions and estimating methods 
would necessitate formal review, likely in the form of an amendment. 
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Adjustment Considerations 
Council's evaluation of whether an applicant or certificate holder's decommissioning estimate is 
satisf~ctory for restoring th.e facility site to a useful, nonhazardous condition is discretionary . . 
.More specifically, to find that a decommissi.oning estimate is satisfactory, there is not a.specific 
estimating method or tool that must be used; there is not a specific or average amount that 
must be identified; and there are not restrictions on the process Council imposes to ensure that 
the decommissioning amount is satisfactory for the duration of facility operations. Therefore, 
given that estimating methods differ, and decommissioning activities and cost may vary over 
time, beyond variation in inflation, Council has the authority to consider whether site certificate 
conditions should contemplate other types of adjustments, as part of its findings of whether 
the decommissioning estimate is satisfactory. Other types of adjustments could include 
periodic revaluation in estimating methods and/or decommissioning and restoration actions by 
the certificate holder, the Department or Department's third-party consultant. 

Applicant/Certificate Holder Requests for Adjustments 
Applicant's and certificate holders often request Council consideration of other adjustments to 
the decommissioning amount, either short or long term. Some applicants have requested that 
Council allow credit for the scrap value of metals in facility components to be included in 
decommissioning cost estimates, but since at least the mid-2000's the Council has not allowed 
scrap values to be considered based on concerns over fluctuating market value and the risk that 
third party creditors or other parties could assert a claim against the scrap or salvage value in 
tp.e event that a certificate holder became insolvent or declared bankruptcy. 

// / 

Some applicants have requested Council consideration of a reduced bond or letter of credit 
after the facility is in commercial operation, based on assurance provided through a security 
agreement and an executed Power Purchase Agreement. For example, in one ASC, an applicant 
proposed to submit to the Department, prior to construction, a bond or letter of credit in the 
approved amount, to be in place until the facility was in commercial operation. Then, after the 
initial year of operation, applicant proposed to file a Uniform Commercial Code (UCC) financing 
statement with the State of Oregon, where evidence of the filing would be provided to the 
Department prior to construction and the bond or letter of credit would be reduced to $1. 
Then, in Year 20, or the last year of the applicant's Power Purchase Agreement (PPA), 
whichever were later, the bond or letter of credit would be based on the full facility 
decommissioning amount, for the remainder of the facility's operational life. 

Council's review of the above example concluded that uncertainties remain in the assurances 
provided to the State by a PPA, even with consideration of the applicant's proposed conditions 
to execute a security interest with the State. Council concluded that the variation in proposal to 
meet the standard, from the historically accepted full bond or letter of credit amount necessary 
for facility decommissioning, would be more appropriately evaluated through rulemaking, 
where information and expertise of subject matter experts could be considered, rather than 
relying solely on information provided by the applicant in favor of the proposal. 
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Hanley Jenkins, Chair ■ Marcy Grail, Vice-Chair ■ Kent Howe ■ Mary Winters ■ Jordan Truitt ■ Cynthia Condon 

Table of Contents 

Energy Facility Siting Council 
January 23-24, 2020 

Meeting Minutes 

Thursday, January 23, 2020 at 5:00 p.m. 
Friday, January 24, 2020 at 8:00 a.m. 

Best Western Plus Hood River Inn - Columbia Room 
1108 E. Marina Way 

Hood River, OR 97031 

A. Consent Calendar-Approval of minutes; Council Secretary Report; and other routine Council business. 

1/ 

B. Pre-Approved Financial Institutions - Council Decision (Action Item) - Maxwell Woods, Senior Policy Advisor. 

C.1 Boardman to Hemingway Transmission Line, Cou.ncil Review of Draft Proposed Order and Public Comments 
(Action Item) - Kellen Tardaewether, Senior Siting Analyst, Sarah Esterson, Senior Siting Analyst, Maxwell 
Woods, Senior Policy Advisor. 

C.2 Boardman to Hemingway Transmission Line, Council Review of Draft Proposed Order and Public Comments 
(Action Item) - Kellen Tardaewether, Senior Siting Analyst, Sarah Esterson, Senior Siting Analyst, Maxwell 
Woods,· Senior Policy Advisor. 

D. Permanent Amendment Rulemaking - Council Decision (Action Item) - Christopher Clark, Rules Coordinator 

E. Public Comment Period - This time was reserved for the public to address the Council regarding any item 
within the Council's jurisdiction that is not otherwise closed for comment. 

F. (Working Lunch) Shepherds Flat South Request for Amendment 2, Turbine Repower Amendment (Action 
Item) - Chase McVeigh-Walker, Senior Siting Analyst. 

G. Shepherds Flat Central Request for Amendment 3, Turbine Repower Amendment (Action Item) - Chase 
McVeigh-Walker, Senior Siting Analyst 

H. Council Review of Requests for Reconsideration and Rehearing, Summit Ridge Wind Farm Site Certificate 
Amendment #4 (Possible Action Item) - Maxwell Woods, Senior Policy Advisor, and Patrick Rowe, Legal 
Counsel. 

I. Solar PV Rulemaking (Information Item)- Christopher Clark, Rules Coordinator. 

The meeting materials presented to Council are available online at: https://www.oregon.gov/energy/facilities­
safety/facilities/Pages/Council -Meetings.aspx 

Oregon Department of Energy 550 Capitol Street NE Salem, Oregon 97301 1-800-221-8035 Page 1 of 32 



( 

they would be further discussing more about this and the transportation and management plan in Public 
Services on Fridaf 

. . . . 
Council Member Winters stated that a use agreement is different than a condition of approval that requires . 
to upgrade infrastructure, like paving it for example. It surprised her that you .could have commercial use on 
a road that was typically for recreation and that it's gravel. 

Chair Jenkins responded to Council Member Winters that it's residential and recreational and that it's too 
steep tci pave. It would be a toboggin run certain times of the year, if it got icy and it was paved you'd 
have no control. There is no room to pave it either. 

Council Member Winters asked if it's a gravel road doesn't it still become an issue in the winter? 
Chair Jenkins replied that they sand it, and people use chains that live up there. There is very little 
recreational use of Morgan Lake in the winter except for some ice fishing. There is very little use of the 
park during the winter. 

Mr. Woods asked Council if they could talk more about this tomorrow, there were a lot of comments that 
came up regarding these roads. The proposed route does go over the road they were talking about, but both 
routes would use the road . Mr. Woods went on to mention the Glass Hill Alternative, the BLM call~d Glass 
Hill it's preferred route even though this is not their land. It's not preferred by anyone except BLM, the land 
owners preferred the land further to the East. Numerous comments came in asking how Council couldn't 
even consider BLM's preferred route. The response is it's not Federal land, and Idaho Power is not required 
to comply with non-Federal land identified by the BLM. So the Glass Hill route is not even in the application. 

Chair Jenkins stated that they were not being presented as an alternative. Even though there is a fair amount 
of testimony related to this. 

Ms. Tardaewether thanked Mr. Woods for bringing that point up as people are still asking about why other 
alternative routes were not being included. 

Section IV.G. Retirement and Financial Assurance: OAR 345-022-0050 
Council Member Winters: I don't know about the rest of you, but I had little to no ability to figure out if this is 
appropriate or a good deal, referring to staff's proposed conditions allowing Idaho Power to variation to the 
typical bond requirements. Even simple bonds are not easy, and making it complicated usually means it's hard to 
call out the bond. The bond is only as good as it's enforceability. Ms. Winters asked Patrick if they've done 
research on this. 

Legal Counsel Rowe responded that his predecessor is the one who researched this along with Mr. Woods. 
So Mr. Woods would probably be in a better position to speak about it. He did have a chance to review her 
analysis, and his understanding was that it is sufficient. DOJ did look at this and they found it was sufficient, 
but maybe Mr. Woods would be able to speak more to that. 

Mr. Woods stated that ODOE and DOJ have worked on this issue since it's been one of the bigger issues of 

< 
.. how to do this that is fair yet minimize risk to the State. There were two parts to this, one being the facility ) 

would never likely be removed according to Idaho Power and second is that Idaho Power is a regulated utility 
in two states that has rate recovery options. The argument is that there would be money if the facility had to 
be retired and removed . He felt this was a reasonable approach. 

Council Member Howe stated $140 million today wouldn't have the same purchasing power in 100 years. 
Mr. Woods responded that inflation is built in, and it's different than the 1/16th construction. The $140 
million was on 2016 dollars. So at the time of construction commencement, should Council approve the 
approach would be updated for inflation at the time of construction and again in the future to account for it. 

Secretary Cornett mentioned that every single bond the agency has annual inflation built in. 
~''Vft7WZT3iWM7flb H'fi!Wiii. 
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Ms. Tardaeweth_er asked if the department had ever cashed in or used a bond? 
Secretary Cornet1; confirmed to his knowledge a bond has never peen cashed in. 

Council Member Winters stated it's not.an easy process, but 50 years seems like a long time to her. Technology is 
changing extremely fast, so in 50 years the world could be so different. She felt 20 years seemed more 

f reasonable to her. If the project had to be abandoned or changed going through the PUC today is very hard, and ~ 
protective of the rate payers. Their purpose is to protect the rate payers so they don't care. The bond is where~ 
they are acting on behalf of local governments protecting against bankruptcy. 

Chair Jenkins agreed with Mary that 50 years was a long time. He understands transmission lines, and knows the 
plan is they would remain there a long time. They would more likely be repowered than replaced. He is 70 years 
old looking back 50 years there lic1tl been a lot of changes. 

Meeting adjourned at 7:38 pm 

Friday, January 24, 2020 - Hood River, OR 

Call to Order: The meeting was called to order at 8:01 a.m. on January 24, 2020 by Chair Hanley Jenkins. 

Roll Call: Council Chair Hanley Jenkins, Vice Chair Marcy Grail, and Council Members Kent Howe, Mary Winters, 
and Jordan Truitt were present. 

Oregon Department of Energy representatives present were Assistant Director for Siting/Council Secretary, Todd 
Cornett, Senior Policy Advisor Maxwell Woods, Rules Coordinator Christopher Clark, Senior Siting Analyst Kellen 
Tardaewether, Senior Siting Analyst Sarah Esterson, Senior Siting Analyst Chase McVeigh-Walker, Operations 
Analyst Sean Mole, Division Assistant Michiko Mata, and Public Affairs Specialist Cliff Voliva. EFSC Counsel Patrick 
Rowe of the Department of Justice was also present. 

Opening Remarks 

Secretary Cornett indicated there were no agenda modifications. 

C.2 Boardman to Hemingway Transmission Line, Council Review of Draft Proposed Order and Public 
Comments4 (Information Item) - Kellen Tardaewether, Senior Siting Analyst, Sarah Esterson, Senior Siting 
Analyst, Maxwell Woods, Senior Policy Advisor. Council received a presentation reviewing the Boardman to 
Hemingway Transmission Line Draft Proposed Order (DPO), comments received on the DPO and responses 
from Idaho Power (applicant) to comments received on the DPO. The Boardman to Hemingway Transmission 
Line is a proposed 500 kV transmission line, approximately 280 miles long in Oregon, that would cross five 
Oregon counties. Idaho Power Company is the applicant. This item was continued from the December 2019 
meeting. For project details visit Department's Boardman to Hemingway Transmission Line Project 
webpage. 

More information is located on the Council Meetings website for additional details pertaining to this 
presentation. 

4 Audio for Agenda Item C.2 = 00:02:39 - January 24, 2020 
.. .£& !Et.UQiMl!J!i.i,."elW a i ms::s.:&:.&....i\fli!iA:ll!if !ii!!l!II.HEC:WLJJA.:Z.UL'!tUl100kL.....,.. * ,,..,.,, ,t J m...a-.....£.L ~~.xm --Oregon Department of Energy 550 Capitol Street NE Salem, Oregon 97301 1-800-221-8035 Page 11 of 32 



Legal Counsel Patrick Rowe reminded council of where they were in the process, and this is their opportunity to 
provide any direction to.staff in regards to changes, revisions, or supplementations between the DPO, and the 
Proposed Order. Mr. Rowe.acknowledged they ha<;i really good discussion~ yesterday, but if they had any actual 
directions regarding to standards, he suggested that Council bring those up as they occur instead of waiting until 
the end. 

Vice Chair Grail recused herself and stepped away from the council table. 

Section IV.G. Retirement and Financial Assurance: OAR 345-022-0050 (Continued from Thursday) 
Council Member Winters asked if they were going to go back to the financial piece they ended with Thursday 
evening? 

Council Member Winters stated that she would like to give direction to staff regarding a shorter bond time. 

Chair Jenkins also expressed interest in something less than the 50 years. Then asked the other Council 
Members how they felt. 

Council Member Truitt stated that he agreed with Ms. Winters that they have no idea what the next 50 years 
will hold at the rate technology is improving. Mr. Truitt stated he didn't know if 50 years was a good time line 
or not. Are the communities going to develop their own efficient energy sources along the way that they 
don't require the transmission line in the next 50 -100 years. Are there studies or reports on this? 

Ms. Tardaewether stated that there were additional comments that she wasn't sure if Council wanted them to 
review them or not. 

Council agreed that they did want to bring them back up. 

Secretary Cornett asked Ms. Tardaewether if she could bring up the 5 year language. This is where we want to 
look at the language to see where there is opportunity at 5 year increments to make changes and require 
additional bonding amounts based upon changed circumstances. He wanted Council to look at it, and see if it 
provided comfort, as circumstances change it's not just waiting for the 50 year period for something to kick in. 

Mr. Woods said one more thing to consider about the standard itself is that the bonding is the "back-stop to the 
back-stop to the back-stop," meaning this only comes into play if Idaho Power or any of it's successors do not 
exist at a time when the transmission line would not be used. Requiring the State of Oregon to remove it from 
the landscape. The first obligation to the standard is met through mandatory conditions. If the facility is 
operated for a certain period of time, and then no longer needed, the owner of the facility has to remove and 
restore the land. Which would be Idaho Power or if purchased by another entity. It's only in the event that the 
owner goes bankrupt or the owner walks away from their obligation to maintain the facility, and no other 
ownership takes place. So this is used as a last piece of protection, this is not to be used to retire the facility at 
some point in the future. 
! ' 

I \ 
/ Council Member Winters stated that this all assumes things have gone bad in the industry. The same way things \ 

/ have happened in nuclear sites even though this may not have happened in Oregon with energy sites it has '\ 
( · happened with other industries that the public has had to pay for due to things going wrong. The 5-year is better \., 
\. protection because it's required, it's something that EFSC will need to be comfortable with the expertise to \.,,. 
\ 
\ . analyze the economics of the industry every 5 years, as it's a lot to ask of volunteer citizens to understand, .i/ 

believe, and trust the hired consultants. That is the purpose of bonds to begin with because EFSC members 
\ aren't experts at understanding the industry. Of course the entities are going to give good reports, they aren't 

\ going to say they will be going under in 3 years, and they really should be posting a bond. Reality is it's going to 
(__ happen a couple years after they come in. It is a risk. 

Ms. Tardaewether stated we could include language that the department may engage one of its consultants ' 
to do an independent review. 

UUff&iCil&AQd~ 
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Oregon Energy Facility Siting Council 

1 the 60 landowners of parcels that contain forest land, 19 responded; the applicant reviewed 
2 the responses to confirm the results of field surveys and GIS imagery surveys. 
3 

4 As presented in ASC Exhibit K Attachment K-1, the applicant analyzed potential impacts from 
5 proposed facility construction and operation on all Goal 3 (agriculture) and Goal 4 (forest) 
6 lands, including rangeland. (See the Agricultural Assessment, Exhibit K, Attachment K-1 for 
7 detailed analysis of impacts on Goal 3 land5 ond Attochmcnt K-2 for a detailed analysis of 
8 potential impacts on forest lands). Both local governing bodies within the forested portion of 
9 the proposed facility, Umatilla County and Union County, have established agriculture/forest 

10 zone!>. In Umatilla County, the zone Is called the Grazing+arm zone, and in Union County, the 
11 zone is called the Timber-Grazing zone. As explained further in Exhibit K (sections 6.5.2.2 and 
12 6.6.2.3), for hybrid agricultural/forest zones, the applicant worked closely with the Umatilla 
13 County Planning Department and Union County Planning Department to determine the 
14 predominant use of the parcels in the applicable agriculture/forest zones and analyzed the 
15 potential impacts of the proposed facility. 
16 

17 In Umatilla County, the Grazing/Farm (GF) Zone is a hybrid farm-forest zone that includes 
18 agricultural land, rangeland, and forest .land. The Umatilla County Development Code does not 
19 specify an approach for determining whether a particular parcel zoned GF is Goal 3 or Goal 4 

20 land. Consistent with Umatilla County Planning Department policy, therefore, county planning 
21 staff reviewed aerial photographs and determined that the land within the site boundary in the 
22 GF Zone is all forested Goal 4 land. Accordingly, in Umatilla County, the applicant classified all 
23 "hybrid" zone land within the analysis area as forest land. All land that could potentially be 
24 designated as forest land in the analysis area was analyzed. 
25 

26 In Union County, the Timber-Grazing Zone is a hybrid zone and includes both farm and forest 
27 uses. The applicant worked closely with Union County to determine the predominant use on 
28 each of the 61 parcels that are crossed by the site boundary that are located wholly or partially 
29 within the Timber-Grazing Zone. In order to determine the predominant use on each parcel, 
30 data from the Natural Resources Conservation Service (NRCS) Soil Survey Geographic Database 
31 (SSURGO) was used along with the Union County tax lot data (parcel data). GIS mapping 
32 software was used to determine which SSURGO soil type comprised the most acres within each 
33 parcel. Accordingly, the analysis considered NRCS soil data when classifying land as either range 
34 or forest. Union County provided the applicant with a table listing the SSURGO soil types found 
35 throughout Union County and the corresponding predominant use value for each soil type. This 
36 analysis resulted in a preliminary predominant use value for each parcel within the site 
37 boundary based on SSURGO soils data. Union County then reviewed each parcel's initial 
38 predominant use value against 2011 aerial photography and tax lot records and adjusted the 
39 predominant use to reflect current land use. In the Timber-Grazing zone, none of the parcels 
40 involved in the analysis had their initial predominant use value adjusted through the Union 
41 County review process. However, SSURGO data for 18 of the total 61 parcels was not available 
42 and therefore the above analysis could not be performed. These 18 parcels are located in the 
43 vicinity of the National Forest and were determined to have a predominant use of forest. 
44 Accordingly, the applicant's analysis of forest lands in Union County includes an analysis of 
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Oregon Energy Facility Siting Council 

o Value of Economic Base= $182/acre 
o 530 acres lost x $182/acre = $97,000 lost plus or minus 

• Umatilla County# Forested Acres= 715,000 acres 
o Value of Forestland Economic Base = $354,200,000 
o Value of Economic Base = $495/acre 
o 246 acres lost x $495/acre = $120,000 plus or minus 

The preliminary ASC was submitted in 2013, aligning with the reference date of the Oregon 
Forest Resources Institute information source. However, due to the extended time interval 
(2013 - 2020) of the ASC review, the Department was not able to locate an electronic version of 
the referenced 2013 information source. Based on the Department's review, electronic 
information available from the Oregon Forest Resources Institute provides the following 2017 

facts (see source references in footnotes): I/ l( O / f1.f2 it Clvc-/' 
• Union County# Forested Acres= 791,000 acres235 

· J {) 0 c.M<? 
o Value of Forestland Economic Base= $317,500,000236 • X ~ · 
o Value of Economic Base = $401/acre '-¢ 2j (} ] d CJ A__{) Jr-
o 530 acres lost x $401/acre = $212,530/yr economic loss ) (J ,=, .._..,~ 

o $212,530/yr x 100 yrs= $21.3 million economic loss, over 100 years c=::J..-(,,/ 

• 
II ·'2 <t6 ; 

Umatilla County# Forested Acres= 572,000 acres237 
. J , I 6 a 

o Value of Forestland Economic Base= $220,100,000238 ]{.~Of!-:: 
o Value of Economic Base= $385/acre •r-:2 <(;'\s O _., A .N 
o 246 acres lost x $385/acre = $94,710/yr economic loss v ./ ~ , 
o $94, 710/yr x 100 years = $9.5 million economic loss, over 100 years 

Based on the Department's evaluation of Oregon Forest Resources lnstitute's 2017 timber 
harvest and economic base data by county, as presented above, potential impacts to the cost of 
accepted forest practices from the proposed facility include an annual economic revenue loss of 
$212,530 and $94,710 in Union and Umatilla counites, respectively; and, based on the 100 year 
(or more) estimated useful life of the proposed facility, a long-term loss of $21.3 million and 
$9.5 million in Union and Umatilla counties, respectively. The applicant notes that the actual 
value of a articular landowner's timber would be valued.based on a timber appraisal 
completed at the time of land acquisition. As further described be ow, in addition tot e land 

235 Information source available at: https://knowyourforest.org/sites/default/files/documents/Union-state­
economic-19.pdf. Accessed April 29, 2020. 

236 See Table A21, p. 101 in report available at: http://theforestreport.org/wp-content/uploads/2019/07 /OFRl-
2019-Forest-Sector-Economic-Report-Web.pdf. Accessed April 29, 2020. 

237 Information source available at : https://knowyourforest.org/sites/default/files/documents/Umatilla-state­
economic-19.pdf. Accessed April 29, 2020. 

238 See Table A21, p. 101 in report available at: http://theforestreport.org/wp-content/uploads/2019/07 /OFRl-
2019-Forest-Sector-Economic-Report-Web.pdf. Accessed April 29, 2020. 
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regarding the location of the proposed facility within EFU zones. 

(ODOE - B2HAPPDoc15 ApASC Second Amended Project Order 2018-07-26, pages15-16of 
29.) 

90. The proposed transmission line crosses forest-related land use zones in Umatilla and 
Union Counties. In Union County, the proposed facility crosses land in land in the Timber­
Grazing Zone, a hybrid farm-forest zone that includes farmland, rangeland, and forestland. 
(ODOE - B2HAPPDoc3-19 ASC 1 l_Exhibit K_Land Use_ASC 2018-09-28, pages 42,238 of 
614.) 

91. The Union County Zoning, Partition and Subdivision Ordinance (UCZPSO) requires 
land in the Timber-Grazing Zone to be evaluated based on its "predominant use" to determine 
whether it is Goal 3 farmland or Goal 4 forestland. 39 Idaho Power worked with Union County 
planning staff to determine the predominant use of each of the 61 Union County parcels within 
the project site boundary located in the Timber-Grazing Zone. (ODOE- B2HAPPDoc3-19 ASC 
l l_Exhibit K_Land Use_ASC 2018-09-28, page 238 of 614.) 

92. _To determine the predominant use on each Union County hybrid-zoned parcel, Idaho 
Power used data from the National Resources Conservation Service .Soil Surve Geo ra hie ·• 
D_atabase (SS , Union County tax lot data, and GIS mapping software. Based on a table 
provided b Union Coun lanning staff listing each SSURGO soil type and the corres ondin 
predominant use value for each soil type, a o Power assigned eac parcel an · · · 
_predominant use value. lpaho Power t en a · oun y review each parcel ' s initial 
predominant use value against 20il aenal photography and tax lot records to ad t tffe 
pre PDoc3-19 ASC 11 Exhibit 
K~ an se _ - - , page o . 

93. Union County's review ofldaho Power's predominant use analysis did not result in 
any adjustments to the predominant use value Idaho Power initially assigned to parcels in the 
Timber-Grazing Zone. For 18 of the 61 parcels in the Timber-Grazing Zone located near the 
National Forest, there was no SSURGO data available. Therefore, for these 18 parcels, in the 

39 In this context, Union County defines "predominant use" as "the most common use of a parcel when 
differentiating between farmland and forest land." UCZPSO 1.08. The Union County Zoning Ordinance 
further states: 

In detem1ining predominant use NRCS Soil Conservation Service soil maps will be used 
to determine soil designations and capabilities. The results of this process will be the 
most important method in detennining the predominant use of the parcel. Other factors 
which may contribute to determining predominant use include parcel characteristics such 
as a commercial stand of timber, and the current use of the property. Removing a 
commercial stand of timber from a property will not result in a conversion of 
predominant use unless the property is disqualified as forest land by the Oregon 
Department of Forestry. 

(UCZPSO 1.08.) 
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,---
(_ · absence of soil data, Idaho Power conservatively determined that the land had a predominant use 

of forestland. (ODOE - B2HAPPDoc3-19 ASC 1 l_Exhibit K_Land Use_ASC 2018-09-28, page 
239 at 614.) 

94. Idaho Power's predominant use analysis for the 61 parcels crossed by the proposed 
project in Union County's Timber-Grazing Zone showed that the predominant uses within the 
site boundary are split between forest and range land, with a negligible amount of high value 
crop land. (ODOE - B2HAPPDoc3-19 ASC 1 l_Exhibit K_Land Use_ASC 2018-09-28, page 
239 of 614.) Idaho Power determined that, for the Proposed Route in Union County, 
approximately 53 percent of Timber-Grazing zoned land has a predominant use of rangeland and 
about 47 percent had a predominant use of forestland. For the hybrid-zoned land along the 
Morgan Lake Alternative Route, Idaho Power determined that about 60 percent had a 
predominant use of rangeland and about 40 percent was forestland. (Id.) 

95. In ASC Exhibit K, Attachment K-2, the Right-of-Way Clearing Assessment, Idaho 
Power addressed existing forestry practices adjacent to the project and impacts to those practices 
that may occur as a result of the construction and operation of the project. Idaho Power 
described the county costs of the project within the forested lands analysis .area. Idaho Power 
explained that Union County has 899,000 acres (69%) of foresifan~ out_q(a total land area of 
1,303,000 acres.40 Idaho Power explained that the "economic impact to forest sector jobs in 
Union County is approximately $97,000, which will be partially offset by agriculture or range 
land uses after the conversion." (ODOE- B2HAPPD,oc3-19 ASC ·1 !_Exhibit K_Land Use_ASC 
2018-09-28, page 613 of614.) 

96. In ASC Exhibit K, Attachment K-2, Idaho Power also represented as follows: 

The Forested Lands Analysis Area includes approximately 1,249 acres of forest 
and range lands; however, th~ forested acreage subject to permanent impact b 
conversion is substantially less (approximately 776 acres . ased on the results of 
tneforested lands survey and analysis of the potenual impacts and efforts to 
minimize and mitigate for project impacts, the Project will not cause (1) a 
substantial change in accepted forest of farm practices; or (2) a significant 
increase in the cost of accepted forest or farm practices on either lands to be 
directly impacted by the Project or on surrounding lands devoted to farm use. 

(ODOE-B2HAPPDoc3-19 ASC l l_Exhibit K_Land Use_ASC 2018-09-28, pages 613-14 of 
614.) 

40 As addressed in the Ruling on Issues LU-2, LU-3, LU-5 and LU-6, in ASC Exhibit K, Attachment 2, 
Idaho Power erred in calculating the percentage loss to the forestland base in Umatilla and Union 
Counties. However, the math errors were not material to Idaho Power's Goal 4 analysis and/or the 
proposed facility's compliance with the Land Use Standard. As pe1iinent here, in Union County, the 
percentage of land that would be converted from forestland to agricultural or range use is actually .059 
percent (and not .00059 percent, as erroneously stated in ASC Exhibit K). See Ruling on Issues Ll{_-J, _ I _ / 

LU3,LU-o/;dLU-6atw ~J/~ ,f-r} 6~ 
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ARTICLE 5.00 

A-4 TIMBER-GRAZING ZONE · 

5.01 PURPOSE 

The purpose of the: Timber-Grazing Zone (A-4) is to rotect anu maintain forest lands for 

agriculture, grazmg, an orest use, co~istent with existing and future needs for agricultural and .. 

foresfproducts. I he A-4 Zone is also intended to allow other uses that are compatible with 

agricultural and 
0

forest activities, to protect scenic resources and fish and wildlife habitat, and to 

maintain and improve the quality of air, water and land resources of the county. 

The A-4 Zone has been applied to lands designated as Timber-Grazing in the Land Use Plan. 

The provisions of the A-4 Zone reflect the forest land policies of the Land Use Plan as well as 

the requirements of ORS Chapter 215 and OAR 660-006 and 660-033. The minimum parcel 

sizes and other standards established by this zone are intended to promote commercial, 

agricultural, and forest operations. 

t --, .. 5.02 PERMITTED USES 
) 

In the A-4 Zone predominantly farmland lots and parcels shall comply with Section 2.02 

Permitted Uses and predominantly forest land parcels shall authorize the following uses and 

activities and their accessory buildings and uses subject to the general provisions set forth by this 

ordinance. 

In the A-4 Zone, the following uses and activities and their accessory buildings and uses are 

permitted subject to the general provisions set forth by this ordinance: 

1. Farm use as defined in ORS 215.203. 

2. Forest operations or forest practices including, but not limited to, reforestation of forest 

land, road constrnction and maintenance, harvesting of a forest tree species, application 

of chemicals, and disposal of slash. 

3. Temporary on-site strnctures that are auxiliary to and used during the term of a particular 

forest operation. 

4. Physical alterations to the land auxiliary to forest practices including, but not limited to, 

those made for purposes of exploration, mining, commercial gravel extraction and 

processing, landfills, dams, reservoirs, road constrnction or recreational facilities. 

Article 5.00 Page 1 



Oregon Energy Facility Siting Council 

1 

2 The Council modifies 'General Standard of Review Condition 777 below to remove the la·nguage 
3 of the condition that does not apply to transmission lines and maintain the portion of the 
4 condition that would apply to the facility. · 
5 

6 General Standard of Review Condition 7: The certificate holder may begin construction, as 
7 defined in OAR 345-001-0010(12), or create a clearing on a part of the site if the certificate 
8 holder has construction rights on that part of the site and the certificate holder would 
9 construct and operate part of the facility on that part of the site even if a change in the 

10 planned route of transmission line occurs during the certificate holder's negotiations to 
11 acquire construction rights on another part of the site. 
12 [CON-GS-02, Mandatory Condition OAR 345-025-0006(5)] 
13 

14 General Standard of Review Condition 8: If the certificate holder becomes aware of a 
15 significant environmental change or impact attributable to the facility, the certificate holder 
16 shall, as soon as possible, submit a written report to the Department describing the impact 
17 on the facility and any affected site certificate conditions. 
18 [GEN-GS-04, Mandatory Condition OAR 345-025-0006(6)] 
19 

20 General Standard of Review Condition 9: Upon completion of construction, the certificate 
21 holder shall restore vegetation to the extent practicable and shall landscape all areas 
22 disturbed by construction in a manner compatible with the surroundings and proposed use. 
23 Upon completion of construction, the certificate holder shall remove all temporary 
24 structures not required for facility operation and dispose of all timber, brush, refuse and 
25 flammable or combustible material resulting from clearing of land and construction of the 
26 facility. In the annual report, the certificate holder shall report to the 
27 Department restoration activities, and applicable sections of the Reclamation and 
28 Revegetation Plan provided as Attachment Pl-3 of the Final Order on the ASC, by county 

77 Modifications proposed to the OAR 345-025-0006(5) mandatory condition language are as follows, "Except as 
necessary for the initial survey or as otherwise allO'.ved for wind energ•,• facilities, transmission lines or pipelines 
under this section, The certificate holder may flet-begin construction, as defined in OAR 345-001-0010, or create a 
clearing on any part of the site until the if the certificate holder has construction rights on that part of the site even 
if a change in the planned route of transmission line occurs during the certificate holder's negotiations to acquire 
construction rights on another part of the site . For the purpose of this rule, "construction rights" means the legal 
right to engage in construction activities. For ,...,ind energy facilities, transmission lines or pipelines, if the certificate 
holder does not have construction rights on all parts of the site, the certificate holder may nevertheless begin 
construction, as defined in OAR 345 001 0010, or create a clearing on a part of the site if the certificate holder has 
construction rights on that part of the site and: 

(a) The certificate holder would construct and operate part of the facility on that part of the site even if a 

change in the planned route of a transmission line or pipeline occurs during the certificate holder's 

negotiations to acquire construction rights on another part of the site; or 

(b) The certificate holder would construct and operate part of a wind energy facility on that part of the site 

even if other parts of the facility were modified by amendment of the site certificate or were not built." 
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OREGON DEPARTMENT OF ENERGY 

· • Recreation may b'e addressed in the FEIS but it is unclear at this time as to whether the 
information that will be provided in the FEIS will be adequate to demonstrate compliance with 
the Council's Recreation standard. 

• Private land easements or land acquisitions are outside EFSC jurisdiction. On April 24, 2018 the 
Department issued a memo titled; "Energy Facility Siting Council Decisions for Linear Facilities 
with Restricted Access within a Site Boundary: Boardman to Hemingway Transmission Line." 
This memo outlines how the Department will review applications and make recammen.dat.i.Qns 
t& Council for biological, cultural and archaeological rnsources that have b.een evalw:itPrl in the 
.. -pASC and ASC. I-or linear facilities, such as the B2H transmission line, there are situations where 
the applicant is able to conduct field surve son several parcels · · ite boundary~ 
may no a e access on adjacent parcels. In such circumstances, it may be possible that the 
combrnabon of on-site field surv ·on of existin data, aerial 
p otograp 1y, and "over the fence" surveys may meet the information requirements of Exhibits 
H, J, P, Q, and S.Jf the field survey coverage is sufficient for ODOE and the applicable reviewing 

'agencies to consider that the information provided is representative of the biological species 
occurrence or habitat, it is possible that this information could be sufficient to be evaluated for 
compliance with the applicable Council standard. Such may be the case for the Council's Fish 
and Wildlife Habitat standard, Threatened and Endangered Species Standard, and the Structural 
Standard that require field surveys. Once site access is gained to unsurveved areas for wetlands 
and waters of the state and historic, cultural and arcbaeo.legieal resources, that smvey 
information must be provided to ODOE and EFSC via an aroendm@nt process for complia;ce 

_ ----=-,. 

with the applicable Council standard and statutory and obligations, for those specific areas and 
resources, if identified. Nevertheless, the applicable exhibits in the ASC shall include as much 
information as possible about the results of the field surveys conducted to date in the analysis-c-

-~ 

For these reasons, it is recommended that work plans for resource reports that support the NEPA FEIS 
be written so that one set of ground studies collects all the information needed for both the FEIS and 
the application for site certificate. Where mitigation is proposed, t a licant ma draft a sin le 

, mitigation plan th91. rneets botb Bl M and EFSC requirements. 

To the extent that IPC will rel on the FEIS or its supportin res 
comp 1ance wit EFSC standards, ODOE suggests that IPC devel e 
informa 10n ram the resource reports and the FEIS with the information that is understoo to b 
-~or e app 1cat1on. This document may be prepared before the application for site 
c:ertlticate is submitted to assist the a lica and ODOE with identif in area --. s;, 
5_1lone may no require enough information for a complete EFSC application IPC can then supply the 
needed additional information in the a Ii cation for site certificate. 

VIII. EXPIRATION DATE OF THE NOTICE OF INTENT 

In accordance with OAR 345-020-0060, the Boardman to Hemingway Transmission Line NOi was 
originally scheduled to expire on July 6, 2012 . Pursuant to OAR 345-020-0060(1) on March 22, 2012, IPC 
submitted a petition requesting a one-year extension of the expiration of the NOi. On April 25, 2012, the 
Council granted IPC's petition and established the expiration date for the NOi as July 6, 2013. IPC 
submitted a pASC on February 27, 2013 ahead of the NOi expiration date. Due to route changes, IPC 
submitted the ApASC on July 19, 2017. 

Boardman to Hemingway Transmission Line 
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March 12, 2021 

Idaho Power provides a redacted copy of Exhibit S, Attachment S-10, Appendix D (Visual 
Assessment of Historic Properties Forms) as Gilbert Request No. 1(f), Att. D, Redacted 
S-10, App. D. This attachment contains the assessment forms that Idaho Power's 
consultants completed while conducting the Intensive Level Surveys to assess potential 
impacts from the Project to historic resources within the analysis area. This attachment 
contains only the assessment forms for Oregon Trail resources, including resources 
located on both public and private lands. Each assessment form includes a description of 
the existing integrity of the resource and an analysis of the potential Project impacts. Idaho 
Power has redacted locational information from these assessment forms, particularly for 
those resources located on private lands and/or not generally accessible. 

g. See response to Gilbert, Request No. 1(f), Att. D, Redacted S-10, App. D. 

IDAHO1POWER'S SUPPLEMENTAL RESPONSE TO IRENE GILBERT'S DISCOVERY 
REQUEST NO. 1 (MAR. 12, 2021 ). 

In your Request for Discovery Orders, you clarified that you sought information regarding 
Idaho Power's decision to apply different methodologies to assess potential visual impacts 
in the BLM's NEPA review process and in the EFSC site-certificate process. That request, 
had it actually been made, would have been objectionable as not reasonably likely to 
produce information that is generally relevant to the contested case, because the issue 
before the Council is whether the analysis that the Company submitted in its Application 
for Site Certificate ("ASC") has demonstrated compliance with the Council's Historic, 
Cultural, and Archaeological Resources Standard. Any separate methodology 
demonstrating compliance with federal standards in the BLM NEPA review process is not 
generally relevant. Notwithstanding, Idaho Power provides the following supplemental 
response: 

The methodology applied in the BLM NEPA review process to assess potential impacts 
and mitigation planning for cultural resources is detailed in the Final EIS, beginning on 
page 3-1378. Bureau of Land Management, Final Environmental Impact Statement and 
Proposed Land Use Amendments for the Boardman to Hemingway Transmission Line 
Project at 3-1378 (Nov. 2016) (available at 
https://eplanning.blm.gov/public projects/nepa/68150/90593/108795/03 Chapter 3 Par 
t 3 3.2.13 to 3.2.19.pdf). For a summary of the methodology that Idaho Power applied 
in the EFSC site-certificate process to assess potential visual impacts to Oregon Trail 
resources, including the various elements from other methodologies that Idaho Power 
incorporated into its analysis, see Exhibit S, Attachment S-2, Section 4.0. 

The methodology that the BLM applied in the NEPA review process was specificall 
tailored to assess compliance with the federal NEPA requirements. In the EFSC process, 
Idaho Power developed its own methodology to determine compliance with the Council's 
Historic, Cultural and Archaeological Resources Standard. Any differences in results 
between the state and federal studies are due to the differences between the applicable 
standards, differing prescribed methods of analysis in the federal and state process, or 
the timing of the different studies. To the extent that you may be concerned that the state 
analysis resulted in a finding of no impact for a particular Oregon Trail segment, while the 
federal approach resulted in the finding of an impact, please note that a finding of an 
impact under either state or federal analysis will require mitigation by Idaho Power unde 
the applicable standard. 
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IN THE SUPREME COURT OF THE STATE OF OREGON 

In the Matter of the Application for Site 
Certificate for the Boardman to 
Hemingway Transmission Line 

IRENE GILBERT 
Petitioner 

V. 

OREGON DEPARTMENT OF ENERGY, 
OREGON ENERGY FACILITY SITING 
COUNCIL, and IDAHO POWER 
COMPANY 

Respondents 

Energy Facility Siting Council 

OAH Case No. 2019-ABC-02833 

Supreme Court No. S069924 

REQUEST FOR ORAL ARGUMENT 

To the Calendar Clerk for the Court of Appeals: 

Petitioner, IRENE GILBERT, unrepresented Pro Se, hereby requests that the 

above-captioned case, scheduled to be submitted to the court on January 18, 2023, 

be scheduled for oral argument before the Oregon Court of Appeals on that date. 

Petitioner is requesting, if possible, that her oral argument to follow the case 

S069919. 

Since no Reply Briefs are allowed, Petitioner thinks it would only be fair to 

provide her the opportunity to present oral argument after having seen the Agency 

and IPC briefs. Petitioner believes the Justices would benefit from hearing her 

response to the Agency/IPC briefs, and from being able to ask her questions about 

REQUEST FOR ORAL ARGUMENT 1 



her brief. 

Petitioner understands that she would only have a limited period of time to 

present the argument. Petitioner understands that she would need to be respectful 

and conduct herself in the same manner that any attorney would, and she promises 

to do so if allowed to argue. 

Dated: December 21, 2022. 

By: ~tU&d: 
p 

Irene Gilbert, Petitioner, Pro Se 
Representing Public and Personal Interest 
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CERTIFICATE OF FILING 

I hereby certify that on this date I filed this Request for Oral Argument with 

the Appellate Court Administrator by Regular Mailing pursuant to ORAP 9.05(3). 

DATED: December 21, 2022. 

~~ 
f 

Irene Gilbert, Petitioner, Pro Se 
Representing Public and Personal Interest 



CERTIFICATE OF SERVICE 

I further certify that I have this date served a copy of this Request for Oral 

Argument on each party in this case by U.S. Postal Service, Certified Mail. 

DATED December 21, 2022. 

~ ~,tJy;t--
?7 

Irene Gilbert, Petitioner, Pro Se 
Representing Public and Personal Interest 

Denise G. Fjordbeck, OSB No. 822578 
Patty Rincon, OSB No. 162336 
Jordan Silk, OSB No. 105031 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301 
Telephone: 503-3 78-6002 
denise.fiordbeck do· .state.or.us 
att .rmcon o .state.or.us 

o .state.or.us 

At~ome_ys for.Respondents Oregon Department of Energy and Energy Facility 
S1tmg Council 

Lisa Rackner, OSB No. 873844 
Jocelyn C. Pease, OSB NO 102065 
McDowell Rackner & Gibson PC 
419 SW 11 th Avenue, Suite 400 
Portland, OR 97205 
Tele hone: 503-595-3925 
lisa mr -law.com 



Sara Kobak, OSB No. 023495 
Andrew J. Lee, OSB No. 023646 
Schwabe, Williamson & Wyatt, P.C. 
1211 SW 5th Aven., Suite 1900 
Portland, OR 97204 
Telephone: 503-222-9981 

Attorneys for Respondent/ Applicant Idaho Power Company 

Karl G. Anuta, OSB No. 861423 
Law Office of Karl G. Anuta, PC 
735 SW First Avenue, 2nd Floor 
Portland, OR 97204 
Tele hone: 503-827-0320 
k a c inte ra.net 

Attorneys for STOP B2H 

f 







  1 - CERTIFICATE OF SERVICE  

 

DOCKET PCN 5 - CERTIFICATE OF SERVICE 

I hereby certify that on December 29, 2022 Idaho Power Company’s Letter regarding EFSC 

Appeals – Irene Gilbert’s Motion to Amend Opening Brief, Amended Opening Brief, Request for 

Oral Argument, and Order was served by USPS First Class Mail to said person(s) at his or her last-

known address(es) as indicated below: 

 
By: USPS First Class Mail: 
 
John C. Williams 
PO Box 1384 
La Grande, OR 97850 
 
 
DATED:  December 29, 2022 

 
/s/ Alisha Till  
Alisha Till 
Paralegal 
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