BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
LC 41
In the Matter of Idaho Power Company’s
Application to Include the Boardman to
Hemingway Transmission Line in its
Acknowledged Integrated Resource Plan
(“IRP”)

Motions

1
2

STOP IDAHO POWER’S MOTION TO
POSTPONE AND MOTION TO
CONSOLIDATE PROCEEDINGS

Pursuant to OAR 860-014-0010(1) & (2) and OAR 860-014-0025, Stop Idaho

3

Power, a party in the above-captioned docket, hereby moves the Commission to

4

postpone further proceedings in this docket and, when Idaho Power Company (“Idaho

5

Power” or “Company”) files its 2009 Integrated Resource Plan (“IRP”) in June, to

6

consolidate proceedings in this docket with proceedings in the 2009 IRP docket.

7

The relief requested is brought under and supported by two Commission

8

administrative rules. First, OAR 860-0014, captioned “Postponements and

9

Continuances of Hearings,” provides:

10
11
12
13
14
15
16

(1) Any party may request a postponement of a hearing. The party must
provide the reasons why the postponement is necessary. The
Commission or Administrative Law Judge (ALJ) may require oral requests
for postponement of a hearing to be confirmed in writing.
(2) The Commission or ALJ may grant a postponement of a hearing and
may, at any time, order a postponement on his/her own motion.
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Second, OAR 860-014-0025, captioned “Consolidation of Proceedings,” provides,

2

“Proceedings may be consolidated for hearing at the discretion of the Commission or

3

Administrative Law Judge.”

4
5
6
7

Points and authorities in support of this motion are set forth below.
Memorandum of Points and Authorities
Stale Data in Idaho Power Company’s 2006 Integrated Resource Plan
In this proceeding Idaho Power Company must establish a need for the B2H

8

transmission facility. The Addendum, however, has for its basis the outdated 2006 IRP.

9

Consequently, the Addendum would only partially update a plan that will be recreated

10
11

from the ground up in a few short months.
Idaho Power’s 2006 IRP, onto which Idaho Power seeks to tack its Addendum,

12

has little relevance to the realities of today’s economic circumstances. As the

13

Commission knows, since the acknowledgment of the 2006 plan the nation and the

14

Northwest have been buffeted by the greatest economic downturn since the 1930s.

15

During the community hearings in Ontario, Oregon, on March 26, Pat Phillips, a long-

16

time resident and local real estate agent who is also member of Stop Idaho Power,

17

addressed the “bleak picture that for the economic growth of the Treasure Valley.”

18

Exhibit 1, Testimony of Pat Phillips, at 6. She cited a newspaper article from November

19

2008 indicating a “deep recession” for Idaho, id. at 1, a December article that put

20

unemployment in Nampa at 7.8 percent and in Caldwell at 8.8 percent, id. at 2, the

21

impact from expected loss of 2000 jobs at the Micron later this year, id., the planned job
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losses at The Idaho Statesman, id. at 3, the loss of 122 teachers in the Boise school

2

system, id., the impact of the shutdown of the Tamarack Resort in Valley County, id. at

3

4, plummeting sales of Boise Cascade products, id., the impact of the failure of MPC

4

Computers, id. at 5, the effect of the economic crisis on Boise Contemporary Theater,

5

id., the deep slide in housing sales in Ada and Canyon counties, id., and cuts at State of

6

Idaho, Boise State University, and various medical facilities. Id. at 6. She then rebutted

7

Idaho Power’s optimistic projections for housing in the Treasure Valley, noting that

8

actual figures “were no where near [Idaho Power] projections.” Id. at 6-7. Ms. Phillips

9

concluded her remarks by stating,

10
11
12
13
14
15
16
17

Therefore, based on the summary of factual data, coupled with the
economic downturn, I contend that Idaho Power has overstated its need
for power running through the proposed Boardman to Hemingway line,
and I ask that you insist on waiting for their updated projections which will
be forthcoming in their 2009 Integrated Resource Plan due out this
summer.
Id. at 8.
Ms. Phillips’ remarks were necessarily addressed to the immediate economic

18
19

crisis facing residents of the Treasure Valley. The economic crisis is not only local,

20

however, it is both regional and national. At this writing there are news reports that

21

unemployment nationally has jumped to 8.5 percent, a 25-year high.1 Regionally,

22

Oregon’s unemployment rate of 10.8 percent is among the highest in the nation,2 and
1

Bob Willis & Rich Miller, “U.S. May Keep Losing Jobs After Unemployment Hit 25-Year High” (April 4,
2009), available at
http://www.bloomberg.com/apps/news?pid=20601087&sid=ar8O8agGg9AY&refer=home/.
2
Bob Willis, “Jobless Rate Exceeds 10% in Three More U.S. States” (March 27, 2009), available at
http://www.bloomberg.com/apps/news?pid=20601087&sid=aBTa0e1ODD5k&refer=home.

Page 3 – Stop Idaho Power’s Motion to Postpone
and Motion to Consolidate Proceedings

Thomas H. Nelson, Attorney at Law
3
PO Box 1211
Welches, OR 97067
Tel: 503.622.3123
Email: nelson@thnelson.com

1

the peak apparently is still to be reached. These facts belie the rosy picture of

2

economic health and robust growth that Idaho Power attempts to paint in its

3

Addendum.3
Recently, Idaho Power apparently sensed that, because economic conditions are

4
5

deteriorating so rapidly, it needed to update both the Addendum and the 2006 IRP.

6

Instead of filing a written update to the Addendum, however, the Company

7

supplemented the record during the March 26 field hearing, taking a significant amount

8

of the time that had been reserved for local citizen input. This approach not only

9

reduced the amount of time available to local citizens who lack the ability to make

10

formal filings, it also precluded a meaningful review and response to the new data. A

11

Company representative later acknowledged the need to put in the new data; when a

12

local resident remonstrated to Idaho Power's David Angell that the Company had

13

monopolized 45 minutes of the scheduled two-hour forum, Mr. Angell replied, “Yes, but

14

we got it [the new material] into the record.” Exhibit 2, Affidavit of Roger Findley at 2, ¶

15

7.
The new information Idaho Power put into the record of the Ontario field hearing

16
17

was anything but fair and balanced. Following the Ontario hearing Mr. Findley

18

requested from a Commission representative a copy of Idaho Power’s Ontario

19

PowerPoint presentation and compared it to a presentation that Idaho Power made to
3

There is also concern in the utility industry that “a permanent shift in consumption”” has occurred that
would have led to significantly lower demand regardless of the current economic crisis. Rebecca Smith,
“Surprise Drop in Power Use Delivers Jolt to Utilities,” Wall Street Journal (November 21, 2008), available
at http://online.w sj.com/article/SB122722654497346099.html.
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the 2009 IRP Advisory Committee on March 19. Mr. Findley’s review confirmed first

2

that all of the slides presented to the Ontario hearing contained information that was

3

neither in the acknowledged 2006 IRP nor in the Addendum. (This new material

4

appears slated to be included in the upcoming 2009 IRP.) Moreover, during the March

5

26 field hearing Idaho Power failed to cite, refer to, or even comment upon material it

6

earlier presented to the March 19 2009 IRP Advisory Committee meeting, which omitted

7

material addressed demand side reductions in two areas, viz., (i) the “Irrigation Peak

8

Rewards” program, which is anticipated to reduce peak loads this summer by an

9

additional 128 MW, and (ii) the EnerNOC contract, which is expected to reduce

10

commercial and industrial loads by 75 MW by 2011.4 Of course, presentation of this

11

material would have undercut Idaho Power’s alleged need for the B2H line.

12

11.

Id. at 2, ¶

Notwithstanding the new data, there is significant confusion surrounding Idaho

13
14

Power’s projected firm loads, and granting the motions will doubtless reduce that

15

confusion. For example, there is confusion in the record surrounding Micron

16

Technology’s firm load, which Ms. Phillips alluded to in her testimony. When Stop Idaho

17

Power inquired whether the reduction of that load was reflected in the Addendum, Idaho

18

Power first admitted that it was not. Then the Company stated:
In addition, the load forecast used in the IRP Addendum did not
include a new large load that comes on-line this year. As Hoku Materials,
Inc., begins coming on-line later this year, the increase in load due to
Hoku is expected to be far greater than any reduction expected from

19
20
21
22
4

A copy of the EnerNOC press release dated March 4, 2009, is attached as Exhibit 3.
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Micron. By the first quarter of 2010, Hoku demand is forecast to be 82
MW (without losses).

1
2
3
4

Exhibit 4, Idaho Power Company’s Response to Stop Idaho Power’s Data Request No.

5

7 (emphasis added). The Addendum, however, says otherwise: The anticipated Hoku

6

load is indeed reflected in the Addendum. Attention is directed specifically to page 8 of

7

the Addendum, which states,
•

The sales and load forecast reflects the increased expected demand
for energy and peak capacity of Idaho Power’s newest special contract
customer, Hoku Scientific, Inc., located in Pocatello, Idaho. Hoku
Scientific plans to begin operation in April 2009 and reach full capacity
by October 2009. . . .

8
9
10
11
12
13
14

Further evidence that the new Hoku load is already in the Addendum is present in the

15

table, “Expected Case Sales and Load Forecast” at page A-4 of the Addendum;

16

compare Additional Firm load of 136 MW in January 2009 with the December 2009

17

figure of 210 MW.

18

Idaho Power’s apparent confusion regarding its own firm loads is most likely a

19

consequence of the rapidly changing economic situation in the region. The best was to

20

resolve this confusion is to take a more deliberate, comprehensive approach regarding

21

Idaho Power's anticipated loads, which approach can best be implemented by holding

22

the present proceedings in abeyance and pursuing the 2009 IRP filing.

23

Misplaced Reliance on Hoku Scientific Projected Loads

24

Idaho Power places great reliance on the new Hoku load to establish its need for

25

the B2H line. That reliance is reflected graphically in its response to Stop Idaho

26

Power’s inquiry regarding the Company’s special contract customers. Exhibit 5, which
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1

is Idaho Power’s response to Stop Idaho Power’s data request 15, shows a dramatic

2

leap in 2009 that can only be attributable to the planned Hoku sales. Without Hoku, it

3

appears that Idaho Power’s projected additional firm load will decline through 2030.

4

Consequently the viability of the projected Hoku load deserves close examination.
Hoku Material, which has contracted with Idaho Power, is a wholly owned

5
6

subsidiary of Hoku Scientific, Inc., which is listed on NASDAQ (symbol, “HOKU”). A

7

review of stock data reports discloses that Hoku Scientific has been in business for a

8

little over three years and that it has yet to show any net income; consequently, its

9

earnings per share are negative. Hoku's stock is now trading at $2.50 per share, near

10

an all-time low.5 And further investigation casts severe doubt on whether Idaho Power

11

is wise to base its resource plan on the likes of Hoku.
Because Hoku is a listed company it must file periodic reports with the Securities

12
13

Exchange Commission. Hoku's most recent quarterly report (called a “10Q”) was

14

issued on February 4, 2009; that report highlights how precarious and risky the

15

company’s future is.

16

One of the major requirements in SEC disclosure documents is a candid

17

discussion of the risks the company faces. Hoku had no choice but to comply with this

18

requirement; its disclosures of material risks run 14 small-type printed pages in the filed

19

document.6 Those 14 pages disclose 29 separate, objective, material risks that Hoku
5

Exhibit 6, Opinionetics Three-Year Stock Quote for HOKU (April 3, 2009).
That portion of the electronic document has been converted to Word format, scanned, and is presented
as Exhibit 7.
6
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today is facing. The list of significant risks starts with an admission that the company

2

failed in its attempt to be a viable fuel cell provider and that it has a complete lack of

3

experience in the business of photovoltaic installations and polysilicon markets, Exhibit

4

5 at 1, and runs the gamut of numerous severe financial, regulatory, environmental,

5

legal, political, and financial hazards. Captions for those 29 risks are set forth below;

6

these captions are quoted verbatim from the company’s own report (the full text

7

explaining the concerns underlying each caption is in Exhibit 7. The 29 captions state:

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

•

We have a limited operating history, and have recently determined to
enter the photovoltaic installations and polysilicon markets and scale
back our efforts in the fuel cell market. If we are unable to generate
significant revenue, our business will be harmed. . . .

•

We need at least $390 million to construct and equip our planned
polysilicon production plant, and we may be unable to raise this capital
on favorable terms or at all. . . .

•

We may have difficulty managing change in our operations, which
could harm our business. If we are unable to collect $43 million in past
due amounts from our supply agreement with Wealthy Rise
International, Ltd. (Solargiga), or resell their capacity to another
customer, our business will be materially harmed. . . .

•

If our supply agreement with Wuxi Suntech Power Co., Ltd. is
terminated for any reason, our business will be materially harmed. . . .

•

If our supply agreement with Solarfun Power Hong Kong Limited is
terminated for any reason, our business will be materially harmed. . . .

•

If our supply agreement with Jiangxi Jinko Solar Co., Ltd. is terminated
for any reason, our business will be materially harmed. . . .

•

If either of our supply agreements with Tianwei New Energy (Chengdu)
Wafer Co., Ltd. is terminated for any reason, our business will be
materially harmed. . . .
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

•

We will face intense competition in the polysilicon market from large
competitors with significant operating histories and financial and
technological resources. While polysilicon shortages persist, we
expect competition to further intensify. . . .

•

We may be unsuccessful in expanding the production capacity of our
polysilicon production facility. . . .

•

Technological development in the solar power industry could reduce
market demand for polysilicon, which could cause our sales and profit
to decline. . . .

•

Fluctuations in industrial production capacity for polysilicon could harm
our business. . . .

•

We rely on limited suppliers and, if these suppliers fail to deliver
materials that meet our quality requirements in a timely, cost-effective
manner or at all, our production of polysilicon and our installation of PV
systems would be limited. . . .

•

Even if we achieve our polysilicon and PV system installation
objectives on a timely basis and complete the construction of our
polysilicon production plant as currently planned, we may still be
unsuccessful in developing, producing and/or selling these products
and services, which would harm our business. . . .

•

If our PV system installation competitors are able to develop and
market products that customers prefer to our products, we may not be
able to generate sufficient revenue to continue operations. . . .

•

Technological development in the solar power industry could reduce
market demand for polysilicon or allow for lower cost production of
polysilicon by our competitors, which could cause our sales and profit
to decline. . . .

•

Our operating results have fluctuated in the past, and we expect a
number of factors to cause our operating results to continue to
fluctuate in the future, making it difficult for us to accurately forecast
our quarterly and annual operating results. . . .
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4
5
6
7
8
9
10
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13
14
15
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18
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20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

•

If we fail to maintain proper and effective internal controls, our ability to
produce accurate financial statements could be impaired, which could
adversely affect our operating results, our ability to operate our
business and investors’ views of us. . . .

•

We may not be able to protect our intellectual property, and we could
incur substantial costs defending ourselves against claims that our
products infringe on the proprietary rights of others. . . .

•

The loss of any of our executive officers or the failure to attract or
retain specialized technical and management personnel could impair
our ability to grow our business. . . .

•

We will use materials that are considered hazardous in our planned
manufacturing and production processes and, therefore, we could be
liable for environmental damages resulting from our research,
development, or manufacturing and production operations. . . .

•

Any significant and prolonged disruption of our operations in Hawaii
could result in PV system installation delays that would reduce our
revenue. . . .

•

We have significant international activities and customers that subject
us to additional business risks, including increased logistical
complexity and regulatory requirements, which could result in a decline
in our revenue. . . .

•

If we do not obtain on a timely basis the necessary government
permits and approvals to construct and operate our planned polysilicon
production plant our construction costs could increase and our
business could be harmed. . . .

•

Our business and industry are subject to government regulation, which
may harm our ability to market our products. . . .

•

If government incentives to locate our planned polysilicon facility in the
City of Pocatello, Idaho are not realized then the costs of establishing
our facility may be higher than we currently estimate. . . .
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1
2
3
4
5
6
7
8
9
10
11
12
13
14

•

The reduction or elimination of government and economic incentives
for PV systems and related products could reduce the market
opportunity for our PV installation services. . . .

•

Our stock price is volatile and purchasers of our common stock could
incur substantial losses. . . .

•

Anti-takeover defenses that we have in place could prevent or frustrate
attempts by stockholders to change our directors or management. . . .

•

Because we do not intend to pay dividends, [investors] will benefit from
an investment in our common stock only if it appreciates in value. . . .

Like Idaho Power, Stop Idaho Power hopes that Hoku can overcome its

15

acknowledged difficulties and become a responsible and solid economic force in Idaho

16

and the region.7 But Idaho Power’s reliance on Hoku as a viable new firm load is

17

obviously misplaced; by Hoku’s own admission it is a high-risk startup that may not

18

survive to the end of 2009 – if, in fact, it ever begins commercial operation.
Conclusion

19

These are volatile economic times. The nation has witnessed the destruction of

20
21

trillions of dollars in investments and millions of jobs in the last six months alone.

22

Electric loads are plummeting, and the economic effects of the crisis are more severe

23

regionally than nationally. Major loads upon which Idaho Power relies to justify the B2H

24

line are either already vanishing (in the case of Micron) or highly speculative (in the

25

case of Hoku). It is a poor time to commit to massive new transmission line to serve

7

Stop Idaho Power has received information that Hoku is delinquent in its payments to Idaho Power,
although at the present time definitive proof of such has not been obtained. Consequently, Stop Idaho
Power will request information on this topic in an upcoming data request.
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1

demand that may not materialize for decades; indeed, it is a poor time even to attempt

2

to engage in long-term planning of capital-intensive facilities

3

There is an easy solution to dealing with these uncertainties: Wait a while. Wait

4

to see how much further the economy will deteriorate so that more reasonable

5

projections might be made. Wait to see whether the economy will recover and, if so,

6

how rapidly. At a minimum, wait to see whether Hoku can in fact get the financing it

7

needs to open its new facility in Pocatello and actually commence reliable commercial

8

operation. In several months the Commission should be in a much better position to

9

respond intelligently to these issues and thus make much more reliable determinations

10

regarding the need for the B2H line.

11

Stop Idaho Power thinks that some of the serious uncertainties – such as the

12

viability of Hoku Scientific – may be clarified in the near future. Granting Stop Idaho

13

Power's motion to postpone and then its motion to consolidate this proceeding with the

14

soon-to-be-opened docket on Idaho Power’s 2009 IRP is an ideal manner for dealing

15

with these serious uncertainties. Instead of taking the dual track of simultaneously

16

updating both the 2006 IRP and the Addendum on the one hand and preparing and

17

filing the 2009 IRP on the other, Idaho Power should be required to put forth a single,

18

comprehensive, and consistent plan that more adequately addresses its projected loads

19

and the need for the B2H line. In the 2009 IRP Idaho Power can update

20

comprehensively its projections involving Micron, Hoku, and other factors that are

21

necessary to determine need. In sum, the need for the B2H line can best be
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1

determined when the present economic volatility diminishes and when the long-term

2

viability of Hoku as a significant load becomes more certain.

3

For the foregoing reasons, Stop Idaho Power respectfully requests that the

4

Commission, through Administrative Law Judge Arlow, enter an order postponing

5

further proceedings in this docket until Idaho Power Company files its 2009 IRP. Once

6

that plan is filed, Stop Idaho Power respectfully requests that the Commission

7

consolidate the present proceedings in this docket with that proceeding.

8

Respectfully submitted this 9th day of April, 2009.

9
Thomas H. Nelson
Attorney for Stop Idaho Power
PO Box 1211
Welches, OR 97067
Tel: 503.622.3123
nelson@thnelson.com

10
11
12
13
14
15
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Contact:

http://www.enernoc.com/press/releases/release.php?press_id=121&keep...

Media Relations: Sarah McAuley, (617) 532.8195, news@enernoc.com
Investor Relations: Will Lyons, (617) 532.8104, ir@enernoc.com

EnerNOC Signs 65 Megawatt Demand Response Contract with Idaho Power
BOSTON, MA, March 4, 2009 – EnerNOC, Inc. (NASDAQ: ENOC), a leading developer and
provider of clean and intelligent energy solutions, today announced that it has entered into a
five-year contract with Idaho Power, a subsidiary of IDACORP, Inc., to provide up to 65 megawatts
of demand response capacity in southern Idaho. Pending regulatory approval, EnerNOC will begin
to deliver capacity under this contract this summer.
“Investing in this demand response initiative helps us meet our commitment to our customers to
continue to provide responsible, reliable, fair-priced energy and continue to diversify our power
portfolio. By choosing EnerNOC’s demand response application, which has been successfully
deployed by many of our respected industry peers, we get the firm capacity we need to respond to
peak load demands during our summer peak season,” said Warren Kline, Customer Service and
Regional Operations Vice President of Idaho Power.
“This is Idaho Power’s first comprehensive demand response offering targeting commercial and
industrial customers, and demonstrates that more and more utilities are embracing demand
response as a necessary component of their resource portfolio,” said Tim Healy, Chairman and
CEO of EnerNOC.
EnerNOC will enable and manage a network of commercial and industrial facilities throughout
Idaho Power’s service area to reduce electricity demand during system peaks. Idaho Power
experienced a new summer peak of 3,214 MW in June 2008. EnerNOC will install its technology,
free of charge to the customer, at each participating facility and provide payments to participants
for being “on call” during the summer months. In addition, each facility will get free basic access to
EnerNOC’s PowerTrak® energy management software, which will enable them to identify
additional cost-saving opportunities through better energy management. When a demand
response event is called, EnerNOC will dispatch its network to reduce non-essential electricity
usage and collect real-time data to verify that each facility is achieving its pre-determined energy
reduction goals.
This contract is subject to the approval of the Idaho Public Utilities Commission.
EnerNOC provides demand response and energy efficiency solutions throughout North America in
open markets such as New England, New York, PJM Interconnection, Texas, and California, as
well as under bilateral agreements with utilities such as the Tennessee Valley Authority, Tampa
Electric Company, Salt River Project, Public Service Company of New Mexico, and Xcel Energy.
About Idaho Power
Formed in 1998, IDACORP, Inc. is the holding company for Idaho Power, a regulated electric utility
that began operations in 1916. Today, Idaho Power employs nearly 2,000 people to serve a
24,000 square-mile service area in southern Idaho and eastern Oregon. With 17 low-cost
hydroelectric projects as the core of its generation portfolio, Idaho Power’s 487,000 residential,
business and agricultural customers pay some of the nation’s lowest prices for electricity. Idaho
Power offers energy efficiency programs and incentives for residential, commercial, industrial and
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irrigation customers. To learn more about Idaho Power’s energy efficiency programs, visit the
Energy Center at www.idahopower.com/energycenter. To learn more about Idaho Power or
IDACORP, visit www.idahopower.com or www.idacorpinc.com .

About EnerNOC
EnerNOC, Inc. is a leading developer and provider of clean and intelligent energy solutions to
commercial, institutional, and industrial customers, as well as electric power grid operators and
utilities. EnerNOC's technology-enabled demand response and energy management solutions
help optimize the balance of electric supply and demand. The Company uses its Network
Operations Center, or NOC, to remotely manage and reduce electricity consumption across a
network of commercial, institutional, and industrial customer sites and make demand response
capacity and energy available to grid operators and utilities on demand. For more information visit
www.enernoc.com.
Safe Harbor Statement
Statements in this press release regarding management’s future expectations, beliefs, intentions,
goals, strategies, plans or prospects, including, without limitation, statements relating to the future
success of EnerNOC’s demand response and energy management solutions and the ability of
EnerNOC’s utility customers to derive cost-effective benefits from such solutions, may constitute
forward-looking statements within the meaning of the Private Securities Litigation Reform Act of
1995. In addition, certain of the EnerNOC's contracts and expansion of existing contracts may be
subject to approval of state or local regulatory agencies. There can be no assurance that such
approvals will be obtained. Forward-looking statements can be identified by terminology such as
“anticipate,” “believe,” “could,” “could increase the likelihood,” “estimate,” “expect,” “intend,” “is
planned,” “may,” “should,” “will,” “will enable,” “would be expected,” “look forward,” “may
provide,” “would” or similar terms, variations of such terms or the negative of those terms. Such
forward-looking statements involve known and unknown risks, uncertainties and other factors
including those risks, uncertainties and factors referred to under the section “Risk Factors” in
EnerNOC’s most recent Annual Report on Form 10-K and subsequent Quarterly Reports on Form
10-Q, as well as other documents that may be filed by EnerNOC from time to time with the
Securities and Exchange Commission, as well as other documents that may be filed by EnerNOC
from time to time with the Securities and Exchange Commission. As a result of such risks,
uncertainties and factors, EnerNOC’s actual results may differ materially from any future results,
performance or achievements discussed in or implied by the forward-looking statements contained
herein. EnerNOC is providing the information in this press release as of this date and assumes no
obligations to update the information included in this press release or revise any forward-looking
statements, whether as a result of new information, future events or otherwise.
Tel: (617) 224.9900 | email: info@enernoc.com | www.enernoc.com

| © 2001-2007 EnerNOC, Inc.
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EXHIBIT 7

HOKU SCIENTIFIC, INC.
10Q QUARTERLY REPORT TO SEC
“Risk Factors”

Hoku Scientific 10Q Report
to Securities Exchange Commission
February 3, 2009
“Risk Factors,” Item 1A of Report
Source: http://google.brand.edgar-online.com/displayfilinginfo.aspx?FilingID=6377827-154877233265&type=sect&TabIndex=2&companyid=374587&ppu=%252fdefault.aspx%253fsym%253dHOKU

ITEM 1A. RISK FACTORS
In addition to the risks discussed in Part I, Item 2, “Management’s Discussion and Analysis of Financial Condition
and Results of Operations,” our business is subject to the risks set forth below.
Risks Associated With Our Business
We have a limited operating history, and have recently determined to enter the photovoltaic installations and
polysilicon markets and scale back our efforts in the fuel cell market. If we are unable to generate significant
revenue, our business will be harmed.
We were incorporated in March 2001 and have a limited operating history. We have cumulative net losses since our
inception through December 31, 2008.
We have recently announced a change in our main business and our intention to form a polysilicon business through
our subsidiary Hoku Materials and a photovoltaic, or PV, system installation business through our subsidiary Hoku
Solar. The polysilicon business includes developing production capabilities for and the eventual production of
polysilicon. The PV systems installation business includes the design, engineering, procurement and installation of
turnkey PV systems for residential and commercial customers. Prior to our announcement, our business was solely
focused on the stationary and automotive fuel cell markets. We do not expect to generate any revenue from Hoku
Fuel Cells in the foreseeable future, and Hoku Materials does not currently generate any revenue.
We have no prior experience in the polysilicon business. In order to be successful, we are devoting substantial
management time, resources and funds to this new business. We intend to produce polysilicon at our planned
polysilicon production facility in Pocatello, Idaho. We commenced construction in May 2007 and anticipate we will
begin producing polysilicon beginning in the first half of calendar year 2009; however, this could be delayed to the
second half of calendar year 2009. Any delays beyond the second half of 2009 could result in the termination of our
customer supply contracts. We have encountered and expect that we will continue to encounter significant risks
relating to our entering into the polysilicon industry and changes in that industry. If we are unable to address these
risks and other risks successfully, our business, financial condition and results of operations likely would be
adversely affected.
We need at least $390 million to construct and equip our planned polysilicon production plant, and we may
be unable to raise this capital on favorable terms or at all.
Our planned entry into the polysilicon market will require us to spend significant sums to support the construction of
a facility to produce polysilicon, to purchase capital equipment, to fund new sales and marketing efforts, to pay for
additional operating costs and to significantly increase our headcount. As a result, we expect our costs to increase
significantly, which will result in further losses before we can begin to generate significant revenue from our Hoku
Materials division.
Based on our polysilicon supply agreements with customers, we plan to equip and construct a polysilicon production
plant with a production capacity of 4,000 metric tons of polysilicon per year. Our original estimated construction
cost for a facility capable of producing 3,500 metric tons of polysilicon per year was $390 million; however, we
have not yet determined the additional cost associated with the increase in our planned production output from 3,500
to 4,000 metric tons per year. We believe that the increase will not require the purchase of any additional
Excerpts from Hoku Scientific 10Q, “Risk Factors,” February 3, 2009
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polysilicon reactors, trichlorosilane production equipment, or vent gas recovery equipment. As of December 31,
2008, we had contributed approximately $140.1 million to the construction cost of our polysilicon plant. We plan
on funding the remaining construction costs through customer prepayments and through debt or equity
financing. As of December 31, 2008, we had received $98.5 million in customer prepayments under our supply
contracts and expect to receive an additional $185.5 million in customer prepayments.
We have experienced delays in the receipt of customer prepayments under our agreements with Wuxi Suntech
Power Co., Ltd., Solarfun Power Hong Kong Limited, Tianwei New Energy (Chengdu) Wafer Co., Ltd., Jiangxi
Jinko Solar Co., Ltd. and Wealthy Rise International, Ltd.(Solargiga). As of December 31, 2008, Solargiga had
failed to pay us any of the $43 million of their aggregate $68 million in prepayments due prior to such date. If
receipt of these payments are delayed, or not received at all, we could experience delays in our ability to continue
the engineering, construction, and procurement of our planned polysilicon plant in order to deliver polysilicon in the
first half of calendar year 2009, or within the time periods specified in our customer contracts, which could
materially harm our business. Even if we receive these prepayments on time, the actual costs to engineer, construct,
and procure our planned polysilicon production plant could exceed our estimates, and we may be unable to raise any
additional funding required to pay for any such added costs.
30

Prior to obtaining additional debt or equity financing we believe we will have to, among other things, satisfy
potential lenders and investors that we have adequately addressed the principal risks that: (1) the construction of the
polysilicon plant is not completed on time, on budget, or at all; (2) the polysilicon plant does not operate at its full
capacity; (3) the polysilicon plant fails to generate sufficient revenue to service any debt; or (4) that the financing
will not be sufficient to complete the construction, procurement and start-up of our planned polysilicon plant. If we
seek debt financing, we believe that we will need to accomplish and address the following:
•

obtain agreements from Wuxi Suntech Power Co., Ltd., Solarfun Power Hong Kong Limited, Jiangxi Jinko
Solar Co., Ltd., Tianwei New Energy (Chengdu) Wafer Co., Ltd. and Wealthy Rise International, Ltd
(Solargiga) to assign any purchase payments for polysilicon made to Hoku Materials to the lenders that
may provide us with debt financing and to subordinate each of their pari-passu security interests in Hoku
Materials to the senior security interest of such lenders;

•

obtain agreements from Stone & Webster, Inc., JH Kelly LLC, GEC Graeber Engineering Consultants
GmbH and MSA Apparatus Construction for Chemical Equipment, Ltd., Idaho Power Company, Dynamic
Engineering Inc., Saft Power Systems USA, Inc., PVA Tepla Danmark, Polymet Alloys, Inc., BHS
Acquisitions, LLC and other potential vendors to assign their respective construction and/or service
contracts to the lenders that may provide us with debt financing; and

•

obtain the report of an independent engineering firm which supports our construction plans, our operating
plans and our pro forma financial models which support the feasibility of our operating plans and business
model.

If we fail to successfully address the risks of concern to potential lenders and investors, we may be unable to finance
the construction of our planned production plant, our business will be materially and adversely affected, and we may
be forced to delay, alter or abandon our planned polysilicon business operations. In addition, any delay in achieving
these objectives may result in additional expense which would harm our business.
If any of our polysilicon plant engineering, construction, or key equipment vendors are late in providing their
contract deliverables, we may be unable to complete the construction of our planned polysilicon plant to
begin commercial shipments in 2009, or at all, which could harm our business.
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We have contracts with Stone & Webster, Inc. JH Kelly, LLC, GEC Graeber Engineering Consultants GmbH and
MSA Apparatus Construction for Chemical Equipment, Ltd., Idaho Power Company, Dynamic Engineering Inc.,
Saft Power Systems USA, Inc., PVA Tepla Danmark, Polymet Alloys, Inc., BHS Acquisitions, LLC and our other
vendors, contractors and consultants who are providing key services, equipment, and supplies for the engineering,
construction and procurement of our planned polysilicon plant in Pocatello, Idaho. If we experience delays in the
performance or delivery of the services, equipment, and goods under these respective agreements, we may be unable
to commence production of polysilicon in calendar year 2009, to ramp-up production and commence commercial
shipments in calendar year 2009, or deliver the volume of polysilicon that is required under our polysilicon supply
agreements. In addition, if we are required to seek alternative suppliers of the reactors, the TCS process, or electric
substation for which we have already contracted, our costs could increase significantly and we would experience
further delays.
Furthermore, delays may result in a breach of delivery obligations under our supply agreements with Suntech,
Solarfun, Jinko, Tainwei and Solargiga which may allow them to terminate the supply agreements, which may
require us to return deposits and prepayments (in some cases with premiums). This would harm our business and
may make it difficult or impossible to complete the construction of our production facility on schedule or at all.
While our agreements with our consultants, engineers, contractors, production equipment vendors and service
providers do provide for certain penalties payable in the event that deadlines are not met, such penalties are not
sufficient individually or in the aggregate to compensate us for the termination of any of our supply agreements or to
replace the loss of any prepayments or deposits made in connection with our supply agreements.
We may have difficulty managing change in our operations, which could harm our business.
To date we have expended significant financial and management resources in connection with our planned entry into
the polysilicon market and the development of our PV system installation business. For example, in May 2007 we
commenced construction of our planned polysilicon facility in Pocatello, Idaho. Construction of the planned
polysilicon facility and the operation of the polysilicon manufacturing and PV system installation businesses will
involve substantial changes to our operations and place a significant strain on our senior management team and
financial and other resources, and will, among other things, require us to significantly increase our international
activities; hire and train additional financial, accounting sales and marketing personnel; and make substantial
investment in our engineering, logistics, financial and information systems, including implementing new enterpriselevel transaction processing, operational and financial management information systems, procedures and controls.
Any failure by us to manage the expansion of our operations or succeed in these markets or other markets that we
may enter in the future, may harm our business, prospects, financial condition and results of operations.
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If we are unable to collect $43 million in past due amounts from our supply agreement with Wealthy Rise
International, Ltd. (Solargiga), or resell their capacity to another customer, our business will be materially
harmed.
In September 2008, we entered into a supply agreement with Wealthy Rise International, Ltd., a wholly-owned
subsidiary of Solargiga Energy Holdings, Ltd., or Solargiga, for the sale and delivery of polysilicon to Solargiga
over a ten-year period beginning in March 2010, or the Solargiga Supply Agreement. Under the Solargiga Supply
Agreement, up to approximately $455 million may be payable to us during the ten-year period, subject to the
acceptance of product deliveries and other conditions. Pursuant to the Solargiga Supply Agreement, Solargiga
agreed to pay us an initial cash deposit of $22 million. In connection therewith, we agreed to grant to Solargiga a
security interest in all of our tangible and intangible assets related to our polysilicon business, and all equity interests
in Hoku Materials owned by Hoku Scientific, to serve as collateral for our obligations under the Solargiga Supply
Agreement. This security interest would be pari-passu with the security interests granted to Wuxi Suntech Power
Co., Ltd., Solarfun Power Hong Kong Limited, Jianxi Jinko Solar Co., Ltd., and Tianwei New Energy (Chengdu)
Excerpts from Hoku Scientific 10Q, “Risk Factors,” February 3, 2009
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Wafer Co. The customer security interests provide that they would be junior to the collateral interest of any lender
providing debt financing for plant construction. As of December 31, 2008, Solargiga had failed to make its initial
deposit of $22 million, provide a $46 million stand-by letter of credit, or make its second payment of $21 million,
which, according to the terms of the Solargiga SupplyAgreement were due to us in September 2008, October 2008
and December 2008, respectively. We are in discussions with Solargiga to receive the late payments and letter of
credit, and if we do not receive the payment and letter of credit, we may amend our contract with Solargiga, or
terminate the Solargiga Supply Agreement altogether. In the event we terminate the Solargiga Supply Agreement,
we would endeavor to replace the unmet prepayment commitments by reselling the polysilicon capacity currently
allocated to Solargiga to other current or future customers. If we are unable to resell the polysilicon capacity
represented by the Solargiga Supply Agreement we will need to secure new funds in order to finance the
construction of our polysilicon production plant. Securing new funds may delay the anticipated timing of
completion of the production plant, which delay may result in us failing to meet our delivery requirements under our
other supply agreements. We may not be able to secure new funds on terms as favorable to us as those under the
Solargiga Supply Agreement or at all. If we are unable to secure new funds, we will not be able to complete
construction of the production plant, our business will be materially and adversely affected and we may be forced to
delay, alter or abandon our planned business operations.
If our supply agreement with Wuxi Suntech Power Co., Ltd. is terminated for any reason, our business will
be materially harmed.
In May 2008, we amended our polysilicon supply agreement with Wuxi Suntech Power Co., Ltd., or Suntech, for
the sale and delivery of polysilicon to Suntech over a ten-year period beginning in July 2009, or the Suntech Supply
Agreement. Under the Suntech Supply Agreement, up to approximately $678 million may be payable to us during
the ten-year period, subject to the achievement of milestones, the acceptance of product deliveries and other
conditions. Pursuant to the Suntech Supply Agreement, we granted to Suntech a security interest in all of our
tangible and intangible assets related to our polysilicon business, and all equity interests in Hoku Materials owned
by Hoku Scientific, to serve as collateral for our obligations under the Suntech Supply Agreement. These security
interests are pari-passu with the security interests granted to Solarfun Power Hong Kong Limited, Jiangxi Jinko
Solar Co., Ltd. and Tianwei New Energy (Chengdu) Wafer Co. The customer security interests provide that they
would be junior to the collateral interest of any lender providing debt financing for plant construction.
Each party may elect to terminate the Suntech Supply Agreement under certain circumstances, including, but not
limited to:
•

the bankruptcy, assignment for the benefit of creditors or liquidation of the other party; or

•

a material breach of the other party.

Suntech may also terminate the agreement for the following material breaches:
•

if we enter into customer commitments to deliver more than the rated capacity of our plant, subject to
exceptions for planned expansion and increases in productivity; or

•

if we fail to deliver a predetermined quantity of our polysilicon product by December 2009; or

•

if we fail to complete successfully any of the polysilicon quality and production volume tests or the process
implementation test set forth in the agreement within specified periods of time.

In addition, in the instance of extraordinary events, including acts of god and other events outside of our control,
which result in our inability to perform under the terms of the Suntech Supply Agreement, we are afforded only a
limited amount of time to cure such conditions. In the event we fail to cure the condition so that we can supply our
product to Suntech or otherwise satisfy our delivery requirements by delivering to Suntech third-party polysilicon
purchased in the open market, Suntech may terminate the Suntech Supply Agreement.
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If the Suntech Supply Agreement is terminated for any reason, our business will be materially harmed. In addition,
if the Suntech Supply Agreement is terminated by Suntech, we will be required to return any deposits and advance
payments received up to the date of the termination, which is $2 million as of December 31, 2008 and we will need
to secure new funds in order to finance the construction of our polysilicon production plant. Securing new funds
may delay the anticipated timing of completion of the production plant, which delay may result in us failing to meet
our delivery requirements under our other supply agreements. We may not be able to secure new funds on terms as
favorable to us as those under the Suntech Supply Agreement or at all. If we are unable to secure new funds, we
will not be able to complete construction of the production plant, our business will be materially and adversely
affected and we may be forced to delay, alter or abandon our planned business operations.
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If our supply agreement with Solarfun Power Hong Kong Limited is terminated for any reason, our business
will be materially harmed.
In May 2008, we entered into a supply agreement with Solarfun Power Hong Kong Limited, a subsidiary of
Solarfun Power Holdings Co., Ltd., or Solarfun, for the sale and delivery of polysilicon to Solarfun over a ten-year
period beginning in July 2009, or the Solarfun Supply Agreement. Under the Solarfun Supply Agreement, up to
approximately $384 million may be payable to us during the ten-year period, subject to the acceptance of product
deliveries and other conditions. Pursuant to the Solarfun Supply Agreement, we granted to Solarfun a security
interest in all of our tangible and intangible assets related to our polysilicon business, and all equity interests in
Hoku Materials owned by Hoku Scientific, to serve as collateral for our obligations under the Solarfun Supply
Agreement. This security interest is pari-passu with the security interests granted to Suntech, Jiangxi Jinko Solar
Co., Ltd. and Tianwei New Energy (Chengdu) Wafer Co., Ltd. The customer security interests provide that they
would be junior to the collateral interest of any lender providing debt financing for plant construction.
In October 2008, we entered into an amended supply agreement with Solarfun, or the Solarfun Amendment No. 1.
Under the Solarfun Amendment No.1, we cancelled Solarfun’s $44 million letter of credit. In return, Solarfun paid
us $21 million, consisting of the $19 million payment currently due, plus an accelerated $2 million payment from
the $20 million prepayment which is not due until March 31, 2009. In addition, Solarfun Holdings Co., Ltd.,
Solarfun’s corporate parent has signed the Solarfun Amendment No. 1 as guarantor for all of Solarfun’s $44 million
in prepayment obligations that were previously guaranteed by the letter of credit. The Solarfun Amendment No. 1
also provides that if Solarfun fails to timely make any of these prepayments, then we may cancel the Solarfun
Supply Agreement and retain all deposits previously paid. Finally, the Solarfun Amendment No. 1 amends the
Solarfun Supply Agreement to allow us to suspend shipment of polysilicon to Solarfun if Solarfun fails to timely
make its $5 million prepayment due on March 31, 2010.
Each party may elect to terminate the Solarfun Supply Agreement under certain circumstances, including, but not
limited to:

•

the bankruptcy, assignment for the benefit of creditors or liquidation of the other party; or

•

a material breach of the other party.

In addition, in the instance of extraordinary events, including acts of god and other events outside of our control,
which result in our inability to perform under the terms of the Solarfun Supply Agreement, we are afforded only a
limited amount of time to cure such conditions. In the event we fail to cure the condition so that we can supply our
product to Solarfun or otherwise satisfy our delivery requirements by delivering to Solarfun third-party polysilicon
purchased in the open market, Solarfun may terminate the Solarfun Supply Agreement.
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Solarfun may also terminate the agreement if we fail to deliver a predetermined quantity of our polysilicon product
by December 2009.
If the Solarfun Supply Agreement is terminated for any reason, our business will be materially harmed. In addition,
if the Solarfun Supply Agreement is terminated by Solarfun, we will be required to return any deposits and advance
payments received up to the date of the termination, which is $32 million as of December 31, 2008 and we will need
to secure new funds in order to finance the construction of our polysilicon production plant. Securing new funds
may delay the anticipated timing of completion of the production plant, which delay may result in us failing to meet
our delivery requirements under our other supply agreements. We may not be able to secure new funds on terms as
favorable to us as those under the Solarfun Supply Agreement or at all. If we are unable to secure new funds, we
will not be able to complete construction of the production plant, our business will be materially and adversely
affected and we may be forced to delay, alter or abandon our planned business operations.
If our supply agreement with Jiangxi Jinko Solar Co., Ltd. is terminated for any reason, our business will be
materially harmed.
In July 2008, we entered into a supply agreement with Jiangxi Jinko Solar Co., Ltd., or Jinko, formerly known as
Jiangxi Kinko Energy Co., Ltd., for the sale and delivery of polysilicon to Jinko over a ten-year period beginning in
November 2009, or the Jinko Supply Agreement. Under the Jinko Supply Agreement, up to approximately $298
million may be payable to us during the ten-year period, subject to the acceptance of product deliveries and other
conditions. Pursuant to the Jinko Supply Agreement, we have granted to Jinko a security interest in all of our
tangible and intangible assets related to our polysilicon business, and all equity interests in Hoku Materials owned
by Hoku Scientific, to serve as collateral for our obligations under the Jinko Supply Agreement. This security
interest is pari-passu with the security interests granted to Suntech, Solarfun and Tianwei New Energy (Chengdu)
Wafer Co., Ltd. The customer security interests provide that they would be junior to the collateral interest of any
lender providing debt financing for plant construction.
In January 2009, we entered into Amendment No. 1 to Supply Agreement with Jinko, or the Jinko
Amendment. Under the Jinko Amendment, the total volume of polysilicon to be sold by us to Jinko has been
reduced such that up to approximately $178 million may be payable to us during the ten-year period, subject to
product deliveries and other conditions. This represents a 40% reduction in volume from the approximately $298
million that would have been payable under the Jinko Supply Agreement over the same ten year period.
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Under the Jinko Supply Agreement, Jinko previously paid us a cash deposit of $10 million in September 2008, plus
an additional $2.5 million in December 2008 and $7.5 million in January 2009 prior to the execution of the Jinko
Amendment, as prepayments for future product deliveries. Jinko is obligated to pay an additional cash deposit of
$13 million as a prepayment for future product deliveries on or before March 31, 2009. Under the Jinko
Amendment, we have waived the requirement that Jinko provide a letter of credit to secure its $13 million deposit
obligation; and the Jinko Amendment provides that if Jinko does not provide the $13 million cash deposit on or
before March 31, 2009, then we may immediately terminate the Jinko Supply Agreement and retain the $20 million
cash deposits as liquidated damages.
Pursuant to the Jinko Amendment, Jinko has agreed to provide us with most favored pricing terms for the processing
of specified volumes of our polysilicon into wafers during the ten year term of the Jinko Supply Agreement.
Each party may elect to terminate the Jinko Supply Agreement under certain circumstances, including, but not
limited to:
•

the bankruptcy, assignment for the benefit of creditors or liquidation of the other party; or
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•

a material breach of the other party.

In addition, in the instance of extraordinary events, including acts of god and other events outside of our control,
which result in our inability to perform under the terms of the Jinko Supply Agreement, we are afforded only a
limited amount of time to cure such conditions. In the event we fail to cure the condition so that we can supply our
product to Jinko or otherwise satisfy our delivery requirements by delivering to Jinko third-party polysilicon
purchased in the open market, Jinko may terminate the Jinko Supply Agreement.
Jinko may also terminate the agreement if we fail to deliver a predetermined quantity of our polysilicon product by
December 2009. Upon a termination of the Jinko Supply Agreement by Jinko due to our failure to deliver
polysilicon in the amounts and by the dates required in the Jinko Supply Agreement, we are required to refund to
Jinko 150% of the $33 million prepayment, less any part of the $33 million that has been applied to the purchase
price of products delivered under the Jinko Supply Agreement. In most other cases, if Jinko terminates the Jinko
Supply Agreement, then we are required to refund to Jinko only the $33 million prepayment, less any part of the $33
million that has been applied to the purchase price of products delivered under the Jinko Supply Agreement.
If the Jinko Supply Agreement is terminated for any reason, our business will be materially harmed. In addition, if
the Jinko Supply Agreement is terminated by Jinko, we will be required to return any deposits and advance
payments received up to the date of the termination, which is $12.5 million as of December 31, 2008 and we will
need to secure new funds in order to finance the construction of our polysilicon production plant. Securing new
funds may delay the anticipated timing of completion of the production plant, which delay may result in us failing to
meet our delivery requirements under our other supply agreements. We may not be able to secure new funds on
terms as favorable to us as those under the Jinko Supply Agreement or at all. If we are unable to secure new funds,
we will not be able to complete construction of the production plant, our business will be materially and adversely
affected and we may be forced to delay, alter or abandon our planned business operations.
If either of our supply agreements with Tianwei New Energy (Chengdu) Wafer Co., Ltd. is terminated for
any reason, our business will be materially harmed.
In August 2008, we entered into a supply agreement with Tianwei New Energy (Chengdu) Wafer Co., Ltd., or
Tianwei, for the sale and delivery of polysilicon to Tianwei over a ten-year period beginning in March 2010, or the
Tianwei Supply Agreement No. 1. Under the Tianwei Supply Agreement, No. 1, up to approximately $284 million
may be payable to us during the ten-year period, subject to the acceptance of product deliveries and other conditions.
In September 2008, we entered into a second supply agreement with Tianwei for the sale and delivery of polysilicon
to Tianwei over a ten-year period beginning in April 2010, or the Tianwei Supply Agreement No. 2. Under the
Tianwei Supply Agreement No. 2, up to approximately $227 million may be payable to us during the ten-year
period, subject to the acceptance of product deliveries and other conditions.
Pursuant to the Tianwei Supply Agreement No. 1 and the Tianwei Supply Agreement No. 2, or the Tianwei Supply
Agreements, we have granted to Tianwei a security interest in all of our tangible and intangible assets related to our
polysilicon business, and all equity interests in Hoku Materials owned by Hoku Scientific, to serve as collateral for
our obligations under the Tianwei Supply Agreements. This security interest is pari-passu with the security interests
granted to Suntech, Solarfun, and Jinko. The customer security interests provide that they would be junior to the
collateral interest of any lender providing debt financing for plant construction.
Each party may elect to terminate either of the Tianwei Supply Agreements under certain circumstances, including,
but not limited to:
•

the bankruptcy, assignment for the benefit of creditors or liquidation of the other party; or
34
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•

a material breach of the other party.

In addition, in the instance of extraordinary events, including acts of god and other events outside of our control,
which result in our inability to perform under the terms of the Tianwei Supply Agreements, we are afforded only a
limited amount of time to cure such conditions. In the event we fail to cure the condition so that we can supply our
product to Tianwei or otherwise satisfy our delivery requirements by delivering to Tianwei third-party polysilicon
purchased in the open market, Tianwei may terminate the Tianwei Supply Agreements.
Tianwei may also terminate the Tianwei Supply Agreement No. 1 and Tianwei Supply Agreement No. 2 if we fail to
deliver a predetermined quantity of our polysilicon product by March 2010 and June 2010, respectively. Upon a
termination of the Tianwei Supply Agreement No. 1by Tianwei due to our failure to deliver polysilicon in the
amounts and by the dates required in the contract, we are required to refund to Tianwei 150% of the $45 million
prepayment, less any part of the $45 million that has been applied to the purchase price of products previously
delivered toTianwei. In most other cases, if Tianwei terminates the Tianwei Supply Agreement, No. 1, then we are
required to refund to Tianwei the $45 million prepayment, less any part of the $45 million that has been applied to
the purchase price of products previously delivered under the contract. Upon a termination of the Tianwei Supply
Agreement No. 2 by Tianwei due to our failure to deliver polysilicon in the amounts and by the dates required in the
contract, we are required to refund to Tianwei 150% of the $36 million prepayment, less any part of the $36 million
that has been applied to the purchase price of products previously delivered toTianwei . In most other cases, if
Tianwei terminates the Tianwei Supply Agreement, No.2, then we are required to refund to Tianwei the $36 million
prepayment, less any part of the $36 million that has been applied to the purchase price of products previously
delivered under the contract.
If either or both of the Tianwei Supply Agreements is terminated for any reason, our business will be materially
harmed. In addition, if the Tianwei Supply Agreement No. 1 or the Tianwei Supply Agreement No. 2 is terminated,
we will be required to return any deposits and advance payments received up to the date of the termination, which
are $30 million and $22 million, respectively, as of December 31, 2008 and we will need to secure new funds in
order to finance the construction of our polysilicon production plant. Securing new funds may delay the anticipated
timing of completion of our production plant, which delay may result in us failing to meet our delivery requirements
under our other supply agreements. We may not be able to secure new funds on terms as favorable to us as those
under the Tianwei Supply Agreements, or at all. If we are unable to secure new funds, we will not be able to
complete construction of the production plant, our business will be materially and adversely affected and we may be
forced to delay, alter or abandon our planned business operations.
We will face intense competition in the polysilicon market from large competitors with significant operating
histories and financial and technological resources. While polysilicon shortages persist, we expect
competition to further intensify.
In the polysilicon market, we will compete with companies such as Hemlock Semiconductor Corporation,
Renewable Energy Corporation ASA, Mitsubishi Polycrystalline Silicon America Corporation, Mitsubishi Materials
Corporation, Tokuyama Corporation, MEMC Electronic Materials, Inc., and Wacker Chemie AG. In addition, we
believe new companies may be emerging in China, Korea, India, Europe, Brazil, Australia, North America, and the
Middle East, and new technologies, such as fluidized bed reactors and direct solidification, are emerging, which may
have significant cost and other advantages over the Siemens process we are planning to use to produce polysilicon at
our production facility. These competitors may have longer operating histories, greater name recognition and
greater financial, sales and marketing, technical and other resources than us. As a result of these disparities, we may
be unable to successfully obtain and retain the customer and supplier relationships necessary to be successful in the
polysilicon market and PV system installation market, and our operating results and our businesses may suffer.
Certain polysilicon producers have announced plans to invest heavily in the expansion of their production capacities
in view of the current scarcity of solar-grade silicon, strong demand and the expected strong market growth. These
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initiatives may increase the visibility of already-operational competitors in the industry and their promised delivery
capacities, making it more difficult for us to establish market share as a new entrant especially given the fact that our
production facility is not yet operational. Further, as these initiatives develop, we expect significant additional
production capacity to come on-line in 2010, near in time to when our proposed polysilicon facility would become
fully operational. This additional capacity may suppress prices, which could make it more difficult to retain our
existing customer relationships and to make new such relationships and otherwise adversely affect our business.
We may be unsuccessful in expanding the production capacity of our polysilicon production facility.
While we believe we have physical space available to expand our polysilicon production facility to a capacity of up
to 8,000 metric tons per year, we may not be able to secure access to the necessary electrical power, water supply
and other necessary infrastructure and services, making an expansion difficult or impossible. In addition, we may
not be able to secure additional polysilicon customers, or if we secure new customers, we may not be able to secure
prepayments from them to fund the expansion.
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Technological development in the solar power industry could reduce market demand for polysilicon, which
could cause our sales and profit to decline.
The solar power industry is characterized by evolving technologies and standards. Technological evolutions and
developments, including thin-film technologies, higher photovoltaic efficiency and thinner wafers may decrease the
demand for polysilicon by PV module manufacturers, and some manufacturers are developing alternative solar
technologies that require significantly less silicon than crystalline silicon PV cells and silicon-based modules, or no
polysilicon at all. If these developing technologies prove more advantageous in application and are widely adopted,
we may experience a decrease in demand for our polysilicon and a decrease in our sales or operating margins.
Fluctuations in industrial production capacity for polysilicon could harm our business.
Certain polysilicon producers have announced plans to invest heavily in the expansion of their production capacities
in view of the current scarcity of solar-grade silicon, strong demand and the expected strong market growth. We
currently expect significant additional capacity to come on-line in 2010, near in time to when our proposed
polysilicon facility would become fully operational. In addition, if an excess supply of electronic-grade silicon were
to develop, producers of electronic-grade silicon could switch production to solar-grade silicon, eliminating the
current scarcity of solar-grade silicon or causing it to decline more rapidly than we currently anticipate. The
electronic-grade silicon market historically has experienced significant cyclicality; for example, that market
experienced significant excess supply from 1998 through 2003. Moreover, the current scarcity of silicon could also
be overcome in the medium term if the need for silicon is significantly reduced as a result of the introduction of new
technologies that significantly reduce or eliminate the need for silicon in producing effective PV systems.
If any of these events occurred, they could result in an excess supply of solar-grade silicon and could suppress
market prices for solar-grade silicon. Any such suppression of market prices for silicon would affect the price which
we could expect to receive in selling our polysilicon in the spot market and could provide our customers with
incentives to reconsider or renegotiate their long-term supply contracts with us to the extent the polysilicon
deliverable under those contracts is priced above prevailing market prices. Accordingly, any such events could
adversely affect our operating margins and, consequently, our businesses.
Conversely, industry-wide shortages of polysilicon have in the past created shortages of PV modules and increased
prices. Our inability to obtain PV modules at commercially reasonable prices or at all would adversely affect our
PV system installation business by reducing our ability to meet potential customer demand for our products or to
provide products at competitive prices. An industry shortage in available polysilicon, therefore, may delay the
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potential growth of PV system installations business, thereby harming our business, financial condition and results
of operations.
We rely on limited suppliers and, if these suppliers fail to deliver materials that meet our quality
requirements in a timely, cost-effective manner or at all, our production of polysilicon and our installation of
PV systems would be limited.
It is highly likely that we will procure materials for our PV system installation business from vertically integrated
solar module manufacturing and installation companies that are also our competitors. These companies may choose
in the future not to sell these materials to us at all, or may raise their prices to a level that would prevent us from
selling our products on a profitable basis.
In our polysilicon business we rely heavily on our contracted suppliers of key process technologies and
infrastructure including such components as the reactors, the TCS process, and the electric substation. If any of
these suppliers fail to perform consistent with their contractual obligations, we will be required to seek alternative
suppliers and likely will not be able to commence production of polysilicon at our planned polysilicon production
facility on our current schedule. Any such production delays may result in a breach of one or more of our supply
agreements with Suntech, Solarfun, Jinko Tianwei and Solargiga and such breaches may allow these customers to
terminate the supply agreements and seek a return of prepayments, which would harm our business and may make
impossible the completion of our polysilicon production facility.
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Even if we achieve our polysilicon and PV system installation objectives on a timely basis and complete the
construction of our polysilicon production plant as currently planned, we may still be unsuccessful in
developing, producing and/or selling these products and services, which would harm our business.
If we are successful in our efforts to construct our polysilicon production facility, our ability to successfully compete
in the polysilicon and PV system installation markets will depend on a number of factors, including:
•

our ability to produce or procure TCS and polysilicon, and install PV systems at costs that allow us to
achieve or maintain profitability in these businesses;

•

our ability to successfully manage a much larger and growing enterprise, with a broader national and
international presence;

•

our ability to attract new customers and expand existing customer relationships;

•

our ability to develop new technologies to become competitive through cost reductions;

•

our ability to scale our business to be competitive;

•

our ability to predict and adapt to changing market conditions, including the price of inputs and the spot
price for polysilicon sold in the market by us or purchased by us from third-parties to settle customer
commitments; and

•

future product liability or warranty claims.

If our PV system installation competitors are able to develop and market products that customers prefer to
our products, we may not be able to generate sufficient revenue to continue operations.
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The market for PV systems installations is competitive and continually evolving. As a new entrant to this market,
we expect to face substantial competition from companies such as PowerLight, a subsidiary of SunPower
Corporation, SunEdison, and other new and emerging companies in Asia, North America and Europe. Many of our
known competitors are established players in the solar industry, and have a stronger market position than ours and
have larger resources and recognition than we have. Furthermore, the PV market in general competes with other
sources of renewable energy and conventional power generation.
Technological development in the solar power industry could reduce market demand for polysilicon or allow
for lower cost production of polysilicon by our competitors, which could cause our sales and profit to decline.
The solar power industry is characterized by evolving technologies and standards. Technological evolutions and
developments in PV products, including thin-film technologies, higher photovoltaic efficiency and thinner wafers
may decrease the demand for polysilicon by PV module manufacturers, and some manufacturers are developing
alternative solar technologies that require significantly less silicon than crystalline silicon-based solar cells and
modules, or no polysilicon at all. If these developing technologies prove more advantageous in application and are
widely adopted, we may experience a decrease in demand for our polysilicon and a decrease in our sales or
operating margins.
Additionally, other technologies for the production of polysilicon are increasing in prevalence in the
industry. Technologies which compete with the Seimens reactor process, including fluidized bed reactor process,
may enable the manufacture of polysilicon more quickly or at lower cost than does the Seimens reactor process. To
the extent that our competitors adopt other technologies that enable them to compete more effectively, our operating
margins and price-competitiveness may be impacted. In the event that we are unable to re-design our production
facility around these more efficient processes on manageable timetables and at reasonable cost, our business could
be adversely affected.
Our operating results have fluctuated in the past, and we expect a number of factors to cause our operating
results to continue to fluctuate in the future, making it difficult for us to accurately forecast our quarterly and
annual operating results.
Hoku Materials does not currently generate any revenue and we do not expect to generate any revenue from Hoku
Fuel Cells in the foreseeable future. All of our revenue presently is generated by Hoku Solar and our PV system
installation activities.
Our future operating results and cash flows will depend on many factors that will impact our polysilicon business
run by Hoku Materials, our PV system installation business run by Hoku Solar and our fuel cell business run by
Hoku Fuel Cells, including the following:
•

the size and timing of customer orders, milestone achievement, product delivery and customer acceptance, if
required;
37

•

the length of contract negotiation cycles,

•

the timing of equipment delivery and procurement, integration and testing,

•

our success in obtaining prepayments from customers for future shipments of polysilicon;
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•

our success in maintaining and enhancing existing strategic relationships and developing new strategic
relationships with potential customers;

•

our ability to finance power purchase agreements for potential PV system installation customers;

•

the results of our currency hedging activities;

•

actions taken by our competitors, including new product introductions and pricing changes;

•

the costs of maintaining and expanding our operations;

•

customer budget cycles and changes in these budget cycles; and

•

external economic and industry conditions.

As a result of these factors, we believe that period-to-period comparisons of our results of operations are not
necessarily meaningful and should not be relied upon as indications of future performance.
If we fail to maintain proper and effective internal controls, our ability to produce accurate financial
statements could be impaired, which could adversely affect our operating results, our ability to operate our
business and investors’ views of us.
Ensuring that we have adequate internal financial and accounting controls and procedures in place to help ensure
that we can produce accurate financial statements on a timely basis is a costly and time-consuming effort that needs
to be re-evaluated frequently. In May 2007 we commenced construction of our planned polysilicon facility in
Pocatello, Idaho. Construction of the planned polysilicon facility and the operation of our polysilicon manufacturing
business and PV system installation businesses will involve substantial changes to our operations will require us to
increase our international activities, hire and train additional financial and accounting personnel, make substantial
investments in our engineering, logistics, financial and information systems, including implementing new enterpriselevel transaction processing, operational, financial and accounting management information systems, procedures and
controls. In connection with the planned increased scale of our polysilicon manufacturing business and PV system
installation businesses and our implementation of new operational and financial management information systems to
accommodate these businesses, we expect to engage in a process of documenting, reviewing and improving our
internal control and procedures in connection with Section 404 of the Sarbanes-Oxley Act, which requires an annual
assessment by management on the effectiveness of our internal control over financial reporting. We conduct annual
testing of our internal controls in connection with the Section 404 requirements and, as part of that documentation
and testing, we may identify areas for further attention and improvement. Implementing any appropriate changes to
our internal controls may entail substantial costs in order to modify our existing accounting systems and take a
significant period of time to complete, and may distract our officers, directors and employees from the operation of
our business. Further, we may encounter difficulties assimilating or integrating the internal controls, disclosure
controls and IT infrastructure of the businesses that we may acquire in the future. These changes may not, however,
be effective in maintaining the adequacy of our internal controls, and any failure to maintain that adequacy, or
consequent inability to produce accurate financial statements on a timely basis, could increase our operating costs
and could materially impair our ability to operate our business. In addition, investors’ perceptions that our internal
controls are inadequate or that we are unable to produce accurate financial statements may seriously affect our stock
price.
38

We may not be able to protect our intellectual property, and we could incur substantial costs defending
ourselves against claims that our products infringe on the proprietary rights of others.
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Our ability to compete effectively in the fuel cell market will depend on our ability to protect our intellectual
property rights with respect to our membranes, Hoku membrane electrode assemblies, or MEAs and manufacturing
processes and any intellectual property we develop with respect to our polysilicon business. We rely in part on
patents, trade secrets and policies and procedures related to confidentiality to protect our intellectual
property. However, much of our intellectual property is not covered by any patent or patent
application. Confidentiality agreements to which we are party may be breached, and we may not have adequate
remedies for any breach. Our trade secrets may also become known without breach of these agreements or may be
independently developed by our competitors. Our inability to maintain the proprietary nature of our technology and
processes could allow our competitors to limit or eliminate any of our potential competitive advantages. Moreover,
our patent applications may not result in the grant of patents either in the United States or elsewhere. Further, in the
case of our issued patents or our patents that may issue, we do not know whether the claims allowed will be
sufficiently broad to protect our technology or processes. Even if some or all of our patent applications that issue
are sufficiently broad, our patents may be challenged or invalidated and we may not be able to enforce them. We
could incur substantial costs in prosecuting or defending patent infringement suits or otherwise protecting our
intellectual property rights. We do not know whether we have been or will be completely successful in safeguarding
and maintaining our proprietary rights. Moreover, patent applications filed in foreign countries may be subject to
laws, rules and procedures that are substantially different from those of the United States, and any resulting foreign
patents may be difficult and expensive to enforce. Further, our competitors may independently develop or patent
technologies or processes that are substantially equivalent or superior to ours. If we are found to be infringing thirdparty patents, we could be required to pay substantial royalties and/or damages, and we do not know whether we
will be able to obtain licenses to use these patents on acceptable terms, if at all. Failure to obtain needed licenses
could delay or prevent the development, production or sale of our products, and could necessitate the expenditure of
significant resources to develop or acquire non-infringing intellectual property.
Asserting, defending and maintaining our intellectual property rights could be difficult and costly, and failure to do
so might diminish our ability to compete effectively and harm our operating results. We may need to pursue
lawsuits or legal actions in the future to enforce our intellectual property rights, to protect our trade secrets and
domain names, and to determine the validity and scope of the proprietary rights of others. If third parties prepare
and file applications for trademarks used or registered by us, we may oppose those applications and be required to
participate in proceedings to determine priority of rights to the trademark.
We cannot be certain that others have not filed patent applications for technology covered by our issued patent or
our pending patent applications or that we were the first to invent technology because:
•

some patent applications in the United States may be maintained in secrecy until the patents are issued;

•

patent applications in the United States and many foreign jurisdictions are typically not published until 18
months after filing; and

•

publications in the scientific literature often lag behind actual discoveries and the filing of patents relating to
those discoveries.

Competitors may have filed applications for patents, may have received patents and may obtain additional patents
and proprietary rights relating to products or technology that block or compete with our products and
technology. Due to the various technologies involved in the development of fuel cell systems, including membrane
and MEA technologies, and PV products, it is impracticable for us to affirmatively identify and review all issued
patents that may affect our products. Although we have no knowledge that our products and technology infringe
any third party’s intellectual property rights, we cannot be sure that we do not infringe any third party’s intellectual
property rights. We may have to participate in interference proceedings to determine the priority of invention and
the right to a patent for the technology. Litigation and interference proceedings, even if they are successful, are
expensive to pursue and time-consuming, and we could use a substantial amount of our financial resources in either
case.

Excerpts from Hoku Scientific 10Q, “Risk Factors,” February 3, 2009
Page 13 of 19

The loss of any of our executive officers or the failure to attract or retain specialized technical and
management personnel could impair our ability to grow our business.
We are highly dependent on our executive officers, including Dustin M. Shindo, our Chairman of the Board of
Directors, President and Chief Executive Officer, and Karl M. Taft III, our Chief Technology Officer. Due to the
specialized knowledge that each of our executive officers possesses with respect to our technology or operations, the
loss of service of any of our executive officers would harm our business. We do not have employment agreements
with any of our executive officers, and each may terminate his employment without notice and without cause or
good reason. In addition, we do not carry key man life insurance on our executive officers.
There is a limited pool of qualified applicants for our operations located in Hawaii capable of meeting our
specialized needs. Our future success will depend, in part, on our ability to attract and retain qualified management
and technical personnel, many of whom must be relocated from the continental United States or other countries. In
addition, we will need to hire and train specialized engineers to manage and operate our planned polysilicon facility
in Pocatello, Idaho. We may not be successful in hiring or retaining qualified personnel. Our inability to hire
qualified personnel on a timely basis, or the departure of key employees, could harm our business.
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We will use materials that are considered hazardous in our planned manufacturing and production processes
and, therefore, we could be liable for environmental damages resulting from our research, development, or
manufacturing and production operations.
The production of polysilicon will involve the use of materials that are hazardous to human health and the
environment, the storage, handling and disposal of which will be subject to government regulation. Compliance with
environmental laws and regulations may be expensive, and current or future environmental regulations may increase
our research and development or manufacturing costs and may require us to halt or suspend our operations until we
regain compliance. If we have an accident at our facility involving a spill or release of these substances, we may be
subject to civil and/or criminal penalties, including financial penalties and damages, and possibly injunctions
preventing us from continuing our operations. Any liability for penalties or damages, and any injunction resulting
from damages to the environment or public health and safety, could harm our business. In addition under various
Federal, state and local laws, ordinances and regulations, an owner or operator of real estate is liable for costs of
removal or remediation of certain hazardous or toxic substances on or in such property. These laws often impose
such liability without regard to whether the owner or operator knew of, or was responsible for, the presence of such
substances. We do not have any insurance for liabilities arising from the use and handling of hazardous materials.
Any significant and prolonged disruption of our operations in Hawaii could result in PV system installation
delays that would reduce our revenue.
Hoku Solar is currently located in Hawaii, which is subject to the potential risk of earthquakes, hurricanes, tsunamis,
floods and other natural disasters. The occurrence of an earthquake, hurricane, tsunami, flood or other natural
disaster at or near our facility in Hawaii could result in damage, power outages and other disruptions that would
interfere with our ability to conduct our business. In October 2006, Hawaii suffered a major earthquake causing
significant damage throughout the state. Our facilities and operations; however, did not suffer any damage.
Most of the materials we use in our PV system installation business must be delivered via air or sea. Hawaii has a
large union presence and has historically experienced labor disputes, including dockworker strikes that have
prevented or delayed cargo shipments. Any future dispute that delays shipments via air or sea could prevent us from
procuring or installing our turnkey PV systems in time to meet our customers’ requirements, or might require us to
seek alternative and more expensive freight forwarders or contract manufacturers, which could increase our
expenses.
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We have significant international activities and customers that subject us to additional business risks,
including increased logistical complexity and regulatory requirements, which could result in a decline in our
revenue.
Our current polysilicon supply agreements are with Suntech, Jinko, Solarfun, Tianwei and Solargiga all of which are
located in The People’s Republic of China or Hong Kong. As a result, we will be engaging in significant
international sales of our polysilicon, which can be subject to many inherent risks that are difficult or impossible for
us to predict or control, including:
•

political and economic instability;

•

unexpected changes in regulatory requirements and tariffs;

•

difficulties and costs associated with staffing and managing foreign operations, including foreign distributor
relationships;

•

longer accounts receivable collection cycles in certain foreign countries;

•

adverse economic or political changes;

•

unexpected changes in regulatory requirements;

•

more limited protection for intellectual property in some countries;

•

potential trade restrictions, exchange controls and import and export licensing requirements;

•

U.S. and foreign government policy changes affecting the markets for our products;

•

problems in collecting accounts receivable; and

•

potentially adverse tax consequences of overlapping tax structures.

All of our contracts are denominated in U.S. dollars except for our contract with GEC Graeber Engineering
Consultants GmbH and MSA Apparatus Construction for Chemical Equipment Ltd., which is denominated in Euros.
Therefore, increases in the exchange rate of the U.S. dollar to foreign currencies will cause our products to become
relatively more expensive to customers in those countries, which could lead to a reduction in sales or profitability in
some cases.
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Risks Associated With Government Regulation and Incentives
If we do not obtain on a timely basis the necessary government permits and approvals to construct and
operate our planned polysilicon production plant our construction costs could increase and our business
could be harmed.
We have received the air permit and storm water prevention permit that are necessary to begin construction of our
polysilicon plant; however, we need to apply for additional permits with federal, state and local authorities,
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including building permits to continue the construction our polysilicon plant, and permits to operate the plant when
construction is complete. The government regulatory process is lengthy and unpredictable and delays could cause
additional expense and increase our construction costs. In addition, we could be required to change our construction
plans in order receive the required permits and such changes could also result in additional expense and delay. Any
delay in completion of construction could result in us failing to meet our delivery deadlines under our supply
agreements and give the other parties to these agreements the right to terminate the agreements.
Our business and industry are subject to government regulation, which may harm our ability to market our
products.
The market for electricity generation products is heavily influenced by foreign, federal, state and local government
regulations and policies concerning the electric utility industry, as well as policies promulgated by electric utilities.
These regulations and policies often relate to electricity pricing and technical interconnection of customer-owned
electricity generation. In the United States and in a number of other countries, these regulations and policies are
being modified and may continue to be modified. Customer purchases of, or further investment in the research and
development of, alternative energy sources, including solar power technology, could be deterred by these regulations
and policies, which could result in a significant reduction in the potential demand for our PV system installations.
For example, without a regulatory mandated exception for solar power systems, utility customers are often charged
interconnection or standby fees for putting distributed power generation on the electric utility grid. These fees could
increase the cost to our customers of installing PV systems and make them less desirable, thereby harming our
business, prospects, results of operations and financial condition. Furthermore, our discussions with The James
Campbell Company to plan a Kapolei Sustainable Energy Park is subject to various conditions and government
approvals related to the capped solid waste storage area on the site.
The installation of PV systems is subject to oversight and regulation in accordance with national and local
ordinances relating to building codes, safety, environmental protection, utility interconnection and metering and
related matters. It is difficult to track the requirements of individual states and design equipment to comply with the
varying standards. Any new government regulations or utility policies pertaining to PV system installations may
result in significant additional expenses to us and, as a result, could cause a significant reduction in demand for our
PV system installation services.
If government incentives to locate our planned polysilicon facility in the City of Pocatello, Idaho are not
realized then the costs of establishing our facility may be higher than we currently estimate.
The State of Idaho and the local municipal government have approved a variety of incentives to attract Hoku
Materials, including tax incentives, financial support for infrastructure improvements around our facility, and grants
to fund the training of new employees. In December 2006, we received a letter from the City of Pocatello, Idaho
outlining a variety of financial and other incentives that could be available to us if we ultimately complete the
construction of our planned polysilicon production facility in the City of Pocatello, Idaho. This letter is not a legally
binding agreement on the part of the City of Pocatello, Idaho or on us, and the various incentives described in the
letter are subject to a number of risks, contingencies and uncertainties, including the actual availability of financial
and other incentives, including favorable tax incentives and utility availability, at the time of completion of planned
construction and thereafter.
In March 2007, we entered into a 99-year ground lease with the City of Pocatello, for approximately 67 acres of land
in Pocatello, Idaho and in May 2007 we commenced construction of our polysilicon facility. In May 2007, the City
of Pocatello approved an ordinance that would provide us with tax incentives related to the infrastructure necessary
for the completion of our planned polysilicon plant. We would receive up to $25.9 million in real property tax
reimbursements for infrastructure improvements and up to $17.4 million in real property tax reimbursements based
on employment numbers. The tax incentives expire on December 31, 2030. Except for the ground lease, we have not
entered into any other definitive agreements with the State of Idaho or any county or municipal government and we
may not realize the benefits of these other offered incentives including workforce training funds and utility
capacities. If there are changes to the ordinance, which affects the amount of the incentives, and/or we are unable to
realize these incentives the operating costs of our planned polysilicon facility in Idaho may be higher than we
currently estimate.
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The reduction or elimination of government and economic incentives for PV systems and related products
could reduce the market opportunity for our PV installation services.
We believe that the near-term growth of the market for on-grid applications, where solar power is used to
supplement a customer’s electricity purchased from the utility network, depends in large part on the availability and
size of government incentives. Because we plan to sell to the on-grid market, the reduction or elimination of
government incentives may adversely affect the growth of this market or result in increased price competition, both
of which adversely affect our ability to compete in this market. Currently, the U.S. federal solar tax credit is
scheduled to expire at the end of calendar year 2016. If similar tax or other federal government incentives are not
available beyond calendar year 2016, it could harm our solar business.
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Today, the cost of solar power exceeds the cost of power furnished by the electric utility grid in many locations. As
a result, federal, state and local government bodies in many countries, most notably Germany, Japan and the United
States, have provided incentives in the form of rebates, tax credits and other incentives to end users, distributors,
system integrators and manufacturers of solar power products to promote the use of solar energy in on-grid
applications and to reduce dependency on other forms of energy. These government economic incentives could be
reduced or eliminated altogether. For example, Germany has been a strong supporter of solar power products and
systems and political changes in Germany could result in significant reductions or eliminations of incentives,
including the reduction of tariffs over time. Some solar program incentives expire, decline over time, are limited in
total funding or require renewal of authority. Net metering policies in Japan could limit the amount of solar power
installed there. Reductions in, or elimination or expiration of, governmental incentives could result in decreased
demand for PV products, and reduce the size of the market for our planned PV system installation services.
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Risks Associated With Our Common Stock and Charter Documents
Our stock price is volatile and purchasers of our common stock could incur substantial losses.
Our stock price is volatile and since April 1, 2008 to December 31, 2008, our stock has had low and high sales
prices in the range of $2.06 to $10.25 per share. The stock market in general and the market for technology
companies in particular have experienced extreme volatility that has often been unrelated to the operating
performance of particular companies. The market price of our common stock may fluctuate significantly in response
to a number of factors, including:
•

variations in our financial results or those of our competitors and our customers;

•

announcements by us, our competitors and our customers of acquisitions, new products, significant
contracts, commercial relationships or capital commitments;

•

failure to meet the expectations of securities analysts or investors with respect to our financial results;

•

our ability to develop and market new and enhanced products on a timely basis;

•

litigation;
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•

changes in our management;

•

changes in governmental regulations or in the status of our regulatory approvals;

•

future sales of our common stock by us and future sales of our common stock by our officers, directors and
affiliates;

•

investors’ perceptions of us; and

•

general economic, industry and market conditions.

In addition, in the past, following periods of volatility and a decrease in the market price of a company’s securities,
securities class action litigation has often been instituted against that company. Class action litigation, if instituted
against us, could result in substantial costs and a diversion of our management’s attention and resources.
Anti-takeover defenses that we have in place could prevent or frustrate attempts by stockholders to change
our directors or management.
Provisions in our amended and restated certificate of incorporation and bylaws may make it more difficult for or
prevent a third party from acquiring control of us without the approval of our Board of Directors. These provisions:
•

establish a classified Board of Directors, so that not all members of our Board of Directors may be elected
at one time;

•

set limitations on the removal of directors;

•

limit who may call a special meeting of stockholders;

•

establish advance notice requirements for nominations for election to our Board of Directors or for
proposing matters that can be acted upon at stockholder meetings;

•

prohibit stockholder action by written consent, thereby requiring all stockholder actions to be taken at a
meeting of our stockholders; and

•

provide our Board of Directors the ability to designate the terms of and issue new series of preferred stock
without stockholder approval.
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These provisions may have the effect of entrenching our management team and may deprive investors of the
opportunity to sell their shares to potential acquirers at a premium over prevailing prices. This potential inability to
obtain a control premium could reduce the price of our common stock.
As a Delaware corporation, we are also subject to Delaware anti-takeover provisions. Our Board of Directors could
rely on Delaware law to prevent or delay an acquisition.
Because we do not intend to pay dividends, you will benefit from an investment in our common stock only if it
appreciates in value.
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We have not paid cash dividends on any of our classes of capital stock to date, and we currently intend to retain our
future earnings, if any, to fund the development and growth of our business. As a result, we do not expect to pay
any cash dividends in the foreseeable future. The success of your investment in our common stock will depend
entirely upon any future appreciation. There is no guarantee that our common stock will appreciate in value or even
maintain the price at which you purchased your shares.
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