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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
PCN 8

In the Matter of

PACIFICORP’S REQUEST FOR
PACIFICORP’S PARTIAL WAIVER AND

CLARIFICATION OF SCOPE
Petition for Certificate of Public Convenience
and Necessity. Expedited Consideration Requested

I. INTRODUCTION

In accordance with Administrative Law Judge (ALJ) Mellgren’s Ruling on June 26, 2026,
PacifiCorp, d/b/a Pacific Power (PacifiCorp or Company), requests a partial waiver and
clarification of Oregon Administrative Rules (OARs) 860-025-0030, 860-025-0035, and 860-025-
0040, and that the Public Utility Commission of Oregon (Commission) clarify the scope of review
for the Company’s Petition for a Certificate of Public Convenience and Necessity (CPCN) for the
Lone Pine to Whetstone Project (LPW or Project).

Prior to any significant activity in this case, the Oregon Legislature passed House Bill
(HB) 3681, which narrows the CPCN review criteria under Oregon Revised Statute
(ORS) 758.015(2) to focus on the capacity and reliability need for a transmission line, and directs
the Commission to review petitions for CPCNs and enter final orders without requiring a petitioner
to first obtain any required land use approvals.! Governor Kotek signed the bill into law on
June 11, 2025, and these new requirements will go into effect January 1, 2026, before the

Commission’s target final order date of February 13, 2026 in this proceeding.?

' HB 3681, §4 (2025) (available here: https://olis.oregonlegislature.gov/liz/2025R 1/Downloads/Measure
Document/HB3681).
2 ALJ John Mellgren Ruling Establishing Procedural Schedule at 2 (Apr. 22, 2025).
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Because the Commission’s review is narrower as a result of HB 3681, a waiver of the rules
that are no longer within the more limited review criteria is appropriate. Moreover, a waiver is in
the public interest from an efficiency standpoint and considering the urgent need for the Project.
For these reasons, good cause exists for the Commission to grant the Company’s request for a
partial waiver of OARs 860-025-0030, 860-025-0035, and 860-025-0040, and further clarify that
the scope of PCN 8 has been narrowed by the passage of HB 3681 to a determination whether the
line meets a reliability and capacity need.

Because the Public Comment Hearings are soon approaching, and there are upcoming
deadlines for Opening Testimony on August 11, 2025, PacifiCorp requests expedited consideration
of this Request for Partial Waiver and Clarification of Scope in order for the Commission to
provide guidance regarding the impacts and scope of HB 3681 specific to this proceeding. The
Company has conferred with Staff—the only other party in this proceeding—and Staff indicates
that they plan to make a separate filing on this same date and could be available for a conference
during the week of July 14, 2025. Staff and the Company remain in discussions regarding the
scope of the proceeding, and may supplement this filing. Staff opposes the Company’s request for
expedited consideration.

II. LEGAL STANDARD

A petitioner may request in writing that the Commission waive any of its Division 25 rules

for “good cause shown.”® Waivers allow the Commission “to more efficiently regulate utilities

under conditions of rapidly changing environments and technologies and under extenuating

3 OAR 860-025-0000(2) (“Upon request or its own motion, the Commission may waive any of the division 25 rules
for good cause shown. A request for waiver must be made in writing, unless otherwise allowed by the
Commission.”).
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circumstances.”* A waiver under this standard is determined on a case-by-case basis, and is limited
to those circumstances presented.” The Commission has clarified that an entity seeking a waiver
under a “good cause” standard must establish a “sufficient reason for the waiver” and that the
Commission will grant the request only if the waiver is “in the public interest.”® For waiver of any
of its rules, the Commission has discretion to determine what constitutes “good cause.”’

III. BACKGROUND

On March 11, 2025, PacifiCorp submitted a Petition for CPCN for LPW. While a schedule
for the proceeding has been adopted, apart from the filing of the application and the prehearing
conference, no significant activity has occurred in the docket to date. The first Public Comment
Hearing for PCN 8 is scheduled on July 9, 2025,% and the target deadline for the Commission’s
final order date is not until February 13, 2026.°

ORS 758.015(2) lays out the review criteria for CPCN petitions, and is implemented by
the Commission’s rules, OARs 860-025-0030, 860-025-0035, and 860-025-0040. Respectively,
these rules currently require that the petitioner provide documentation of all necessary land use
approvals when it files its petition for a CPCN; demonstrate the necessity, safety, practicability
and justification in the public interest of the proposed transmission line; and that the line is
compatible with the Statewide Planning Goals and acknowledged comprehensive plan where the

project is to be located.

4 In the Matter of a Rulemaking to Update Waiver Provisions in the Commission’s Administrative Rules, Docket

AR 554, Order No. 11-346 at 4 (Sept. 8, 2011).

SId.

6 Id.

" E.g., In the Matter of Portland Gen. Elec. Co., Requests for Partial Waiver of OAR 860-039-0030(3) Requirements
for Level 1 Applications, Docket UM 1631, Order No. 22-502, App. A at 2 (Dec. 28, 2022).

8 ALJ John Mellgren Ruling Establishing Procedural Schedule at 2.

°Id.
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In the recently concluded 2025 legislative session, the Oregon Legislature passed HB 3681,
which was intended to address the significant constraints on Oregon’s electric grid and
transmission system.! HB 3681 amends certain Energy Facility Siting Council (EFSC) and
Commission CPCN statutes to streamline regulatory approval for transmission lines in the State.
Pertinent to this proceeding, the bill:

e Narrows the criteria under ORS 758.015(2) for Commission review of petitions for

CPCN for overhead transmission lines—instead of determining the “necessity, safety,
practicability and justification in the public interest,” the Commission must determine
“whether the proposed transmission line meets a need for increased transmission
capacity and reliability in the electric grid”; and

e Directs the Commission to review a petition for CPCN and enter a final order without

requiring the petitioner to first obtain any required land use approvals.'!

The Oregon Legislature passed HB 3681 on June 3, 2025, and Governor Kotek signed the
bill into law on June 11, 2025.'2 Because HB 3681 does not contain an emergency clause, the
requirements of the bill go into effect on January 1, 2026."3

IV.  REQUEST FOR WAIVER AND CLARIFICATION
PacifiCorp requests that the Commission waive and clarify several provisions of OAR 860-

025-0030, -0035, and -0040 to align with HB 3681.

19 House Committee on Climate, Energy, and Environment, HB 3681 A STAFF MEASURE SUMMARY 2 (Apr. 8,
2025), https://olis.oregonlegislature.gov/1iz/2025R 1 /Downloads/Measure AnalysisDocument/90900.

' HB 3681, §4.

12 HB 3681 Enrolled, 2025 Regular Session, OREGON STATE LEGISLATURE,
https://olis.oregonlegislature.gov/liz/2025R 1/Measures/Overview/HB3681 (last visited July 2, 2025).

13 To make an act passed by the Oregon Legislature effective, the Governor may either sign the bill or allow the bill
to become law without their signature. With respect to measures that include an emergency clause, the measure
takes effect either on the date specified by the measure, or is effective immediately, which means that the measure
will take effect on the date the Governor signs the legislation into law. For measures without an emergency clause,
the act takes effect on January 1 of the year after its passage. ORS 171.022.
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A. OAR 860-025-0030

PacifiCorp requests the full or partial waiver of the following regulations in OAR 860-
025-0030 regarding petition information requirements:

e Partial waiver of OAR 860-025-0030(2)(b)!%: Under HB 3681, the “safety,

practicability and justification in the public interest” of the proposed transmission line
are no longer criteria within the Commission’s scope of review. For this reason, the
Commission should waive language requiring the petitioner to provide sufficient detail
to enable a full understanding of the “justification in the public interest for the proposed
transmission line and the benefits to be derived therefrom, and to enable a
determination of its safety and practicability under normal and emergency
conditions[.]”

e Waiver of OAR 860-025-0030(2)()!%: This rule requires that the petition: (1)

summarize the petitioner’s plan to ensure compliance with applicable Commission
rules and other safety standards for the safe construction, operation and maintenance
of the transmission line; and (2) include a safety declaration by an authorized

representative of the petitioner. The Commission should waive this rule in its entirety

“ OAR 860-025-0030(2)(b) (“A thorough description of the information listed in subsection (c) of this rule,
including but not limited to the proposed route, voltage and capacity of the line. The description must include a
comprehensive narrative that provides sufficient detail to enable a full understanding of the public convenience,
necessity and justification in the public interest for the proposed transmission line and the benefits to be derived
therefrom, and to enable a determination of its safety and practicability under normal and emergency conditions, as
well as the foreseeable or potential consequences of not building the proposed transmission line;”).

1S OAR 860-025-0030(2)(b) (“A summary of petitioner's plan to ensure compliance with applicable Commission
rules, including but not limited to OAR Chapter 860, Division 24, and other safety standards for the safe
construction, operation and maintenance of the transmission line. Petitioner must include a certificate executed by an
authorized representative of petitioner affirming that it will adhere to the applicable Commission rules and other
applicable safety standards for construction operation and maintenance of the transmission line. The representative’s
certificate must be a sworn statement under ORS 162.055 attesting to the truth of the certification;”).
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as information and certifications related to the “safety” criterion are no longer germane
to the Commission’s investigation and final order.

e  Waiver of OAR 860-025-0030(2)(k)!é: This rule requires the petitioner to summarize:

(1) the costs and benefits of the line to petitioner’s Oregon customers, customers of
other Oregon utilities, and to Oregonians in general; and (2) the costs and benefits that
the proposed transmission line will provide related to connection to regional and inter-
regional grids. The Commission should waive this rule in its entirety as information
related to the “justification in the public interest” criterion (i.e., the weighing of the
costs and benefits of the line) is no longer germane to the Commission’s investigation
and final order.

e Waiver of OAR 860-025-0030(2)(p)*”: This rule requires the petitioner to identify all

land use approvals and permits required for construction of the transmission line and
their status, which has previously resulted in analyzing the practicability of a project.
The Commission should waive this rule in its entirety as information related to the
“practicability” criterion is no longer germane to the Commission’s investigation and

final order.

16 OAR 860-025-0030(2)(k) (“Public benefits and costs of the transmission line, if any, that are reasonably known to
petitioner, including but not limited to: (A) Costs and benefits to petitioner's Oregon customers and customers of
other Oregon utilities and to Oregonians in general; (B) Costs and benefits that the proposed transmission line will
provide related to connection to regional and inter-regional grids;”).

17 OAR 860-025-0030(2)(p) (“A narrative that identifies all land use approvals and permits required for construction
of the transmission line. This narrative must include information on whether petitioner has submitted an application
for each approval or permit, the status of all such applications, and an explanation as to why petitioner did not obtain
any pending or outstanding approvals or permits before submitting a petition under this rule as applicable, including
anticipated timelines for issuance of any pending or outstanding approvals and permits, and the section of OAR 860-
025-0040 under which the petitioner seeks to demonstrate compliance with that rule;”).
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e Clarification of OAR 860-025-0030(3)!%: This rule requires the petitioner to include

with its petition all documentation necessary to support the Commission’s land use
compatibility findings under OAR 860-025-0040(2) or (7). HB 3681 provides that the
Commission must review a petition for CPCN and enter a final order “without requiring
a petitioner to first obtain any required state or local land use approvals.”!® As a result
of HB 3681, the Commission may likely need to comprehensively update its rules
addressing land use documentation, however, the Company recognizes that the
Commission also makes land use compatibility findings under OAR 860-025-0040(1)
in accordance with the Commission’s state agency coordination program pursuant to
ORS 197.180—and thus, the Commission may still require land use information
adequate to make land use compatibility findings. The Commission has previously
concluded that a land use compatibility statement (LUCS) can address this requirement,
and accordingly, PacifiCorp asks that the Commission confirm that a land use approval
is not required consistent with HB 3681, and that a LUCS would meet this petition

information criterion.

8 OAR 860-025-0030(3) (“A petition may not be filed under this rule unless the petitioner includes with the petition
all necessary documentation to support a finding under OAR 860-025-0040(2) or (7), or files a request for a waiver
as described in OAR 860-025-0030(4)”).

1 HB 3681, §4.
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B. OAR 860-025-0035

PacifiCorp requests that the Commission waive OAR 860-025-0035(1)(b), (c), and (d),?°
which implement the CPCN criteria removed from the Commission’s scope of review by HB 3681.
Specifically, subpart (b) implements the safety criterion, (c) implements the practicability
criterion, and subpart (d) implements the justification criterion, all of which have been removed
from ORS 758.015(2). PacifiCorp further requests that the Commission waive the following
language in OAR 860-025-0035(1), which reads “the necessity, safety, practicability and
justification in the public interest of the proposed transmission line upon consideration of the
following][.]”

C. OAR 860-025-0040

The language of HB 3681 is clear that the Commission must consider a petition for CPCN
and enter an order “without requiring a petitioner to first obtain any required state or local land use
approvals.”?! As noted above, the Commission makes land use compatibility findings under
OAR 860-025-0040(1) in accordance with the Commission’s state agency coordination program
pursuant to ORS 197.180. HB 3681 signals the legislature’s intent to prohibit the Commission

from requiring that a CPCN be a “capstone” permit by making clear that final land use approval is

20 OAR 860-025-0035(1)(b), (c), and (d): (“The Commission may approve a petition filed under OAR 860-025-0030
by determining the necessity, safety, practicability and justification in the public interest of the proposed
transmission line upon consideration of the following: * * * * (b) Whether the petitioner has demonstrated that it
will ensure the transmission line is constructed, operated, and maintained in a manner that protects the public from
danger and conforms with applicable Commission rules, and other applicable safety standards and best industry
practices; (¢) Whether the transmission line using petitioner's proposed route is practicable and feasible, whether it
will be effectively and efficiently constructed in a commercially reasonable manner; (d) Whether petitioner has
justified construction of the proposed transmission line as in the public interest, as compared with feasible
alternatives for meeting the identified need, considering the public benefits and costs of the project, as they relate to
the interests in land proposed to be condemned, petitioner’s existing facilities and equipment, petitioner's Oregon
customers, and other considerations that may be relevant to the public interest. Other such considerations include,
but are not limited to, the benefits and costs to other Oregon utilities, their customers, and all Oregonians, the value
of connections to regional and inter-regional electricity grids and to a petitioner's non-Oregon service territories, and
all Oregonians;”).

2 HB 3681, §4.
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not required for the Commission to enter its order. While it is clear that rulemaking will be
necessary to implement this change in Division 25, Section 40, as it relates to PCN 8, it appears
that a waiver is not required. PacifiCorp included with its Petition a LUCS issued by Jackson
County for LPW, and the LUCS is sufficient under the Commission’s current rules to grant a
CPCN for the Project.?? Similar to the request for OAR 860-025-0030(3), above, PacifiCorp asks
that the Commission confirm that a land use approval is not required, consistent with HB 3681,
and that a LUCS in accordance with OAR 860-025-0040(3) is adequate for the Commission to
make land use compatibility findings.

V. GOOD CAUSE FOR WAIVER

There is good cause to waive and clarify the rules identified by PacifiCorp in Part (IV)
above as: (1) these rules implement language in ORS 758.015 that will be obsolete by the time the
Commission makes a decision in this proceeding, and are no longer germane to the Commission’s
investigation and final order for LPW; and (2) waiver of these rules will promote efficiency by
preventing the Commission, parties, and the public from unnecessarily directing time and
resources on issues that are no longer relevant to the Commission’s determination on a petition for

CPCN.

22 OAR 860-025-0040(3) (“In making findings under section (2) of this rule, the Commission may rely on a Land
Use Compatibility Statement (“LUCS”) issued by an authorized representative from an affected city or county to the
extent the LUCS: (a) Confirms the city or county has issued a land use permit approving the proposed transmission
project; or (b) States the applicable city or county acknowledged comprehensive plan does not require specific
approval of the proposed transmission project; or (c) States the proposed transmission project will be compatible
with the jurisdiction’s acknowledged comprehensive plan if petitioner obtains the land use permits identified in the
LUCS, and the LUCS confirms the acknowledged comprehensive plan’s general provisions will not be substantially
affected by issuance of a certificate if those permits are obtained.”).
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A. The CPCN rules identified in this Motion implement language in ORS 758.015 that
will soon become obsolete and will be irrelevant to the Commission’s final order in
PCN 8.

HB 3681 does not include an effective date, and as a result becomes effective January 1,
2026.% Determining whether HB 3681 applies to PCN 8, which was filed before the effective date
of the law, but where a Commission decision will occur after the effective date, is a matter of

legislative intent.**

The Commission determines legislative intent based on the text, context, and
legislative history of the statute, resorting to maxims of statutory construction if necessary.?

The amended ORS 758.015(2) should apply to the Commission’s decision in this CPCN
proceeding. For example, HB 3681 includes no limiting language that would prevent application
of the law to Commission decisions in this proceeding after the law’s effective date. Under
amended ORS 757.015(2)(a), the Commission, “in addition to considering facts presented at such
hearing, shall make the commission’s own investigation to determine whether the proposed
transmission line meets a need for increased transmission capacity and reliability in the electric
grid and shall enter an order accordingly,” and the Commission “shall consider a petition for a
certificate of public convenience and necessity and enter an order without requiring a petitioner to
first obtain any required state or local land use approvals.?

Under this interpretation, amended ORS 758.015(2) would apply to all Commission orders
issued after January 1, 2026, the effective date of the bill, regardless of the fact that PacifiCorp

submitted its application prior to that date. To that end, the Commission should waive and clarify

its Division 25 rules in this proceeding to align with the new standard of decision in HB 3681.

23 ORS 171.022 (“Except as otherwise provided in the Act, an Act of the Legislative Assembly takes effect on
January 1 of the year after passage of the Act.”).

2 Whipple v. Howser, 291 Or 475, 480 (1981) (“The intent of the legislature governs when a legislative provision
should be given effect.”).

2 E.g., Portland Gen. Elec. Co. v. Mead, 235 Or App 673, 651 (2010) (citing State v. Gaines, 346 OR 160, 171-172,
206 P.3d 1042 (2009)).

26 HB 3681, §4.
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This approach aligns with prior Commission precedent that addressed the impact of new
legislation in a pending proceeding. In PacifiCorp’s 2005 rate case, the Commission found that
Senate Bill (SB) 408 required the Commission to change its approach to addressing taxes paid
when setting rates.?’ The 2005 Legislative Assembly enacted SB 408 after evidentiary hearings on
PacifiCorp’s rate request, but prior to the Commission’s final order.?® The bill was enacted in
response to criticism that the Commission’s use of the stand-alone methodology to assess recovery
of taxes could result in a potential mismatch between monies collected from customers to pay taxes
and the actual amount of taxes paid to the taxing authorities.?’ In response to a query by parties
whether the bill applied to the Commission’s imminent decision in PacifiCorp’s rate case, the
Commission concluded that it was required to apply the bill because relevant provisions of the bill
were in effect at the time of its determination, and the legislature’s intent to prohibit the
Commission from using the stand-alone methodology was clear.*°

Similar circumstances are present here. In the interest of saving Commission and party
resources, the Commission should waive these CPCN rules which do not align with HB 3681 and

are no longer relevant to its final decision in this case.

27 In the Matter of Pacific Power & Light Company (dba PacifiCorp); Request for a General Rate Increase in the
Company’s Oregon Annual Revenues, Docket UE 170, Order No. 05-1050 at 1 (Sept. 28, 2005).

8 Id. at 13.

Y Id. at 14.

30 Id. at 16-19. The Commission reaffirmed its conclusion of the applicability of SB 408 in Order No. 06-379, which
was determined in response to PacifiCorp’s Application for Reconsideration: “[W]e conclude that, due to a unique
combination of SB 408’s effective date, the amendments to ORS 757.210 and corresponding clarification of those
amendments in legislative findings, as well as the delayed implementation of the automatic adjustment clause, we
were required to prospectively adjust PacifiCorp’s base rates to reflect the taxes that are paid to units of government.
While this result may have not been contemplated by the legislature, the application of these various provisions to
this proceeding is clear and undeniable.” In the Matters of Pacific Power & Light Company (dba PacifiCorp),
Request for a General Rate Increase in the Company’s Oregon Annual Revenues (UE 170), Application for a
Deferred Accounting Order Regarding Certain Tax Expenses (UM 1229), Dockets UE 170 / UM 1229, Order No.
06-379 at 7 (July 10, 2006).
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B. A partial waiver of the CPCN rules will provide efficiency benefits and is in the public
interest.

A partial waiver of the Commission’s CPCN rules and clarification of the scope of PCN 8,
ideally before the upcoming Public Comment Hearings, but at least before Opening Testimony is
due, is warranted to ensure that the public and parties have a clear understanding regarding the
extent of HB 3681’°s impact on the Commission’s scope of review. Guidance from the Commission
at the outset will save valuable time and resources for the Commission, Staff, PacifiCorp,
intervenors, and the public. Because the Project is urgently needed to maintain adequate, safe, and
reliable service in Oregon, these near-term actions will avoid unnecessary delays from this
proceeding that could push out the Project’s construction timeline. For these reasons, good cause
exists to grant a partial waiver and clarification of OAR 860-025-0030, 860-025-0035, and 860-
025-0040, and a waiver is in the public interest.

VI. CONFERENCE AND PROCEDURAL SCHEDULE

PacifiCorp does not oppose a conference with Staff and the ALJ to discuss the extent of
HB 3681°s impacts on PCN 8. The Company understands Staff is not available until the week of
July 14, 2025. PacifiCorp does not request modification to the procedural schedule at this time.

VII. CONCLUSION

The Company respectfully requests the Commission waive and clarify the provisions of
OARs 860-025-0030, 860-025-0035, and 860-025-0040 discussed above, and clarify the scope of
review. In light of the upcoming events and deadlines in this proceeding, the Company requests
expedited consideration. If the Company’s request for waiver is granted, and if helpful to the
Commission, the Company would be willing to revise and refile its Petition and supporting

testimony to eliminate the portions that are no longer relevant to the Commission’s review.
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Respectfully submitted this 2nd day of July, 2025.

%/Pm/

Jocelyn Pease

Lynne Dzubow

McDowell Rackner Gibson PC
419 SW 11th Avenue, Suite 400
Portland, OR 97205
dockets@mrg-law.com

Zachary Rogala

PacifiCorp

825 NE Multnomah St., Suite 2000
Portland, Oregon 97232
zachary.rogala@pacificorp.com

Attorneys for PacifiCorp, d/b/a
Pacific Power
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