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BEFORE THE PUBLIC UTILITY COMMISSION  

 
OF OREGON 

 
UE 196 

 
In the Matter of  
 
PORTLAND GENERAL ELECTRIC 
COMPANY 
 
Application to Amortize the Boardman 
Deferral. 
 
 

  
MOTION TO HOLD MATTER IN ABEYANCE 

 Pursuant to OAR 860-013-0031, staff of the Public Utility Commission of Oregon 

(“staff”) moves the administrative law judge to hold Docket No. UE 196 in abeyance pending the 

outcome of a circuit court case concerning the same underlying facts as Docket No. UE 196, 

Turlock Irrigation District v. Portland General Electric Company, (Multnomah County Circuit 

Court Case No. 0710-12156).   In support of this motion, staff relies on the following points and 

authorities and the attachments to this motion.  

POINTS AND AUTHORITIES 

 In this docket, PGE asks the Commission for authority to amortize the excess net variable 

power costs (“NVPC”) associated with an outage at PGE’s Boardman generating plant that the 

Commission authorized PGE to defer in Order No. 07-049.   Among the issues that must be 

resolved by the Commission in connection with PGE’s request to amortize is whether PGE 

prudently operated and managed the Boardman generating plant.   Two parties to this 

proceeding, ICNU and CUB, have filed testimony challenging the prudence of PGE’s actions in 

connection with maintaining and operating the Boardman plant. Both ICNU and CUB 

recommend that the Commission deny PGE’s request to amortize any of the deferred amounts.    

CUB, ICNU, and staff have filed two rounds of pre-filed testimony on the issues 

presented in this docket and PGE has filed three.   On July 23, 2008, the administrative law judge 
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assigned to this case conducted a hearing at which all parties were allowed opportunity to cross-

examine witnesses on their pre-filed testimony. 

In October 2007, the Turlock Irrigation District in California (hereinafter referred to as 

“Turlock”) filed a civil complaint against PGE in Multnomah County Circuit Court for breach of 

contract, negligence, and gross negligence relating to two outages at PGE’s Boardman plant, one 

of which underlies PGE’s application for deferred accounting in Docket No. UM 1234 and 

PGE’s request amortize in this docket.  In the complaint, Turlock Irrigation District alleges that 

“PGE committed a series of clear, egregious error in its operation and maintenance of Boardman, 

resulting in two foreseeable, extended outages between October 2005 and April of 2006.”1  With 

respect to the outage that underlies the proceedings in Docket No. UE 196, Turlock Irrigation 

District alleges:  

 
 [T]he crack in the turbine generator shaft was caused by PGE’s failure to 
properly operate and maintain Boardman in accordance with Prudent Utility 
Practice.  On information and belief, Turlock further alleges that the crack in the 
turbine generator shaft was caused by PGE’s failure to ensure the adequate 
staffing, engineering and operation of Boardman.2 
 

 PGE has answered the complaint by Turlock, but a trial date has not yet been set.  

Turlock is pursuing discovery in the case.  To date, Turlock has received in excess of 

70,000 pages of discovery.3   Recently, Turlock asked PGE to provide information 

regarding the availability for deposition of more than 30 employees of PGE, Siemens-

Westinghouse (the manufacturer of the rotor that cracked causing the first outage), 

Alstom (the company that repaired the cracked rotor), Mechanical and Material 

Engineering (an independent consulting firm), RK Ltd. (an independent consulting firm), 

and Pilot Advisors, Inc. (an independent consulting firm).  Counsel for Turlock also 

                                                 
1 Attachment 1; Complaint at 2.  One of the two outages at issue in the Turlock litigation is not at 
issue in Docket No. UE 196. 
2 Attachment 1; Complaint at 5.  
3 Attachment 2:  Affidavit of Stephanie S. Andrus  
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informed PGE that it intends to seek authority to issue out-of-state subpoenas to Siemens-

Westinghouse, Alstom, RK Ltd., Mechanical and Material Engineering, and Pilot 

Advisors, Inc.4   

 The allegations in the Turlock complaint make clear that some of the issues 

presented by that complaint are similar to those presented in this docket and are based in 

part on the same facts – those giving rise to the first Boardman outage.  Given the 

extensive amount of information that Turlock is pursuing in connection with the 

complaint in Turlock Irrigation District v. Portland General Electric Company, staff 

moves the Commission to hold this matter in abeyance to give the Commission 

opportunity to consider information that may be adduced during the Turlock litigation 

that was not adduced in connection with this administrative proceeding.  

To the extent that PGE will contend that holding this matter in abeyance is 

inappropriate because staff and other parties have had adequate opportunity to conduct 

discovery in this docket, staff believes that such a contention misses the point of staff’s 

motion.  Staff agrees that it likely had adequate time to conduct discovery in this matter 

that would be equivalent to the discovery that the Turlock Irrigation District is 

undertaking.  However, whether the Commission staff had the resources to undertake 

such discovery is a different question. 

  Arguably, staff could have used a significant portion of its resources, both its 

financial resources and its human capital, to (1) inspect the Boardman plant, (2) depose 

key PGE personnel, (3) investigate documentary evidence that could have been made 

available by PGE (if asked); (4) attempt to obtain documentary evidence from entities 

that were not parties to this litigation, i.e., Siemens-Westinghouse Power Corporation, 

Alstom, Mechanical and Material Engineering, and RK Ltd., but that may be in control of 

information pertinent to the issues presented in this docket; and (5) hire an expert to 

                                                 
4 Affidavit of Stephanie S. Andrus.  
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conduct an independent root cause analysis.  However, the Commission’s resources are 

finite, and staff’s decision to expend its resources in this manner would have come at the 

expense of staff’s efforts in other dockets.     

Furthermore, the purpose of staff’s motion to hold this matter in abeyance is not 

to penalize PGE.  Staff moves to hold this matter in abeyance to give the Commission 

opportunity to obtain additional information regarding the prudence of PGE’s actions in 

connection with the Boardman outage because this information may assist the 

Commission in deciding the ratemaking treatment of the Boardman deferral amounts.   

Importantly, staff does not believe PGE would be prejudiced from a ratemaking 

perspective by the proposed delay because PGE proposes to recover the Boardman 

deferral by offsetting it against an existing credit owed to customers.5  Both the 

Boardman deferral and the credits with which PGE proposes to offset the Boardman 

deferral will continue to earn interest if this matter is held in abeyance. 

Finally, staff notes that it is conceivable that it would not be necessary for the 

Commission to hold this matter in abeyance pending resolution of any trial on the 

Turlock litigation if parties to this proceeding were to obtain access to the information 

obtained by Turlock in preparation for the trial prior to the time of trial.  However, staff 

does not anticipate that this will be likely.  For example, Turlock is not required to 

provide to PGE, prior to trial, information that Turlock may obtain from expert 

witnesses.6   Accordingly, if Turlock does in fact retain expert witnesses to assist in the 

preparation for trial,  there is no reason to suppose that Turlock would be willing to 

provide parties to this litigation with information obtained from such witnesses prior to 

the time any such information is made available at a trial.   

/// 

                                                 
5 PGE/200, Tooman-Hager/9.  
6 Stevens v. Czerniack, 336 Or 392, 84 P.3d 140 (2004).  



 

Page 5 - MOTION TO HOLD MATTER IN ABEYANCE 
          SSA/ssa/JUSTICE-#631312-v1-UE196_Motion2HoldinAbeyance 
 
 

Department of Justice 
1162 Court Street NE 

Salem, OR 97301-4096 
(503) 378-6322 / Fax: (503) 378-5300 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CONCLUSION 

 For the foregoing reasons, staff moves the Commission to hold Docket No. UE 

196 in abeyance pending the outcome of Turlock Irrigation District v. Portland General 

Electric Company; Multnomah Circuit Court Case No. 0710-12156.  

 
 DATED this 25th day of July 2008. 

Respectfully submitted, 
 
HARDY MYERS 
Attorney General 
 
 
s/Stephanie S. Andrus___________ 
Stephanie S. Andrus, #92512 
Assistant Attorney General 
Of Attorneys for Staff of the Public 
Utility Commission of Oregon 

 

 

 










































