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BEFORE THE 
PUBLIC UTILITY COMMISSION OF OREGON 

UG 520 

In the Matter of  
 
NORTHWEST NATURAL GAS 
COMPANY dba NW NATURAL, 
 
Request for a General Rate Revision. 

NW NATURAL’S MOTION TO STRIKE 
AND OBJECTION TO CUB’S MOTION 
TO ADMIT PRE-FILED TESTIMONY 
AND EXHIBITS 
 
Expedited Consideration Requested 

 
I. INTRODUCTION 1 

Pursuant to OAR 860-001-0420 and 860-001-0450, Northwest Natural Gas 2 

Company, dba NW Natural (“NW Natural” or the “Company”) objects to the admission of 3 

many of the new exhibits referenced in the Oregon Citizens’ Utility Board’s (“CUB”) Motion 4 

to Admit Pre-Filed Testimony and Exhibits, served on August 1, 2025 (“CUB’s Motion to 5 

Admit”).1  CUB filed 2,339 pages of exhibits after the last round of testimony in this case, 6 

including 1,898 pages that were served on parties less than three business days before 7 

Opening Briefs are due.2  The sheer volume of material alone is prejudicial and 8 

fundamentally unfair at this late stage in the case and warrants the wholesale rejection of 9 

CUB’s filing.  And CUB’s attempt to once again introduce voluminous last-minute exhibits 10 

is contrary to established policy of the Public Utility Commission of Oregon 11 

(“Commission”), including Administrative Law Judge (“ALJ”) Spruce’s ruling excluding 12 

CUB’s similar filing one year ago in the Company’s last rate case.3  That said, NW Natural 13 

had previously conferred with CUB regarding the admission of the Company’s responses 14 

 
1 In the Matter of Nw. Natural Gas Co., dba NW Natural, Request for a Gen. Rate Revision, Docket No. 
UG 520, CUB’s Motion to Admit Pre-Filed Testimony and Exhibits (July 31, 2025) (served Aug. 1, 2025). 
2 As explained below, NW Natural did not receive CUB’s full filing until after 4:00 PM on Friday, August 1, 
and Opening Briefs are due by 3:00 PM on Wednesday, August 6. 
3 In the Matter of Nw. Natural Gas Co., dba NW Natural, Request for a Gen. Rate Revision, Docket No. 
UG 490, Ruling Granting Motion to Strike on Expedited Basis and Excluding CUB Exhibits 500, 501, 503, 
and 505 from the Record at 3-4 (Aug. 6, 2024). 
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to data requests that were provided after the last round of testimony (Exhibits CUB/309-1 

312 and CUB/314-321), and does not object to the admission of that limited set of exhibits.  2 

However, NW Natural objects to the admission of the remainder of CUB’s cross-exhibits 3 

and newly offered exhibits as follows: 4 

• CUB/301 (UG 490, Staff/2409, Muldoon/41-47)  5 
• CUB/302 (UG 490, Staff/2701, Nottingham)  6 
• CUB/303 (UG 490, Staff/3200, Dlouhy) 7 
• CUB/304 (UG 490, OPUC DR 132 NWN Response) 8 
• CUB/305 (LC 79, Staff Opening Comments) 9 
• CUB/306 (LC 79, Staff Final Comments) 10 
• CUB/307 (LC 79 Climate Advocates Opening Comments) 11 
• CUB/308 (Synapse Report)  12 
• CUB/322 (UG 490, NW Natural/3003, Karney/1) 13 
• CUB/323 (UM 1565, Energy Trust of Oregon: Survey Report on Factors 14 

Underlying Customer Decisions to Install a Heat Pump) 15 
• CUB/324 (UM 1565, NWN/100-104, Edmonds) 16 
• CUB/325 (DEQ 2020-2023 Greenhouse Gas Emissions Reported by Natural 17 

Gas System Operators) 18 
• CUB/326 (LC 73, PGE 2019 IRP Load Forecast 4.1) 19 
• CUB/210 (OPUC Staff's Final Report to conclude the agency's Natural Gas 20 

Fact Finding investigation) 21 
• CUB/211 (UM 2312, NW Natural’s Updated Depreciation Study) 22 
• CUB/212 (UM 2363, NW Natural’s Updated Depreciation study) 23 
• CUB/213 (UM 2362, PGE Distribution Plan) 24 
• CUB/214 (RG 37 NWN FERC Form 2) 25 
• CUB/215 (NWN Schedule X LEA Policy Dec. 26, 2012) 26 
• CUB/216 (UG 435, NWN/2400, Heiting-Bracken) 27 
• CUB/217 (UG 490, CUB/203, Garrett) 28 
• CUB/218 (UE 430, PGE/200, McFarland – Macfarlane) 29 
• CUB/219 (UG 490, Coalition/106, Cebulko) 30 
• CUB/220 (UG 490, Staff/100, Muldoon) 31 
• CUB/221 (UG 490, Staff/1000, Dyck (citing Staff/1002, NWN Response to DR 32 

415)) 33 

All of these exhibits were filed after the last round of testimony in this case and 34 

were not accompanied by cross examination at hearing, so it is difficult to understand the 35 

purpose of the exhibits and CUB’s theory of admissibility—and this task is made 36 

practically impossible considering the volume of material CUB has offered.  However, 37 
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based on conferral with CUB’s counsel and on CUB’s Motion to Admit, NW Natural 1 

understands that these exhibits fall into three general categories: 2 

(1) “Additional exhibits” for which CUB offered no explanation why they were not 3 

previously filed (Exhibits CUB/322-326); 4 

(2) “Supporting materials” referenced in previously filed testimony (Exhibits 5 

CUB/210-221 and 308); and 6 

(3) Exhibits for impeachment of Staff and the Coalition (Exhibits CUB/301-307). 7 

NW Natural requests that the Commission deny CUB’s motion to admit with respect to 8 

each of the above-listed exhibits, strike these exhibits from the record in this case, and 9 

hold that parties may not rely on these exhibits in their briefing. To ensure the record 10 

reflects only those exhibits that are properly admitted, CUB should be required to re-file 11 

its exhibits consistent with the ALJ’s ruling on the Company’s Motion.  12 

First, with respect to the “additional exhibits,” the ALJ should exclude these 13 

exhibits because CUB has not offered any explanation of what these exhibits contain and 14 

why they are relevant and admissible.  In addition, CUB does not justify its failure to timely 15 

file the exhibits in accordance with the procedural schedule—even though in rejecting 16 

CUB’s attempt to admit additional exhibits in docket UG 490, the ALJ clearly stated that 17 

late-filed additional exhibits raised prejudice and due process concerns and therefore 18 

such exhibits could be considered only in rare circumstances where the offering party 19 

showed good cause.4  Here, just as in docket UG 490, admitting these exhibits would 20 

prejudice NW Natural and deprive the Company of due process because NW Natural has 21 

no opportunity to provide responsive evidence.  22 

 
4 Docket No. UG 490, Ruling Granting Motion to Strike on Expedited Basis and Excluding CUB Exhibits 
500, 501, 503, and 505 from the Record at 4. 
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Second, with respect to the “supporting materials,” the ALJ should exclude these 1 

exhibits because they were not timely offered as exhibits into the record with CUB’s 2 

testimony filing, despite CUB having had the opportunity to do so.  NW Natural was not 3 

on notice that CUB planned to include these exhibits in the record, and thus was unfairly 4 

deprived of an opportunity to respond to these materials.  These additional exhibits 5 

similarly are prejudicial and deprive the Company of due process and should be excluded. 6 

Third, with respect to the impeachment exhibits, the ALJ should exclude these 7 

exhibits because CUB has refused to identify the portion to be used for impeachment with 8 

specificity or the rationale for their use as impeachment exhibits.  Even if CUB could 9 

establish foundation for these exhibits, NW Natural would be prejudiced by their inclusion 10 

in the record because they are voluminous and CUB refuses to disclose the purpose for 11 

their use as cross-exhibits in this proceeding and waived cross examination.   12 

II. EXPEDITED CONSIDERATION 13 

NW Natural requests expedited consideration because Opening Briefs are due in 14 

two days, on Wednesday, August 6, 2025, and if CUB files a brief that relies on material 15 

that is not ultimately admitted into evidence and is excluded from the record, then 16 

NW Natural will likely need to file a subsequent motion against CUB’s brief.  Therefore, 17 

speedy resolution of the instant filing benefits all parties by providing clarity.  NW Natural 18 

proposes that CUB (and other parties, if they choose) file a response to this Motion by 19 

August 5, 2025, at 10:00 AM, NW Natural files its reply by August 5, 2025, at 4:00 PM, 20 

and the Company respectfully requests that the ALJ provide a decision by August 6, 2025, 21 

at 10:00 AM.  If a conference with the ALJ would facilitate resolution of this issue, for 22 

example, by facilitating an oral Ruling ahead of a written Ruling, NW Natural can be 23 

available on August 4, 5, or 6, 2025.  24 
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In the event that CUB and the Commission are not able to accommodate 1 

NW Natural’s requested timing and the resolution of this dispute occurs after the parties 2 

have submitted Opening Briefs, NW Natural asks the ALJ to direct CUB to file a corrected 3 

Opening Brief to remove material that is not admitted in the record no later than one 4 

business day after the ALJ issues her Ruling.  NW Natural has already been prejudiced 5 

by directing its resources toward responding to CUB’s inappropriately filed exhibits, prior 6 

to filing its Opening Brief, and should not be further prejudiced by being compelled to file 7 

a motion against CUB’s Opening Brief. 8 

NW Natural conferred with Staff of the Public Utility Commission of Oregon 9 

(“Staff”), CUB, the Alliance of Western Energy Consumers (“AWEC”), and Climate 10 

Solutions, the Coalition of Communities of Color, Verde, Sierra Club, and Oregon 11 

Environmental Council (collectively, the “Coalition”) about this request for expedited 12 

consideration.  Staff, AWEC, and the Coalition do not object to the Company’s request for 13 

expedited consideration and proposed schedule; CUB does object to the Motion and to 14 

the Company’s request for expedited consideration.  15 

III. BACKGROUND 16 

Under the procedural schedule established in this case on February 14, 2025, CUB 17 

had the opportunity to provide two rounds of testimony and exhibits, and CUB’s last round 18 

of testimony was filed on June 24, 2025.  The Company responded to CUB’s testimony 19 

in its own last round of testimony, which was filed on July 9, 2025.  Consistent with the 20 

schedule, CUB filed its Cross-Examination Statement and Exhibits CUB/301-312 on 21 

July 16, 2025.  CUB’s filing asserted that “applicable parties” had “stipulated to or 22 



UG 520 – NW NATURAL’S MOTION TO STRIKE AND  
OBJECTION TO CUB’S MOTION TO ADMIT  PAGE 6 

otherwise have agreed to” the admission of the exhibits offered therein.5  On July 21, 1 

2025, upon further review of CUB’s proposed exhibits, NW Natural raised questions with 2 

CUB regarding the rationale for the admission of those exhibits that were not NW 3 

Natural’s data responses. CUB stated that the exhibits were for impeachment of Staff and 4 

the Coalition but declined to explain how the exhibits could have been used to impeach 5 

these parties and on what topic.  NW Natural’s email correspondence with CUB on this 6 

issue is attached as Exhibit A.   7 

On July 31, 2025, CUB apparently transmitted its Motion to Admit and voluminous 8 

additional exhibits to the filing center via Huddle, but served NW Natural with only the 9 

confidential version of CUB/320 and a certificate of service related to the same.  On 10 

August 1, counsel for the Company called counsel for CUB to inquire about whether there 11 

was more to CUB’s filing than a single exhibit.  CUB indicated that there was but that the 12 

filing was voluminous and that the Commission was working on posting it.  On that call 13 

and in a subsequent email, NW Natural requested that CUB serve the filing on parties by 14 

breaking it into smaller pieces or using the Huddle discovery platform to which parties 15 

have access.  CUB did not do so.  NW Natural received a complete copy of CUB’s filing 16 

from the filing center at 4:23 PM on August 1.  17 

Although motions to admit are a procedural step to formally move previously filed 18 

testimony and exhibits into the record, CUB’s Motion to Admit contained 25 new exhibits 19 

that had not been previously filed.  Prior to CUB’s filing, CUB and the Company had 20 

conferred about and agreed upon the late filing of eight of those exhibits, which were 21 

 
5 In the Matter of Nw. Natural Gas Co., dba NW Natural, Request for a Gen. Rate Revision, Docket No. 
UG 520, Cross-Examination Statement and Exhibits of the Oregon Citizens’ Utility Board at 1 (July 16, 
2025) [hereinafter “CUB’s Cross-Examination Statement”]. 
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NW Natural’s responses to CUB data requests that were not due until after CUB filed its 1 

Cross Examination Exhibits on July 16.  However, NW Natural was not on notice that 2 

CUB planned to file 17 other voluminous exhibits and certainly had not agreed to the late 3 

filing or admission of these exhibits.  4 

CUB’s Motion to Admit lists the new exhibits CUB offers.  CUB characterizes one 5 

subset of new exhibits as “supporting materials” and explains that these exhibits are 6 

materials that CUB cited in its pre-filed testimony but did not attach as exhibits when the 7 

testimony was filed,6 but CUB provides little or no information about the content of the 8 

exhibits or explanation of their relevance or purpose, and provides no rationale for CUB’s 9 

failure to include these materials with its prior submission of testimony.  The portion of 10 

CUB’s Motion to Admit addressing the exhibits CUB characterizes as “additional exhibits” 11 

contains nothing more than the exhibit numbers and titles.7 12 

IV. STATEMENT OF LAW 13 

As defined by OAR 860-001-0450, “relevant evidence” is that which tends to make 14 

the existence of any fact at issue in the proceedings more or less probable than it would 15 

be without the evidence and is admissible if it is of a type commonly relied upon by 16 

reasonably prudent persons in the conduct of their serious affairs.8  This rule also provides 17 

for the exclusion of evidence if the probative value is substantially outweighed by the 18 

danger of unfair prejudice, confusion of the issues, or undue delay.9   19 

As ALJ Spruce explained just last year in docket UG 490 when CUB similarly filed 20 

additional exhibits after the last round of testimony that were not offered as cross-21 

 
6 CUB’s Motion to Admit at 3. 
7 CUB’s Motion to Admit at 2-3. 
8 OAR 860-001-0450(1)(a), (b). 
9 OAR 860-001-0450(1)(c). 

https://advance.lexis.com/document/?pdmfid=1000516&crid=b87c8346-1469-4e4b-868c-36ae462df4a4&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A6415-S7H1-JSRM-611B-00000-00&pdcontentcomponentid=238448&pdteaserkey=sr1&pditab=allpods&ecomp=-xkmk&earg=sr1&prid=ea4cb807-47b4-4c9d-a722-12819cde210b
https://advance.lexis.com/document/?pdmfid=1000516&crid=b87c8346-1469-4e4b-868c-36ae462df4a4&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A6415-S7H1-JSRM-611B-00000-00&pdcontentcomponentid=238448&pdteaserkey=sr1&pditab=allpods&ecomp=-xkmk&earg=sr1&prid=ea4cb807-47b4-4c9d-a722-12819cde210b
https://advance.lexis.com/document/?pdmfid=1000516&crid=b87c8346-1469-4e4b-868c-36ae462df4a4&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A6415-S7H1-JSRM-611B-00000-00&pdcontentcomponentid=238448&pdteaserkey=sr1&pditab=allpods&ecomp=-xkmk&earg=sr1&prid=ea4cb807-47b4-4c9d-a722-12819cde210b
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examination exhibits: “Exhibits offered as part of a contested case should be submitted 1 

with testimony, consistent with the established procedural schedule, that establishes the 2 

relevance or purpose of the exhibits. Offering exhibits out of time in this manner presents 3 

issues of due process and prejudice.”10  In another proceeding, ALJ Spruce further 4 

explained that the Commission’s rule allowing for new exhibits to be submitted at a 5 

hearing does not present an opportunity for unlimited supplementation of the record, and 6 

the bar for admission of cross-exhibits where no cross-examination is conducted is 7 

“higher.”11   8 

In addition, for evidence to be admissible, it must be properly authenticated.12  9 

Documents that have not been authenticated lack foundation and may appropriately be 10 

excluded from the record as hearsay.  While hearsay is not categorically excluded in 11 

administrative agency proceedings, it is nevertheless well established that hearsay 12 

testimony cannot be given much weight and does not provide sufficient indicia of reliability 13 

where cross-examination of the author of such testimony is not permitted.13  Where a 14 

party fails to authenticate a document, it therefore lacks any indicia of reliability, and the 15 

Commission should exclude such documents from the record. 16 

 
10 Docket No. UG 490, Ruling Granting Motion to Strike on Expedited Basis and Excluding CUB Exhibits 
500, 501, 503, and 505 from the Record at 3-4 (internal citation omitted). 
11 In the Matter of Portland Gen. Elec. Co., Petition for Certificate of Pub. Convenience and Necessity, 
Docket No. PCN 6, Ruling at 4 (Jan. 21, 2025) (“The Commission’s rules allow for evidence not previously 
submitted to be presented for use at an evidentiary hearing, but this rule does not permit unlimited 
supplementation of the record. Evidence submitted as cross-examination exhibits should, as a general rule, 
relate to the cross-examination of witnesses to be conducted at the evidentiary hearing. Where no cross-
examination of witnesses is to be conducted, the exhibits become evidence submitted after the deadlines 
for testimony and without context for their relevance.”) (internal citations omitted).  
12 ORS 40.505(2). 
13 Central Lincoln People’s Util. Dist. v. Verizon Nw. Inc., Docket No. UM 1087, Order No. 04-379 at 5 (July 
8, 2004) (citing Schacher v. Dunne, 109 Or App 607, 611 (1991) (finding that the purpose of cross-
examination is to indicate to the fact finder what weight to give to witness testimony)); Sheedy v. Stall, 255 
Or 594, 596 (1970) (“Hearsay evidence is excluded because of its untrustworthiness. The declarant’s 
accuracy and veracity cannot be tested by cross-examination.”), aff’d, State v. Mendez, 308 Or 9, 18-19 
(1989).   
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V. ARGUMENT 1 

A. CUB has not established the relevance of its “Additional Exhibits,” and 2 
admission of these exhibits would be prejudicial and would deprive 3 
NW Natural of due process. 4 

CUB moves to admit five exhibits (CUB/322-326) that it labels as “Additional 5 

Exhibits.”14  CUB does not explain what these exhibits are or what they contain, beyond 6 

providing a title.  CUB does not explain what topic in this case these exhibits relate to or 7 

why they are relevant and admissible.  And CUB does not explain why it did not attach 8 

these exhibits to its testimony, even though each exhibit appears to have been available 9 

well before CUB filed its Opening Testimony on April 2, 2025: 10 

• CUB/322 is dated June 4, 2024. 11 
• CUB/323 is dated July 20, 2015. 12 
• CUB/324 is dated November 20, 2012. 13 
• CUB/325 is not dated, but contains data from 2020-2023, so presumably 14 

it was available prior to April 2, 2025. 15 
• CUB/326 is dated 2019. 16 

Given that CUB has provided no information about or context for these exhibits, there is 17 

no basis for finding that these exhibits are relevant and admissible.  But even if CUB were 18 

to establish their relevance, the timing of CUB’s filing requires that the exhibits be 19 

excluded on prejudice and due process grounds. 20 

CUB’s attempt to add exhibits to the record at this late stage is contrary to the 21 

procedural schedule in this case and well-established Commission processes.  22 

Consistent with its express preference, the Commission provided for five rounds of 23 

testimony in this case to allow parties to supplement their analysis in response to the 24 

Company’s more detailed reply testimony, while still preserving the Company’s 25 

 
14 CUB’s Motion to Admit at 2-3. 
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opportunity to respond in its surrebuttal testimony to new evidence.15 The procedural 1 

schedule included two opportunities for CUB to file testimony and exhibits and also 2 

contemplated that the record could be expanded at the cross-examination hearing 3 

scheduled for July 22, 2025.  However, the schedule did not include an opportunity for 4 

CUB or any other party to add exhibits to the record outside the context of cross-5 

examination.  Allowing CUB to introduce new evidence after the testimony deadlines and 6 

hearing date is fundamentally inconsistent with the Commission’s approved process for 7 

developing a full and fair record—a process with which CUB as a long-time Commission 8 

participant has significant experience and full knowledge.   9 

CUB’s effort to admit “Additional Exhibits” with no explanation is particularly 10 

surprising and egregious because NW Natural and CUB litigated the same issue last year 11 

in docket UG 490, and in that case, ALJ Spruce excluded CUB’s additional exhibits after 12 

finding that “the danger of unfair prejudice, confusion of the issues, or undue 13 

delay . . . outweigh[ed] the potential probative value of the exhibits[,]”16 and that offering 14 

late-filed exhibits separate from any testimony that establishes their relevance or purpose 15 

“presents issues of due process and prejudice.”17  Judge Spruce explained that exhibits 16 

filed outside of the procedural schedule could be admitted in “rare” and “fact-specific” 17 

circumstances, but that “the proffering party would need to show good cause.”18  But CUB 18 

 
15 In the Matter of Avista Corp., dba Avista Utilities, Request for a Gen. Rate Revision, Docket No. UG 288, 
Order No. 16-109 at 22 (Mar. 15, 2016) (noting that by requiring five rounds of testimony, in response to 
the utility’s reply testimony, “the issues have been identified and the testimony is more sharply focused”); 
see also In the Matter of PacifiCorp, dba Pacific Power, 2017 Transition Adjustment Mechanism, Docket 
No. UE 307, ALJ Ruling at 1 (July 1, 2016) (citing Order No. 16-109 and setting five rounds of testimony “to 
allow Staff and intervenors the opportunity not only to identify disagreements with the utility’s application, 
but also to address the utility’s more detailed response to those matters identified as in dispute”). 
16 Docket UG 490, Ruling Granting Motion to Strike on Expedited Basis and Excluding CUB Exhibits 500, 
501, 503, and 505 from the Record at 3. 
17 Id. at 3-4. 
18 Id. at 4. 
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fails to acknowledge the ALJ’s recent ruling on this same issue and has not even 1 

attempted to show good cause for admitting these late-filed exhibits.   2 

Just as in docket UG 490, admission of CUB’s “Additional Exhibits” in this case 3 

would unfairly prejudice NW Natural and deprive the Company of due process because 4 

NW Natural has no ability to respond to the factual assertions in CUB’s exhibits or to 5 

provide responsive evidence.19  Because CUB offered no explanation regarding the 6 

purpose of these exhibits and the voluminous nature and timing of CUB’s filing precludes 7 

the Company from thoroughly reviewing each exhibit, the first time NW Natural will 8 

understand how CUB intends to use the exhibits is after CUB files its Opening Brief.  The 9 

Company will then be forced to respond to new facts and arguments for the first time in 10 

its Closing Brief, without the opportunity to introduce any new responsive evidence.     11 

Due process requires that all issues to be examined in a proceeding “be raised as 12 

early as possible, so that all parties may have a reasonable opportunity to respond via 13 

the submission of testimony, the cross-examination of witnesses of opposing parties in a 14 

public forum and the presentation of legal argument.”20  In this instance, CUB did not 15 

raise these exhibits “as early as possible;”21 rather, CUB waited until after its last round 16 

of testimony to provide additional evidence that was available well before this case began.  17 

 
19 NW Natural does not have further opportunity to provide testimony—nor is there time in the procedural 
schedule to add another round of testimony, since Opening Briefs are due on August 6, 2025.  Briefing and 
oral argument are not the proper vehicles for providing new facts into the record and responding to new 
factual arguments.  See, e.g., In the Matter of Pacific Power and Light Co.; Intervenors: Oregon Committee 
for Fair Util. Rates and Util. Reform Project, Docket No. UK 21, Order No. 84-898, 1984 ORE. PUC LEXIS 
4 at *45 (Nov. 14, 1984) (admonishing a party for attempting “to circumvent the hearing process by 
endeavoring to introduce new evidence in its posthearing briefs”). 
20 In the Matter of Portland Gen. Elec. Co., Request for a Rate Increase in the Company’s Oregon Annual 
Revenues of $13,000,000 for Biglow Canyon, Docket No. UE 188, Order No. 07-573 at 6-7 (Dec. 21, 2007) 
(rejecting the Industrial Customers of Northwest Utilities’ late filing of testimony regarding the new issue of 
rate spread because the initial rate change was already addressed in a stipulation, allowing such testimony 
into the record would “not pass the muster of administrative fairness,” and the issue of rate spread with 
respect to the annual adjustment was not lost and could be dealt with “fully in subsequent proceedings”).  
21 Order No. 07-573 at 6. 
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Admitting these documents as exhibits at this late stage does not provide meaningful due 1 

process and does not “pass the muster of administrative fairness.”22  The ALJ should 2 

again exclude CUB’s additional exhibits and emphasize that CUB’s prejudicial tactic of 3 

disregarding the procedural schedule and the Commission’s established policy, and 4 

belatedly filing voluminous exhibits will not be permitted. 5 

Finally, although CUB has not yet done so, NW Natural anticipates based on 6 

discussions with CUB that CUB may attempt to argue that the Commission could take 7 

official notice of the documents that comprise Exhibits CUB/322-324 and 326 (and 8 

potentially certain exhibits in the other categories), because these documents were filed 9 

in other Commission dockets.  Importantly, the Commission’s official notice rule ensures 10 

that NW Natural would receive notice and an opportunity to respond if the Commission 11 

were to take official notice,23 and NW Natural reserves the right to respond if this were to 12 

occur.  However, the Company notes that while it could be permissible to take official 13 

notice of the existence of these previously filed documents, it would not be appropriate to 14 

take official notice of facts contained within these documents and to rely on those facts 15 

for the truth of the matter asserted, as the Commission recently explained.24  Generally 16 

speaking, matters judicially noticeable in Oregon include only indisputable facts that are 17 

either “[g]enerally known within the territorial jurisdiction of the” tribunal or “[c]apable of 18 

accurate and ready determination by resort to sources whose accuracy cannot 19 

 
22 Order No. 07-573 at 7.  
23 OAR 860-001-0460(2). 
24 In re PacifiCorp, dba Pacific Power, Request for a Gen. Rate Revision, Docket No. UE 433, Order No. 24-
350 at 3 (Oct. 15, 2024); see also Arlington Educ. Ass’n v. Arlington Sch. Dist. No. 3, 177 Or App 658, 665, 
34 P3d 1197, 1201 (2001) (quoting Thompson v. Telephone & Data Systems, Inc., 130 Or App 302, 881 
P2d 819, adh’d to as mod on recons, 132 Or App 103, 107, 888 P2d 16 (1994)) (explaining that courts 
distinguish between “judicially noticing the existence of a court record and noticing the truth of the contents 
of that record”). 
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reasonably be questioned.”25  The Commission has also declined to take official notice 1 

where it appears that the exhibit is offered for the facts within the document, but the 2 

document was available and could have been submitted with a prior round of testimony.26  3 

Here, facts within the documents CUB offers may well have been disputed in other filings 4 

in the dockets where they originated and the documents were available prior to the 5 

submission of CUB’s Opening Testimony.  CUB should not be permitted to selectively 6 

import information from other dockets at this late stage in the case.  7 

B. CUB’s “Supporting Materials” exhibits should similarly be excluded 8 
because CUB’s citation to specific portions of these exhibits did not place 9 
NW Natural on notice that the entirety of each document would be added to 10 
the record. 11 

CUB seeks admission of 13 additional exhibits that CUB describes as “Supporting 12 

Materials,” totaling 1,841 pages of new material.  These include: 13 

• CUB/308 (Synapse Report)  14 
• CUB/210 (OPUC Staff's Final Report to conclude the agency's Natural Gas 15 

Fact Finding investigation) 16 
• CUB/211 (UM 2312, NW Natural’s Updated Depreciation Study) 17 
• CUB/212 (UM 2363, NW Natural’s Updated Depreciation study) 18 
• CUB/213 (UM 2362, PGE Distribution Plan) 19 
• CUB/214 (RG 37 NWN FERC Form 2) 20 
• CUB/215 (NWN Schedule X LEA Policy Dec. 26, 2012)27 21 
• CUB/216 (UG 435, NWN/2400, Heiting-Bracken) 22 
• CUB/217 (UG 490, CUB/203, Garrett) 23 
• CUB/218 (UE 430, PGE/200, McFarland – Macfarlane) 24 
• CUB/219 (UG 490, Coalition/106, Cebulko) 25 
• CUB/220 (UG 490, Staff/100, Muldoon) 26 

 
25 ORS 40.065. 
26 Docket PCN 6, Ruling at 6 (Jan. 21, 2025) (“I decline to take official notice of the TVFR incident report 
as requested by PGE. The document is a report of a governmental agency, but it appears that PGE seeks 
official notice of the document based on the relevance of the facts within that report. The document may be 
relevant to an issue raised in Ms. Bartholomew's November 25, 2024 testimony, but PGE also had the 
opportunity to introduce this into the record as part of its surrebuttal testimony or as a cross-examination 
exhibit to be used for cross-examination of the relevant witness, presumably Ms. Bartholomew.”). 
27 NW Natural notes that CUB dated this exhibit as December 26, 2012, but it appears that the original 
version of this document was actually adopted on October 26, 2012.  It also appears that the copy CUB 
submitted is a more recent version of the Company’s Schedule X because it includes some sheets dated 
November 1, 2012, some dated November 26, 2014, and others dated November 1, 2024. 
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• CUB/221 (UG 490, Staff/1000, Dyck (citing Staff/1002, NWN Response to DR 1 
415)) 2 

In its Motion to Admit, CUB describes these exhibits as PDF copies of materials cited in 3 

testimony but that were “available only through their separate [Commission] docket record 4 

or website,” rather than being included in the record as a PDF exhibit.28  CUB claims that 5 

it seeks admission to “ensure a complete and accessible record of materials cited in 6 

support of our testimony.”29  CUB also seeks admission of a document referenced by the 7 

Coalition in the Coalition’s testimony (CUB/308, Synapse Report).   8 

However, it is entirely inappropriate for CUB to submit materials supporting its 9 

testimony (or other parties’ testimony) at the conclusion of taking evidence in the 10 

proceeding.  Because the materials were referenced in CUB’s testimony, NW Natural 11 

was on notice that CUB relied on a portion of these exhibits. But the problem is that the 12 

Company was not on notice that the entire document would be included in the record.  13 

Had NW Natural understood that, it could have (and likely would have) sought to provide 14 

responsive testimony and exhibits.  For example, where CUB is referencing material from 15 

prior dockets, NW Natural might have sought to include other material from those same 16 

dockets in the record in this proceeding, which would have provided a more complete and 17 

balanced perspective on the disputed issues.  But because of CUB’s timing for inclusion 18 

of this material, NW Natural has no opportunity to do so.   19 

To be clear, NW Natural does not object to CUB’s testimony discussing and quoting 20 

these documents and has not taken the position here that it is improper for CUB to do so.  21 

And because NW Natural was on notice of the specific portion of each exhibit discussed 22 

 
28 Motion to Admit at 3.  
29 Id.  
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in CUB’s testimony, the Company in some cases responded to that specific material in its 1 

own testimony.  What the Company objects to is CUB now adding more than 1,800 pages 2 

of new material to the record when the vast majority of that material was not discussed 3 

by CUB previously, the Company has no information about what additional portions of 4 

these exhibits CUB may rely on, and the Company has no opportunity to present 5 

responsive evidence.  If CUB does not seek to rely on any portions of these exhibits other 6 

than those it specifically discussed in its testimony, then adding the full copy of each 7 

exhibit to the record is not essential at this stage in the case. 8 

Finally, CUB states that it submits the additional supporting materials following 9 

consultation with parties.  To be clear, CUB did not advise NW Natural that it planned to 10 

file these materials, and NW Natural did not stipulate or otherwise consent to their 11 

admission.  To the extent that CUB consulted with NW Natural about this topic, NW 12 

Natural shared its view that documents referenced in testimony but not included as an 13 

exhibit would not properly be considered part of the evidentiary record.  CUB’s 14 

representation should not be understood to mean that CUB consulted with NW Natural 15 

or that the Company stipulated to the admission of these exhibits.  16 

C. CUB has not established a foundation for its exhibits purportedly offered 17 
for impeachment of the Coalition and Staff, and even if such a foundation 18 
could be established, these exhibits should be admitted for impeachment 19 
purposes only and not for the truth of the matter asserted.  20 

CUB’s proposed admission of certain exhibits for purposes of impeachment of Staff 21 

and the Coalition should be rejected because these exhibits do not appear to be for 22 

impeachment and are not otherwise admissible. When dealing with clearly admissible 23 

cross-examination exhibits, such as responses to data requests or witnesses’ prior 24 

testimony on related issues, it is common practice for parties to stipulate to admissibility, 25 
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which in many cases will obviate the need for a party to establish an exhibit’s foundation 1 

through cross-examination.  Indeed, as part of a mutual waiver of cross-examination, 2 

NW Natural stipulated to the admission of its responses to CUB’s data requests, 3 

consistent with typical practice.  However, CUB also seeks admission of Exhibits 4 

CUB/301-307 as cross-examination exhibits for Staff and the Coalition.  These exhibits 5 

contain Staff testimony and exhibits from docket UG 490 and comments filed by Staff and 6 

a coalition of climate advocates (some of whom are members of the Coalition in this 7 

docket) in docket LC 79, NW Natural’s 2022 IRP docket.  8 

In its cross-examination statement, CUB represents that the “applicable parties” 9 

for whom each exhibit was intended have stipulated to the admission of CUB’s cross-10 

examination exhibits.30  But when NW Natural reviewed the exhibits intended for Staff 11 

and the Coalition and attempted to discern the purpose for their use in cross-examination, 12 

the Company found that it was practically impossible to do so given the voluminous nature 13 

of the filing.  NW Natural also questioned CUB’s purported impeachment of the Coalition, 14 

because it appears that much of the Coalition’s advocacy in docket UG 520 has been 15 

aligned with positions CUB has taken, and it is not clear how materials from other 16 

proceedings (and with a different group of climate advocates) would be used for 17 

impeachment purposes in this case.   18 

The Company conferred with CUB, seeking to better understand what portions of 19 

the exhibits CUB intended to use for impeachment, and CUB responded by indicating 20 

that “[g]iven that we did not have a hearing, it’s impossible to know which specific sections 21 

would have come up during cross and redirect.”31  CUB’s refusal to meaningfully engage 22 

 
30 CUB’s Cross Examination Statement at 1. 
31 Exhibit A at 2.   
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in conferral and refusal to identify the portions to be referenced belies CUB’s claim that 1 

the exhibits were to be used for cross-examination and impeachment purposes.  If CUB 2 

had legitimately intended these exhibits for impeachment purposes, CUB should have 3 

been able to identify the specific portions planned for use for impeachment.   4 

CUB is required to establish the foundation for these documents as a prerequisite 5 

to their admission and has thus far failed to do so, despite NW Natural’s requests for more 6 

information.  Considering the volume of material CUB included for impeachment 7 

exhibits—424 pages, excluding the responses to data requests to which NW Natural does 8 

not object—it was entirely reasonable for NW Natural to request that CUB provide more 9 

specificity regarding its intended use of the exhibits.  Yet in conferring with CUB, CUB’s 10 

counsel indicated that NW Natural would simply have to wait to see how CUB would use 11 

the material in briefing to determine whether the material was objectionable.  CUB’s 12 

approach is inefficient and turns the evidentiary process on its head.  If a cross-13 

examination hearing had been held, CUB would have had to establish the foundation, 14 

relevance, and impeachment rationale for each exhibit prior to its admission.  Although 15 

the parties waived the hearing, CUB remains accountable for justifying the admissibility 16 

of its exhibits.  And while other parties may have stipulated to the admissibility of 17 

CUB/301-307, NW Natural did not because the admissibility of these documents is 18 

anything but clear.32  Indeed, in the absence of a clear impeachment purpose for these 19 

 
32 Even if the document is self-authenticating under ORS 40.510, the Commission would still need to 
determine whether cross-examination on the document was proper under the rules of evidence.  In fact, as 
noted in the 1981 Conference Commentary on the adoption of this rule, “Establishing the authenticity of the 
publication may, of course, still leave open questions of authority and responsibility for items therein 
contained.”   
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exhibits, NW Natural would likely have objected to the admission of these exhibits at a 1 

cross-examination hearing.   2 

However, even if CUB were able to establish a foundation for admission of these 3 

exhibits, NW Natural is concerned that CUB may reference these exhibits for the truth of 4 

the matter contained therein—instead of, or in addition to, for impeachment.  These 5 

exhibits are not admissible for adding facts to the record because, as discussed above in 6 

Section V.A, CUB’s opportunity to provide testimony supporting its affirmative case has 7 

passed, and introducing new evidence at this stage in the case would be prejudicial and 8 

would deprive NW Natural of due process. Allowing CUB to rely on evidence in purported 9 

cross exhibits would be particularly problematic here where the information in CUB’s 10 

exhibits was subject to dispute in the proceedings where the documents originated.  In 11 

the event that the ALJ were to admit these exhibits over NW Natural’s objections, the 12 

Company respectfully requests that the ALJ require CUB to identify with specificity the 13 

portions that CUB would seek to use for impeachment purposes and direct that the 14 

exhibits may be used only for such purposes and not for the truth of the matter asserted 15 

therein. 16 

VI. CONCLUSION 17 

For the foregoing reasons, NW Natural objects to CUB’s Motion to Admit, and 18 

requests that the Commission decline to admit the above-identified exhibits, strike them 19 

from the administrative record, and require CUB to re-file only those exhibits that were 20 

admitted. 21 
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Respectfully submitted this 4th day of August 2025 
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Portland, OR 97205 
Telephone: (503) 595-3922 
Email: jocelyn@mrg-law.com  

jordan@mrg-law.com 
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Attorney for Northwest Natural Gas 
Company dba NW Natural 
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UG 520 

NW Natural’s Motion to Strike and Objection to 
CUB’s Motion to Admit Pre-Filed Testimony and Exhibits 

EXHIBIT A 

July 21, 2025, to July 22, 2025,  
Email Correspondence Between CUB and NW Natural 



From: Jordan Schoonover
To: Claire Valentine-Fossum
Cc: Jocelyn Pease; Jennifer Hill-Hart
Subject: RE: UG 520 Discovery followup and Cross proposal
Date: Tuesday, July 22, 2025 5:18:12 PM

Hi Claire,

To be clear, we aren’t asking for your litigation strategy or CUB’s substantive arguments. 
We are seeking to understand whether you intend to use these exhibits in a way that
makes them admissible, or whether we will need to object to their admission.  We
assumed that if CUB identified these exhibits to use for impeachment purposes, you
would have identified specific portions that you planned to use for that purpose.  We
appreciate you engaging with us on this issue so that we can hopefully avoid needing to
litigate admissibility.

Thanks!

Jordan R. Schoonover
McDowell Rackner Gibson PC
419 SW 11th Ave, Suite 400, Portland, OR 97205
Direct: 503-290-3633 | Mobile: 505-660-7680
Website: www.mrg-law.com | Email: jordan@mrg-law.com
Pronouns: she/her
PRIVILEGE AND CONFIDENTIALITY NOTICE: THE INFORMATION CONTAINED IN THIS MESSAGE MAY BE
ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUALS
OR ENTITIES NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERY OF IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY ME BY
TELEPHONE OR E-MAIL, AND DESTROY THIS MESSAGE. THANK YOU.

From: Claire Valentine-Fossum <claire@oregoncub.org> 
Sent: Tuesday, July 22, 2025 3:31 PM
To: Jordan Schoonover <jordan@mrg-law.com>
Cc: Jocelyn Pease <jocelyn@mrg-law.com>; Jennifer Hill-Hart <jennifer@oregoncub.org>
Subject: Re: UG 520 Discovery followup and Cross proposal

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Hi Jordan, in lieu of cross, CUB negotiated with Staff to include Staff testimony/exhibits
from UG 490 and LC 79. CUB negotiated with the Coalition to include LC 79 comments.
CUB included the report that Coalition cited to in its testimony but did not include as an
exhibit, which was also referenced in the LC 79 comments (page 9).  As discussed on the

Exhibit A 
Page 1 of 3
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call last week, these address parties' positions on CUB's remaining issue discussed in
our testimony throughout this proceeding. We worked to limit the size of the exhibits, but
these negotiations were for the exhibits as presented in our cross statement filing. Given
that we did not have a hearing, it's impossible to know which specific sections would
have come up during cross and redirect. Further explanation of CUB's litigation strategy
is inappropriate. NWN will have the opportunity to respond to CUB's arguments in
briefing. 

On Tue, Jul 22, 2025 at 10:02 AM Jordan Schoonover <jordan@mrg-law.com> wrote:

Hi Claire,

What we would like to better understand is what specific portion of each cross exhibit
CUB intends to use for impeachment of which other party and why CUB cannot make
the same point based on the testimony already in the record.  We understand from our
prior conversation that you plan to use each cross exhibit (other than the NWN data
responses) for impeachment, but upon further review, we have found it challenging to
understand how that impeachment would work given the voluminous nature of the
exhibits.  We had hoped to discuss with you before CUB files to add/remove cross
exhibits.

Thanks!

Jordan R. Schoonover
McDowell Rackner Gibson PC
419 SW 11th Ave, Suite 400, Portland, OR 97205
Direct: 503-290-3633 | Mobile: 505-660-7680
Website: www.mrg-law.com | Email: jordan@mrg-law.com
Pronouns: she/her
PRIVILEGE AND CONFIDENTIALITY NOTICE: THE INFORMATION CONTAINED IN THIS MESSAGE MAY BE
ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE
INDIVIDUALS OR ENTITIES NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERY OF IT TO THE INTENDED
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
IMMEDIATELY NOTIFY ME BY TELEPHONE OR E-MAIL, AND DESTROY THIS MESSAGE. THANK YOU.

From: Claire Valentine-Fossum <claire@oregoncub.org> 
Sent: Tuesday, July 22, 2025 9:45 AM
To: Jocelyn Pease <jocelyn@mrg-law.com>
Cc: Jordan Schoonover <jordan@mrg-law.com>; Jennifer Hill-Hart <jennifer@oregoncub.org>
Subject: Re: UG 520 Discovery followup and Cross proposal

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
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you recognize the sender and know the content is safe.

Hi Jocelyn, I'm not available to meet today, can you send over your questions here? 

On Mon, Jul 21, 2025 at 4:25 PM Jocelyn Pease <jocelyn@mrg-law.com> wrote:

Claire—following up our conversation from last week regarding CUB’s cross
exhibits, Jordan and I are hoping that we can find some time to better understand
the impeachment rationale for each exhibit, as we still have a few questions.  Would
you have some time to connect with us to discuss in a bit more detail before CUB
files its revised cross exhibit list?  What is your availability tomorrow?

Thank you,
Jocelyn

Jocelyn C. Pease
McDowell Rackner Gibson PC
419 SW 11th Ave, Suite 400, Portland, OR 97205
Direct: 503-290-3620 | Mobile: 503-473-6207
Website: www.mrg-law.com | Email: jocelyn@mrg-law.com
Pronouns: she/her/hers

PRIVILEGE AND CONFIDENTIALITY NOTICE: THE INFORMATION CONTAINED IN THIS MESSAGE MAY BE
ATTORNEY PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE
INDIVIDUALS OR ENTITIES NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED
RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERY OF IT TO THE INTENDED
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
IMMEDIATELY NOTIFY ME BY TELEPHONE OR E-MAIL, AND DESTROY THIS MESSAGE. THANK YOU.
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