Legal Department Associate General Counsel
121 SW Salmon Street « Portland, Oregon 97204
(503) 464-8860 * Facsimile (503) 464-2200

/PGE/ Portland General Electric Company J. Jeffrey Dudley

May 21, 2004

VIA FACSIMILE
VIA REGULAR MAIL

Trudy Jaynes
AdministrativeHearingsDivision
OREGON PUBLIC UTILITY COMMISSION
550 Capital Street, N.E., Suite 215
PO Box 2148

Sdlem, Oregon 97308-2148

Re  Inthe Matter of OREGON ELECTRIC UTILITY COMPANY, LLC, ¢ al.,
Application for Authorization to Acquire Portland General Electric Company
OPUC Docket No. UM 1121

Dear Ms. Jaynes.

Enclosed for filing in the above-captioned docket are an original and five (5) copies of
Motion for Protective Order and for Shortened time for Response in the above-captioned docket.

An extra copy of this cover letter is enclosed. Please date stamp the extracopy and return
it to mein the envelope provided.

Thank you in advance for your ass stance.

Sincerely,

O plle—

JID:am
CC: UM 1121 ServicelLig

Enclosure

Connecting People, Power and Possibilities



BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UM 1121

In the Matter of the Application of )

)
OREGON ELECTRIC UTILITY ) PORTLAND GENERAL ELECTRIC
COMPANY, LLC, et al., ) COMPANY'SMOTION FOR

) PROTECTIVE ORDER AND FOR
For Authorization to Acquire Portland )  SHORTENED TIME FOR

Generd Electric Company ) RESPONSE

Portland General Electric Company ("PGE") moves for a protective order
precluding the Industrial Customers of Northwest Utilities ("ICNU") from taking the deposition
of Peggy Fowler, PGE's President and Chief Executive Officer.' Because this is not a
proceeding requiring a hearing, ICNU cannot compel any deposition testimony, let alone Ms.
Fowler's. Even if depositions were alowed, Ms. Fowler would not be an appropriate witness.
ICNU has failed to exhaust other less intrusive means of establishing itsrecord. To insist on the
deposition of PGE's President imposes an undue and needless burden. The parties have
conferred by telephone prior to filing this Motion.

Because the deposition is noticed for June 14, 2004, PGE aso requests a
shortened time for response, to May 28, 2004, to accommodate aruling on this Motion by
June 7, 2004, aweek before the scheduled date.

1. NO PARTY CAN DEMAND DEPOSITION TESTIMONY IN THIS
PROCEEDING

ORS 756.538 governs the taking and use of depositions in Commission
proceedings. The statute provides that the Commission may take testimony by deposition in any
investigation. ORS 756.538(1). By contrast, parties, such as ICNU, may take depositions only
in proceedings "requiring a hearing." ORS 756.538(2). This pending application of Oregon

" A copy of the Notice of Depositions for Peggy Fowler, Kelvin Davis and an Individual from Texas Pacific
Group is attached as Exhibit A.
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Electric Utility Company seeking authorization to acquire Portland General Electric isnot an
application "requiring ahearing." See, In the Matter ofthe Application of Enron Corp., Order
97-196 (June 4, 1997) (ORS 757.511 requires the Commission to "examine and investigate"
applications received, but does not provide for hearings); Utility Reform Projectv. OPUC, 171
OrApp 349, 354, 16 P.3d 516 (2000) (affirming the Commission's conclusion in Order No. 97-
196 that ORS 757.511 does not require a hearing). Therefore, ICNU has no statutory authority
to seek depogition testimony from any individual.
2, MS. FOWLER ISNOT A WITNESS

In those proceedings where depositions may be appropriate, the Commission's
rules provide for depositions of witnesses. OAR 860-014-0065(1). Ms. Fowler is not a
"witness' in this proceeding. She has not submitted any written testimony. She has no present
intent to submit any written testimony. Accordingly, thereisno need to examine Ms. Fowler.

3. ICNU HAS FAILED TO ESTABLISH THE NEED FOR MS FOWLER'S
TESTIMONY

The Commission has adopted the Oregon Rules of Civil Procedure as its own.
OAR 860-11-0000(3). Oregon Rule of Civil Procedure 36 governs Commission discovery
practice in most instances.  See In the Matter of the Application of Portland General Electric,
Order 98-163 (April 20, 1998). With respect to protective orders, ORCP 36C provides. "upon
motion by aparty * * * and for good cause shown, the court in which the action is pending may
make any order which justice requires to protect aparty or person from annoyance * * * or
undue burden or expense, including one or more of the following: (1) that the discovery not be
had; * * * or that the scope of the discovery be limited to certain matters." ICNU cannot
demonstrate any good reason for Ms. Fowler's deposition to go forward. ICNU's insistence on
the deposition of the utility's CEO in a proceeding of this sort imposes an unnecessary and undue
burden on PGE. There may be cases where a CEO's deposition testimony is appropriate. Thisis

not one of them.
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There is atremendous potentia for abuse and harassment when aparty conducts
depositions of an entity's top executive officers before less intrusive means of discovery have
been exhausted. Many courts have recognized the potential for abuse when discovery is initiated

"a thetop." As explained by one court:

"x * * [\W]e hold that when a plaintiff seeks to depose a corporate
president or other official at the highest level of corporate
management, and that official movesfor aprotective order to
prohibit the deposition, the tria court should first determine
whether the plaintiff has shown good cause that the official has
unique or superior persona knowledge of the discoverable
information. If not, aswill presumably often be the case in the
instance of alarge national or international corporation, thetrial
court should issue the protective order and first require the plaintiff
to obtain the necessary discovery through less-intrusive methods.
These would include interrogatories directed to the high level
official to explore the state of his or her knowledge or involvement
in plaintiff's case; the depostion of lower level employees with
appropriate knowledge and involvement in the subject matter of
the litigation; and the organizational deposition of the corporation
itsalf, which will require the corporation to produce for deposition
the most qualified officer or employee to testify on its behaf as to
the specified mattersto be raised at the deposition. * * * Should
these avenues be exhausted, and the plaintiff make acolorable
showing of good cause that the high leve official possesses
necessary information to the case, the trial court may then lift the
protective order and alow the deposition to proceed.”

Liberty Mutual Ins. Co. v. Superior Court, 13 Cal Rptr 2d 363, 367 (1992). Seealso, Crown
Central Petroleum Corp. v. Garcia, 904 SW 2d 125 (Tex 1995), Evansyv. AllstateIns. Co., 216
FRD 515 (ND Okla 2003). Accordingly, courts frequently limit the broad reach of deposition
power and require the proponent to demonstrate first that the officer has persona knowledge of
the underlying facts at issue, and, second that less intrusive means of discovery have been
exhausted. ICNU fails both parts of this test and PGE's request for a protective order should be
granted.

ICNU hasready accessto al the relevant information from PGE that it might
need. PGE has aready responded to over a hundred data requests in this docket. Faced with
ICNU's suggestion that Ms. Fowler's deposition is needed, PGE has asked that ICNU identify the
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particular topic areas where they have further inquiry. ICNU has refused to do so and its Notice
of Deposition merely states that deponents, including Ms. Fowler, will be asked to testify about
"issues raised in the Application and testimony in this Docket." To the extent that written
discovery fails to meet ICNU's needs, PGE is willing to consider providing an appropriate
witness with persona knowledge about a particular area of inquiry. Surely, any legitimate
inquiry can be met by PGE employees with more first hand knowledge about the matters at issue
than Ms Fowler.

In the aternative, if ICNU can identify an appropriate topic areafor inquiry
where Ms. Fowler has the most rel evant testimony, PGE will provide answers to interrogatories
directed to Ms. Fowler. ICNU has rejected this compromise as well and refused to explore any
dternative to an in person, open ended exploration with PGE's most senior executive. But ICNU
has no basis whatsoever for awide open deposition of PGE's President. To insist on deposing
Ms. Fowler is an undue burden and does not further appropriate discovery in support of this
proceeding.

4, REQUEST FOR SHORTENED TIME FOR RESPONSE
Because Ms. Fowler's deposition is set for June 14, 2004, PGE requests, pursuant
to OAR 860-013-0050(3)(d), that time for reply to this Motion be shortened to Friday, May 28,
2004. This will alow thejudge to rule by June 7, 2004, one week before the date scheduled for
the deposition.
5. CONCLUSION
For the foregoing reasons, PGE's motion for a protective order should be granted.
There is no authority for any party to demand deposition testimony in this application.
Ms. Fowler is not awitness. She has not proffered any written testimony nor does she have any
intention of doing 0. To the extent deposition testimony might be appropriate, Ms. Fowler is
not the proper individual to depose. ICNU's insistence on going to the top without first
exhausting less intrusive means of establishing itsrecord is unwarranted.
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= i St
DATED this <1 day of May, 2004.

PORTLAND GENERAL ELECTRIC COMPANY

oy O ezl N o

J. .EEBREY DURLEY, OSB W(Mz
Associate General Counsdl

Portland Genera Electric Company

121 SW Sdmon Street, 1TWTC1300
Portland, OR 97204

Telephone:  503-464-83860

Fax: 503-464-2200

E-Mall: jay_dudley@pgn.com
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BEFORE THE PUBLIC UTILITY COMMISSON

OF OREGON
UM 1121
In the Matter of the Application of )
OREGON ELECTRIC UTILITY ; NOTICE OFDEPOSITIONS FOR PEGGY
COMPANY, LLC, € 41, ) FOWLER, KELVIN DAV|S AND AN

) INDIVIDUAL FROM TEXAS PACIFIC

for Authorization to Acquire Portland General ) GROUP

Electric Company )
)

Pursuant to OAR § 860-014-0065 and ORCP 39, the Industrial Customers of

Northwest Utilities ("ICNU") submits this Notice of Depositions in this Docket and will take the
depositions of Peggy Fowler, Kelvin Davis, and anindividual from the Texas Pacific Group
(“TPG”) who has knowledge of the Applicants financial model. The depositions will be taken
by the undersigned counsel before certified court reporter Kelly Polvi, 1584 Doaks Ferry Rd.
NW, Salem, OR 97304. The subject matter of the depositions will be issues raised in the
Application and testimony in this Docket regarding the Applicants request for approval to
acquire Portland Genera Electric Company. The depositions are to be taken in order to obtain
additional information relating to the proposed transaction.

The depositionswill be taken at the dates and times specified below, in Davison

Van Cleve's conference room a 1000 SW Broadway, Suite 2460, Portland, Oregon 97205.

EXHBIT A

PAGE_1 OF_d
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DAVISON VAN CLEVE, P.C.
1000 SW BROADWAY, SUITE 2460
PORTLAND, OR 97205
TELEPHONE: (503)241-7242



NAME

Peggy Fowler

KelvinDavis

Individual from TPG with
Knowledge of the Financial
Model

ADDRESS DATE

121 SW Salmon <.
Portland, OR 97204

June 14, 2004

345 Cdifornia &.
Suite 3300
San Francisco, CA 94104

June 15, 2004

unspecified June 15, 2004

Said depositionswill continue until completed.

Dated this 13th day of May, 2004.

Respectfully Submitted,

DAVISON VAN CLEVE, PC.

/s/ Melinda Davison
MdindaJ. Davison
Davison Van Cleve, P.C.

1000 SW. Broadway, Suite 2460

Portland, OR 97205
(503) 241-7242 phone
(503) 241-8160fax
mail @dvclaw.com

TIME

9:00 am

9:00 am

1:30pm

Of Attorneys for the Industrial Customers

of Northwest Utilities

exHBT A
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1000 SW BROADWAY. SUITE 2460
PORTLAND. OR 97205
TELEPHONE: (503) 241-7242



CERTIFICATE OF SERVICE

| certify that | have caused to be served the foregoing Motion for Protective Order
and for Shortened Time for Response of Portland Genera Electric Company in

OPUC Docket No. UM 1121 by First Class U.S. Mail, postage prepaid and properly
addressed, to the persons below, and by dectronic mail to those persons on the electronic
sarvice list maintained by the OPUC.

Dated this 21% day of May, 2003.

J. JEFFREY DUDLEY

Y P

FNEEFREY\DUDLEY, OSB N6. 89042
Asxociate Generd Counsd ™ -/
Portland Genera Electric Company

121 SW Samon Street, 1WTC1300
Portland, OR 97204

Telephone: 503-464-8860

Fax: 503-464-2200

E-Mall: jay_dudley @ pgn.com
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ServicelList
UM 121

JM ABRAHAMSON

COMMUNITY ACTION DIRECTORS
OF OREGON

4035 12THST CUTOFF SE STE 110
SALEM OR 97302
Jim@cado-oregon.org

SUSAN K ACKERMAN
NIPPC

PO BOX 10207

PORTLAND OR 97296-0207
susan.k.ackerman@comcast.net

GRIEG ANDERSON
5919 W MILES ST.
PORTLAND OR 97219

KEN BEESON

EUGENE WATER & ELECTRIC
BOARD

500 EAST FOURTH AVENUE
EUGENE OR 97440-2148
ken.beeson@eweb.eugene.or.us

JULIE BRANDIS

ASSOCIATED OREGON INDUSTRIES
1149 COURT ST NE

SALEM OR 97301-4030

jbrandis@aoi.org

KIM BURT

WEST LINN PAPER COMPANY
4800 MILL ST

WEST LINN OR 97068
kburt@wlinpco.com

JLAURENCE CABLE

CABLE HUSTON BENEDICT ET AL
1001 SW5THAVE STE 2000
PORTLAND OR 97204-1136

| cable@chbh.com
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MICHAEL CARUSO
176 SW HEMLOCK
DUNDEE OR 97115
carusodad@hotmail .com

JENNIFER CHAMBERLIN
STRATEGICENERGY LLC
2633 WELLINGTON COURT
CLYDE CA 94520
jchamberlin @ sdl.com

WILLIAM H CHEN

CONSTELLATION NEWENERGY INC
2175 N CALIFORNIA BLVD STE 300
WALNUT CREEK CA 94596

bill .chen @ congtellation.com

JOAN COTE

OREGON ENERGY COORDINATORS
ASSOCIATION

2585 STATE ST NE

SALEM OR 97301

cotgl @ mwvcaa.org

CHRIS CREAN

MULTNOMAH COUNTY

01 SE HAWTHORNE, SUITE 500
PORTLAND OR 97214
christopher.d.crean @co.multnomah.or.us

MELINDA JDAVISON
DAVISON VAN CLEVE PC

1000 SW BROADWAY STE 2460
PORTLAND OR 97205

mail @dvclaw.com

JM DEASON

CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP
1001 SW HFTH AVE STE 2000
PORTLAND OR 97204-1136
jdeason @chbh.com



GARY DUELL

11301 SE CHARVIEW COURT
CLACKAMAS, OR OR 97015
gduell @bigplanet.com

JASON EISDORFER

CITIZENS UTILITY BOARD OF
OREGON

610 SW BROADWAY STE 308

PORTLAND OR 97205

jason@oregoncub.org

JAMES F FELL

STOEL RIVES LLP

900 SW 5TH AVE STE 2600
PORTLAND OR 97204-1268
jffell @stoel.com

ANN L FISHER

AFLEGAL & CONSULTING
SERVICES

1425 SW 20TH STE 202
PORTLAND OR 97201
energlaw @ aol.com

ANDREA FOGUE

LEAGUE OF OREGON CITIES
PO BOX 928

1201 COURT ST NE STE 200
SALEM OR 97308

afogue@ orcities.org

SCOTT FORRESTER

FRIENDS OF THE CLACKAMAS
RIVER

2030 NE 7TH PL

GRESHAM OR 97030

clackamas9 @aol.com

KATHERINE FUTORNICK

14800 NE BLUEBIRD HILL LANE
DAYTON OR 97114
futork@onlinemac.com
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LEONARD GERARD
2169 SW KINGS COURT
PORTLAND OR 97205
|girard@teleport.com

ANN ENGLISH GRAVATT
RENEWABLENORTHWEST
PROJECT

917 SW OAK - STE 303
PORTLAND OR 97205
ann@rnp.org

ROY HENDERSON

PENSION ENHANCEMENT
COMMITTEE

895 NW DALE AVENUE

PORTLAND OR 97229

royhensn@msn.com

MARY ANN HUTTON
CANON AND HUTTON
9999 NE WORDEN HELL RD
DUNDEE OR 97115-9147
man @ canonandhutton.com

JOE JANSSENS

PGE PENSION ENHANCEMENT
COMMITTEE

24495 BUTTEVILLE RD NE

AURORA OR 97002

osprey64@juno.com

VALARJE KOSS
COLUMBIA RIVER PUD
PO BOX 1193

SAINT HELENS OR 97051
vkoss@crpud.org

GEOFFREY M KRONICK LC7
BONNEVILLE POWER
ADMINISTRATION

PO BOX 3621

PORTLAND OR 97208-3621
gmkronick @bpa.gov



MICHAEL L KURTZ
BOEHM, KURTZ & LOWRY
36 E7TH ST STE 2110
CINCINNATI OH 45202
mkurtzlaw @aol.com

ROCHELLE LESSNER

LANE, POWELL, SPEARS,
LUBERSKY LLP

601 SW 2ND AVE. STE. 2100

PORTLAND OR 97204

lessnerr@|anepowell.com

KEN LEWIS

2880 NW ARIEL TERRACE
PORTLAND OR 97210
k104 @mail station.com

STEVEN G LINS
GLENDALE, CITY OF

613 E BROADWAY STE 220
GLENDALE CA 91206-43%4
sins@ci.glendale.ca.us

JAMES MANION

WARM SPRINGS POWER
ENTERPRISES

PO BOX 960

WARM SPRINGS OR 97761

j_manion @ wspower.com

LLOYD K MARBET

DON'T WASTE OREGON
19142 SBAKERS FERRY RD
BORING OR 97009
marbet@mail.com

GORDON MCDONALD
PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232
gordon.mcdonald @pacificorp.com
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ROBERT MEALEY KFW-2

BONNEVILLE POWER
ADMINISTRATION

P.O. BOX 3621

PORTLAND OR 97208-3621

rsmealey@bpa. gov

DANIEL W MEEK

DANIEL W MEEK ATTORNEY AT
LAW

10949 SW 4TH AVE

PORTLAND OR 97219

dan@meek.net

THAD MILLER

OREGON ELECTRIC UTILITY
COMPANY

222 SV COLUMBIA STREET, SUITE
1850

PORTLAND OR 97201-6618
tmiller6 @ optonline.com

WILLIAM MILLER
ffiIEW

17200 NE SACRAMENTO
PORTLAND OR 97230
bill@ibew 125.com

CHRISTY MONSON

LEAGUE OF OREGON CITIES
1201 COURT ST. NE STE. 200
SALEM OR 97301
cmonson@orcities.org

MICHAEL MORGAN
TONKON TORPLLP

888 SW 5TH AVE STE 1600
PORTLAND OR 97204-2099
mike @tonkon.com

FRANK NELSON

43 WILLAMETTE CT
MCMINNVILLE OR 97128
fnelson@ viclink.com



NANCY NEWELL
3917 NE SKIDMORE
PORTLAND OR 97211
ogec2@hotmail.com

JAMES NOTEBOOM

KARNOPP PETERSEN NOTEBOOM
ET AL

1201 NW WALL ST STE 300

BEND OR 97701

jdn@karnopp.com

LISA F RACKNER

ATER WYNNE LLP

222 SW COLUMBIA ST STE 1800
PORTLAND OR 97201-6618
Ifr@aterwynne.com

DONALD W SCHOENBECK
REGULATORY & COGENERATION
SERVICES INC

900 WASHINGTON ST STE 780
VANCOUVER WA 98660-3455

dws @r-c-s-inc.com

REBECCA SHERMAN

HYDROPOWER REFORM
COALITION

320 SW STARK STREET, SUITE 429

PORTLAND OR 97204

northwest @ hydroreform.org

JOHN W STEPHENS

ESLER STEPHENS & BUCKLEY
888 SW FHIFTH AVE STE 700
PORTLAND OR 97204-2021
stephens @eslerstephens.com

BRETT SWIFT

AMERICAN RIVERS

320 SW STARK ST, SUITE 418
PORTLAND OR 97204
bswift@amrivers.org
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MITCHELL TAYLOR
ENRON CORPORATION
PO BOX 1188

1221 LAMAR - STE 1600
HOUSTON TX 77251-1188
mitchell .taylor@enron.com

LAURENCE TUTTLE

CENTER FOR ENVIRONMENTAL
EQUITY

610 SW ALDER #1021

PORTLAND OR 97205

nevermined @earthlink.net

SBRADLEY VAN CLEVE
DAVISON VAN CLEVE PC

1000 SW BROADWAY STE 2460
PORTLAND OR 97205

mail @dvclaw.com

BENJAMIN WALTERS

CITY OF PORTAND - OFFICE OF
CITY ATTORNEY

1221 SW 4TH AVE - RM 430
PORTLAND OR 97204

bwalters @ci.portland.or.us

MICHAEL T WEIRICH
DEPARTMENT OF JUSTICE
1162 COURT ST NE

SALEM OR 97301-4096
michagl .werich@state.or.us

STEVEN WEISS

NORTHWEST ENERGY COALITION
4422 OREGON TRAIL CT NE
SALEM OR 97305

Steve@ nwenergy.org

ROBIN WHITE

PORTLAND BOMA

1211 SW 5TH AVE STE 2722-
MEZZANINE

PORTLAND OR 97201
rwhite@bigplanet.com



LORNE WHITTLES

EPCOR MERCHANT & CAPITAL (US)
INC

1161 W RIVER ST STE 250

BOISE ID 83702

Iwhittles@epcor.ca

LINDA K WILLIAMS
KAFOURY & MCDOUGAL
10266 SW LANCASTER RD
PORTLAND OR 97219-6305
l[inda@lindawilliams.net
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