BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
Docket No. UM-1209

In the matter of

)
)
)
)
)
)
)

MIDAMRICAN ENERGY HOLDINGS CO.
Application for Authorization to Acquire
Pacific Power & Light, dba PacifiCorp

HOOP A VALLEY TRIBE'S
MOTION TO COMPEL
RESPONSES TO DATA

REQUESTS AN REQUEST FOR
EXPEDITED CONSIDERATION

MOTION TO COMPEL RESPONSES TO DATA REQUESTS
The Hoopa Valley Tribe ("Tribe") respectfully moves to compel responses to data
requests served on the applicants PacifiCorp and MidAmerican Energy Holdings Company

(hereinafter the "Applicants") on September 12, 2005. The motion is made pursuant to OAR

860-014-0070(3). The Applicants' responses, dated September 23,2005, objected and wholly
failed to respond to 12 of

the Tribe's 19 data requests.l The Applicants objected and partially

responded to five other data requests? The Tribe's data requests, and the Applicants' responses

are attached as Exhibit A.3 The Tribe requests an order compelling the Applicants to fully
respond to the Tribe's data requests.
A.

Reauest For Expedited Consideration

The Tribe's opening testimony in this matter is due November 21,2005. Pursuant to

OAR 860-013-0050(3)(d), responses to the Tribe's motion to compel would normally be due
1 Applicants objected and completely failed to respond to data requests 1,2,4,5, 7, 8, 9, 10, 12, 13, 16, and
17.

2 Applicants objected and parially responded to data requests 3, 6, 11, 14, and 15.

3 Due to the Confdential information contained therein, Exhibits to t1s motion are being provided to Judge

Smith and the Applicants only, subject to any furter direction from Judge Smith.
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testimony in this

fifteen (15) days from fiing. Given the upcoming deadlines for submission of

this motion, and requests

proceeding, the Tribe respectfully requests expedited consideration of

that the deadline for Applicants' response be shortened to five (5) days, with the Tribe's reply due
two (2) days after.
B.

Certification Pursuant To OAR 860-014-0070(3)

The parties have conferred but have been unable to resolve this discovery dispute. On
October 12,2005, counsel for the Tribe called the Applicants' counsel, Katherine McDowell, to

discuss the discovery responses. The Tribe explained its position that the data requests were
within the scope of

this proceeding and that the Applicants' objections were unfounded.

Applicants' counsel disagreed, but suggested that the Applicants would consider disclosing

additional information if the Tribe clarified the scope of its data requests.
the

On October 19,2005, the Tribe sent Applicants' counsel a letter clarifying each of

Tribe's data requests. A copy of

Applicants' counsel acknowledged receipt of

the October 19, 2005 letter is attached as Exhibit B.
the Tribe's letter on October 23, 2005, and asked

for some additional time to respond. On October 28, 2005, after not receiving any additional
response, counsel for the Tribe left a voice message for Applicants' counsel asking for a response

to the Tribe's letter. On October 31,2005, PacifiCorp produced one additional page of material,
Confidential Attachment 3-4. On November 3, 2005, counsel for the Tribe left a voice message
for Applicants' counsel explaining that the response was still deficient and asking Applicants,

due to the time constraints imposed by the schedule, to produce any additional responsive
information by the close of

business on November 4. Receiving no response as of

the Tribe fied this motion.
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November 7,

c.

The Commission Should Compel Full Responses to The Tribe's Reauests.
this proceeding; that

The Tribe's data requests directly relate to issues within the scope of

is, what are the costs that PacifiCorp expects to incur in obtaining its new license to operate the
that license.

Klamath Hydroelectric Project and in complying with the anticipated conditions of

The Tribe's data requests 1-15 request information relating to PacifiCorp's estimated costs of

obtaining the FERC license and its estimated costs of implementing the license once issued.
Data requests 16- 1 7 ask how PacifiCorp intends to finance the significant costs associated with
license compliance. Data requests 18- 1 9 focus on the commitments MEHC has made to ensure

that funding is available for license compliance.
The Applicants' primary objection, repeated throughout their responses, is that the Tribe's

data requests are outside the scope of this proceeding. The Commission in this proceeding must
determine whether the acquisition ofPacifiCorp by MEHC provides a net benefit to Oregon's
No. 01-778, at p. 11.

citizens. ORS § 757.511; In re Merger Standards Investtgatton, Order

MEHC argues in its application that its acquisition ofPacifiCorp is in the public interest due
primarily to MEHC's ability and asserted willingness to invest hundreds of millions of dollars in

upgrades to PacifiCorp's infrastructure. MEHC Application, p. 16, 19. In its application, MEHC
cites numerous infrastructure improvements that it plans to undertake, but conspicuously omits
any reference to the Klamath Hydroelectric Project, a project that will be legally required to
undergo significant upgrades as a result of a forthcoming FERC license.

Before this Commission evaluates whether the MEHC acquisition is in the public
interest, it should consider how the proposed transaction will affect PacifiCorp's ability to

finance, implement, and comply with any future conditions associated with the Klamath
Hydroelectric Project that may be imposed in the FERC license. The Tribe is not asking the

3

the Klamath Project, but

Commission to focus directly on the adverse environmental impacts of

instead to evaluate whether the Applicants are adequately prepared to meet the costs associated
with the forthcoming FERC license conditions.

Before the Commission can evaluate how the transaction will affect PacifiCorp's ability

to finance or comply with the FERC license conditions, it is necessary that the Commission have
access to information about PacifiCorp's estimated costs of complying with the license

conditions, and how the Applicants intend to finance those costs. Without that underlying
information, there is no way for the Commission to make an informed decision about how the
proposed transaction will affect PacifiCorp's ability to finance, implement, and comply with the
conditions in the FERC license.4

The Applicants are improperly attempting to construe any question that relates to the

this proceeding. The Tribe's data requests are not

Klamath River dams as outside the scope of

focused on the adverse environmental impacts ofPacifiCorp's facilities. The Tribe's questions
stream flows, fish kills, fish passage, or any

do not ask for information regarding water quality, in

the Klamath dams. The Tribe's data

other issue directly relevant to environmental impacts of

requests are limited to issues that are clearly within the scope of this proceeding; that is, what are
the estimated costs associated with obtaining the new license from FERC and the estimated costs
of complying with the environmental conditions that will be contained in that license.5 Questions

4 The Applicants disclosed some information regarding cost estimates, but that information is deficient in

numerous respects. First, the figues provided by Applicants in Confdential Attachments 3-2 and 3-3/3-4 regarding
costs of license compliance are significantly inconsistent. Second, the Applicants supply no documentation or
explanation to support the figues provided in the Confdential Attachments. As a result, there is no way for the
Tribe or the Commission to test the accuracy of these figures.
5 Applicants' objections also improperly raise the stadad for discoverable information. Facts are

discoverable, even if not ultimately admissible at tral, so long as discovery appears reasonably calculated to lead to
discovery of admissible evidence. Civil Rule 26(b)( 1). Therefore, the proper test at this stage is not whether the
Tribe's requests are outside the scope of

the proceeding, but whether the requests are sufciently calculated to lead
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relating to the cost of compliance with legal obligations in the FERC license are within the scope
of

this proceeding and the Commission should compel the Applicants to fully respond to the

Tribe's data requests.

liabilities a utility will incur in the near future and how

In general, the evaluation of legal

the utility's legal obligations is within the scope of

a proposed merger will affect satisfaction of

the Commission's duties. In any proceeding where the Commission is asked to approve a
merger, it is important for the Commission to have a full understanding of the upcoming legal
liabilities that the utilities will face, and how the utilities propose to meet those obligations.6
likely cost

PacifiCorp will soon be ordered to implement infrastructure improvements which will

tens, if not hundreds, of millions of dollars to implement. In order for this Commission to
properly engage in a full review of

the effects of

the MEHC acquisition, PacifiCorp must

disclose its current estimates of the costs associated with license compliance, explain with detail
the basis for its estimates, and explain how it intends to finance those obligations.

this proceeding, and there is no adequate

The Tribe's data requests are within the scope of

basis for the Applicants to refuse providing the documents to the Tribe and this Commission.

The Tribe requests that the Commission compel full responses to the Tribe's data requests?

to the discovery of

information wit1n the scope of

the proceeding. Under either standad, the Tribe's requests are

appropriate and should be answered in full.
6 For example, it would be appropriate for the Commission to require PacifiCorp to provide a reasonable

estimate of its costs of operations, maintenance, and capital expenditures over the next five to ten years and evaluate
how the MEHC transaction wil afect PacifiCorp's ability to meet those costs. Without accurate information about
PacifiCorp's estimated capital expenditues, such an analysis would be of little value.
7 To the extent that the Applicants object on grounds of attorney-client or work product privilege, the Tribe

requests the Commission to order production of a privilege log that includes the date, author, all addressees or
persons to whom the document has been disclosed, and a description of the document, so that the privilege asserton
can be adequately assessed.
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Respectfully submitted,

MORIS

SET, SCHLOSSER, JOZWIAK & MCGAW

Isl Thomas P. Schlosser
Thomas P. Schlosser, WSBA No. 06276
iiis Norton Building

801 Second Avenue
Seattle, W A 98104- 1 509
Tel. 206/386-5200
Fax: 206/386-7322
Email: t.schlosser~msai.com

Isl Rob Roy Smith

Rob Roy Smith, OSB No. 00393
iiis Norton Building

801 Second Avenue
Seattle, W A 98104- 1 509
Tel. 206/386-5200
Fax: 206/386-7322

Email: r.smith~msai.com
Attorneys for the Hoopa Valley Trzbe
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CERTIFICA TE OF SERVICE

I hereby certify that on November 7, 2005, in addition to electronic fiing, I mailed the
original and one copy of

Hoop

a Valley Tribe's Motion to Compel Responses to Data Requests

and ReQuest for Expedited Consideration, via First-Class Mail to:
Public Utility Commission of Oregon
Attn: Filing Center

550 Capitol St., NE #215
P.O. Box 2148
Salem, OR 97308-2148
Email: PUC.FilingCenter~state.or.us

I further certify that I served a copy of the foregoing document via E-mail or First-Class
Mail to the following addresses:

CHRSTINA SMITH
ADMINISTRATIVE LAW JUGE
OREGON PUBLIC UTILITIES COMM.
550 CAPITOL ST., NE #215
P.O. BOX 2148
SALEM, OR 97308-2148

PAUL WOODIN

WESTERN WIN POWER
282 LARGENT LN
GOLDENDALE WA 98620-3519
pwoodin~gorge.net

Çb--l.s--llla.Smit-h(g.~t-~l-e,9Lll.~

NW ENERGY COALITION
219 FIRST ST STE 100
SEATTLE WA 98104
~1~ye.(gnwe.ne--gY,9--g

UTILITY WORKRS UNION OF AMR.
PO BOX 37
SAN CLEMENTE CA 92674-0037
uwua~redhabanero. com

RATES & REGULATORY AFFAIRS
121 SW SALMON STREET, 1WTC0702
PORTLAND OR 97204
pge.,QP.llçJjlings.(gpga.ÇQ--

JIM ABRAHAMSON -- CONFIDENTIAL
COMM. ACTION DIRECTORS OF OR
4035 12TH ST CUTOFF SE STE 110
SALEM OR 97302
i im~cado-oregon. org

DOUGLAS L ANDERSON
MEHC

SUSAN ANERSON - CITY OF PORTLAN
OFC OF SUSTAIABLE DEV

302 S 36 ST STE 400

OMAHANE 68131

721 NW 9TH AVE -- SUITE 350
PORTLAND OR 97209-3447

danderson~midamerican. com

susananderson~ci. portland. or. us

.....................................................................................................................................................................................................................................................
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ADAM S ARS
MCKANA BISHOP JOFFE &
SULLIV AN LLP
1635 NW JOHNSON ST
PORTLAND OR 97209

PETER J RICHARSON
RICHARSON & O'LEARY
PO BOX 7218
BOISE ID 83707

peter~richardsonandoleary. com

aarms~mbjlaw.com

BERKLEY CA 94704

CHARTON H BONHAM
TROUT UNIMITED
828 SAN PABLO AVE, SUITE 208
ALBANY CA 94706

cberkey~abwwlaw. com

cbonham~tu. org

MAGGIE BRILZ
IDAHO POWER COMPANY
PO BOX 70
BOISE ID 83707-0070

LOWRY R BROWN -- CONFIDENTIAL
CITIZENS' UTILITY BOAR OF OREGON

mQrll~.(gidffl-QP.Q.w~LçQm

lQwrey.cggQregQ--JçJJQ.,Qrg

JOAN M BUTLER

D KEVIN CARSON
DOJ - GENERA COUNSEL DIVISION

CURTIS G BERKY
ALEXANDER, BERKY, ET AL
2000 CENTER STREET, SUITE 308

IDAHO POWER COMPANY
PO BOX 70
BOISE ID 83707-0070
jQ.ll--l~rßYl.d.ahQ--2QWe--J~Qm

PHIL CARVER
OREGON DEPARTMENT OF ENERGY
625 MARON ST NE STE 1
SALEM OR 97301-3742

610 SWBROADWAY, SUITE

308

PORTLAND OR 97205

1162 COURT ST NE
SALEM OR 97301-4096
d.,.çad~QllCidQL~1~.t-e,.QLll~

RAPH CAVANAGH -- CONFIDENTIAL

NRC
ILL SUTTER ST FL 20
SAN FRANCISCO CA 94104

philip .h. carver~state.or. us

rcavanagh~nrdc. org

BRYAN CONWAY
PO BOX 2148
SALEM OR 97309-2148

JOHN CORBETT

YUOK TRIBE

bJyaa.ç.Q--way(g.~1at-e--.QLll~

PO BOX 1027
KLAMATH CA 95548
i corbett~yuroktribe. nsn. us

JOAN COTE -- CONFIDENTIAL
OR ENERGY COORDINATORS ASS'N
2585 STATE ST NE

CHRS CREAN -- CONFIDENTIAL
MUTNOMAH COUNTY
501 SE HAWTHORN, SUITE 500

SALEM OR 97301

PORTLAND OR 97214
christopher. d. crean~co. multnomah. or. us

cotei ~mwvcaa. org

....................................................................................................................................................................................................................................................

8

