BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON
DR 40
In the Matter of
OPENING BRIEF OF OREGON DEPARTMENT
OF TRANSPORTATION, INTERVENOR

HONEYWELL INTERNATIONAL, INC.,
and HONEYWELL GLOBAL FINANCE,
LLC
and
PACIFICORP, dba PACIFIC POWER

The Oregon Department of Transportation (ODOT) respectfully submits this
Opening Brief in the above-captioned declaratory ruling proceeding. As an intervenor,
ODOT requested the Oregon Public Utility Commission’s expedited rulings on two
issues that are critical to ODOT’s ability to finance a solar power generating system to
serve its power needs at highway-related facilities.
ODOT intervened in the proceeding to address two core questions that will affect
ODOT’s ability to discharge its obligations under statutory directives and executive
directives to increase the proportion of renewable electricity. The first of the core
questions, to be resolved under the net metering statute, ORS 757.300, asks:
Whether a landowner who uses, on the landowner’s real property, solar
generation equipment that is owned by another party constitutes a customergenerator who qualifies for net metering under ORS 757.300.

For the reasons explained in Part I. of this Opening Brief, third-party ownership
of the generating system that a customer uses to generate solar power is permissible
under ORS 757.300, and the customer who uses that facility can constitute a customergenerator as defined by ORS 747.300(1)(d).
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The second critical core question, to be resolved under the direct access statutes
and related provisions, see ORS 757.600, asks:
Whether a solar generation system owner who, under Energy Services
Agreements, sells the electric power generated by those systems to more than
one customer constitutes an electricity service supplier as contemplated by
ORS 757.600(16).
As stated in Part II of this Opening Brief, ODOT accepts the analysis of ORS
757.600 that is contained in the Openi9ng Brief of the Staff of Public Utility
Commission.
I.

Net Metering.

A.

Questions.

The Questions issued by Chief Administrative Law Judge Michael Grant on June
20, 2008, at page 3, frame the issues that concern the subject of net metering. ODOT
presents and briefly answers those questions below, followed by a narrative explanation
of ODOT’s answers.

(1)

Is a facility that Honeywell provides as described [in the Assumed
Facts] a “net- metering facility” under ORS 757.300(1)(d)?

Response:
Yes. That facility literally satisfies each of the five elements of the
definition of “net metering facility” in ORS 7547.300(1)(d).

(2)

Is Honeywell’s customer as described [in the Assumed Facts] a
“customer-generator” under ORS 757.300(1)(a)?

Response:
The term “user” constitutes an inexact statutory term that the
Public Utility Commission is authorized to interpret. ORS 757.300(1)(a) is silent
concerning the question whether a customer must own a generating facility to
constitute a customer-generator. Therefore, it lies within the Commission’s
authority to interpret the statute as not requiring a customer-generator to own the
facility.
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(3)

Does ORS 757.300 require a customer to own a net-metering facility
or a portion of the facility to be considered a “customer-generator”?

Response:
ORS 757.300 contains no express requirement that a customergenerator must own a net metering facility. The statute requires only that the
customer constitute a user of the facility and that the facility be located on the
premises of the customer.
(4)

Does ORS 757.300 place any limitations on third-party ownership of
net-metering facilities?

Response:
For the reasons stated in the responses to Questions (2) and (3),
above, No. The statute is silent concerning any legislative intent to restrict the
ownership of a net metering facility to the person or entity that occupies the
premises on which the facility is located.

(Similarly-Situated Businesses)
Would the Commission’s answer to any of the questions above differ if:
(5)

The customer leases the equipment from the third party rather than
paying for the electricity it provides?

Response:
No. Because ORS 757.300 is silent with respect to who must own
a net metering facility, whether the equipment that generates the electricity is
owned by a third party, is leased from a third party by the customer-generator, or
is owned by customer-generator does not change the foregoing responses.
B.

Discussion - Net Metering.

The definitions in the rules of the Public Utility Commission that govern net
metering rely on the definitions contained in the net metering statute, ORS 757.300.
Consequently the answer to the question whether a holder of real property who, through
an Energy Services Agreement (“ESA”), purchases solar power from a third-party owner
who has installed that system on the landholder’s premises constitutes a “customergenerator” and qualifies for net metering treatment presents a question of statutory
interpretation.
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The object of this exercise of statutory interpretation is to determine and
effectuate the intent of Legislative Assembly.1 Attaining this objective requires the
application of the three-step methodology prescribed by PGE v. Bureau of Labor and
Industries, 317 Or 606, 610-12, 859 P2d 1143 (1993).2

In the first step of that

interpretive methodology, an examination of the text and context of the statute in
question, the words of the provision are the best evidence of the legislature’s intent. 317
Or at 610-11. Words of general usage typically should be given their plain, ordinary and
commonly accepted meanings. 317 Or at 611; Taylor v. Werner Enterprises, Inc., 329
Or 461, 467, 988 P2d 384 (1999).
ORS 757.300(2) requires an electric utility to permit the interconnection of net
metering facilities to its distribution system, stating in pertinent part:
(2)

An electric utility that offers residential and commercial electric service:

(a)
Shall allow net metering facilities to be interconnected using a standard
meter that is capable of registering the flow of electricity in two directions.
* * * * .

1

ORS 174.020(1)(a) declares:
In the construction of a statute, a court shall pursue the intention of the legislature if
possible.

See also, Edwards v. Riverdale School District, 220 Or App ___, ___ P3d ___ (June 18, 2008),
slip opinion at 3 (“[T]he goal of statutory construction is to ascertain, if possible, the meaning of the statute
most likely intended by the legislature that enacted it by examining its text and context and, if necessary,
legislative history and other aids to construction.”).
2

In PGE v. Bureau of Labor and Industries, the court announced a three-step methodology for
interpreting statutes. Under this methodology, the first analytical step entails an examination of the text of
the provision in question, as that text is illuminated by the context in which it appears.
Under PGE, if the examination of a provision’s text and context does not make the legislature’s
intent clear, the court will then resort, as a second step, to the legislative history of the enactment. 317 Or
at 611-12. If the legislative history does not satisfy the court as to the legislature’s intent when it enacted
the provision, the court will apply general maxims of statutory construction as a third step in determining
the provision’s meaning. 317 Or at 612.
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1.

“Net Metering Facility” - ORS 757.300(1)(d).

ORS 757.300 contains the definitions that determine what constitutes a net
metering facility. ORS 757.300(1)(d) declares:
(d)
“Net metering facility” means a facility for the production of electrical
energy that:
(A)

Generates electricity using solar power * * * ;

(B)

Is located on the customer-generator’s premises;

(C)
Can operate in parallel with an electric utility’s existing transmission and
distribution facilities; and
(D)
Is intended primarily to offset part or all of the customer-generator’s
requirements for electricity.3

This five-part definition exhibits a remarkable simplicity that fully embraces, as a
“net metering facility,” the solar power generating equipment system owned by
Honeywell and used by ODOT to provide power to ODOT’s highway-related facilities.
The subsection states the five elements almost invariably in statutory “‘terms of precise
meaning,’ the meaning of which are easily discernable on their face and require only
agency factfinding in their application.”4
In this proceeding, of course, the facts have been determined by the Assumed
Facts adopted by the Chief Administrative Law Judge.5 Under the Assumed Facts, the
posited generating system:

3

OAR 860-039-0005(3)(n) states that, “‘Net metering facility’ means a net metering facility as defined in
ORS 757.300(1)(d).”
4

J.R. Simplot Co. v. Depart. Of Agriculture, 340 Or 188, 196-97, 131 P3d 162 (2006), citing Springfield
Education Assn. v. School Dist., 290 Or 217, 223, 621 P2d 547 (1980).
5

See Assumed Facts, issued by Chief Administrative Law Judge Michael Grant on June 20, 2008, at pages
1-2.
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•

Will generate electricity, so it constitutes “a facility for the generation of electrical
power.” ORS 757.300(1)(d).

•

Will generate electricity using solar power. ORS 757.300(1)(d)(A).

•

Will be located on the customer-generator’s premises. ORS 757.300(1)(d)(B).

•

Can operate in parallel with an electric utility’s existing transmission and
distribution facilities. ORS 757.300(1)(d)(C).

•

Is intended to offset part of the customer-generator’s requirements for electricity.
ORS 757.300(1)(d)(D).

Thus, all five fingers fit the definitional glove literally and precisely. The facility that
Honeywell provides constitutes a net metering facility as defined by ORS 757.300(1)(d).
2.

“Customer-generator” - ORS 757.300(1)(a).

A customer that resorts to the generating facility that Honeywell provides to meet
all or part of the customer’s electric power needs also constitutes a “customer-generator,”
as defined by ORS 757.300(1)(a). That subsection states:
“Customer-generator” means a user of a net metering facility.6

ODOT anticipates that the original petitioner and other intervenors will portray
the core issue under the net metering statute as whether (or to what extent) a customer
must have an ownership or property interest in a solar generation equipment system
installed on the customer’s premises for that system (and the proprietor of the premises)
to satisfy the definitions in ORS 757.300(1). In this examination of the text and context
of those definitions, however, ORS 174.010 commands the interpreter of a statute “not to
insert what has been omitted or to omit what has been inserted.”
For that reason, the Commission should not read into ORS 757.300 a condition
the statute does not contain.7 Nowhere does ORS 757.300(1) suggest that the owner or
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occupier of the premises on which a solar generation facility has been installed must have
ownership of, or a property interest in, the generating equipment that comprises the
facility in order to qualify for net metering.8 Because ORS 757.300 is silent on the
question of ownership, who owns the facility is not an issue that ORS 757.300 presents.
The sole additional concept introduced by the “customer-generator” definition is
the requirement that the customer be a “user” of the facility. To discern the meaning of
commonly used terms of a statute, the courts frequently - almost invariably - invoke
dictionary definitions.9 Webster’s defines the word “user” simply as one who uses
something.10 That unsatisfactory definition, therefore, demands resort to those meanings
of the root verb, “to use,” that logically and reasonably may apply in the context of ORS
757.300(1)(a):
* * * 2 to put into action or service : have recourse to or enjoyment of :
EMPLOY * * * 3 : to carry out a purpose or action by means of : make
instrumental to an end or process : apply to advantage : turn to account :
UTILIZE * * * 7 : to benefit from the use of * * * *

6

Under OAR 860-039-0005(3)(d), “‘Customer-generator” means a customer-generator as defined in ORS
757.300(1)(a).”
7

In PGE v. Bureau of Labor and Industries, the court stated that when interpreting a statute, it will
consider rules of statutory construction that bear directly on how to read its text. Those rules of
construction include statutory rules like ORS 174.010, supra. 317 Or at 611. See also, Oregonians for
Health and Water v. Kitzhaber, 329 Or 339, 344, 986 P2d 1167 (1999); Fairbanks v. Bureau of Labor
and Industries, 323 Or 88, 94, 913 P2d 703 (1996) (recognizing and applying the principle that the court
may not, in the guise of statutory construction, add conditions a statute does not contain).
8

To the extent fragile inferences in ORS 757.300(4)(c) and (5) might suggest an ownership requirement,
ODOT dispels those claims in Part I.C. at pages 14-17, below.
9

See State v. Murray, 340 Or 599, 604, 136 P3d 10 (2006) (The court generally will resort to dictionary
definitions when the statute suggests, as here, that “the legislature meant to use a word of common usage in
its ordinary sense.”).
10

Webster’s Third New Int’l Dictionary (3rd ed, unabridged 2002) at 2524 defines “user” as follows:
one that uses; specif : a person who uses alcoholic beverages or narcotics
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syn EMPLOY, UTILIZE, APPLY, AVAIL: USE is general and indicates
any putting to service of a thing, usu. for an intended or fit purpose or person * *
* * 11
As explained by Webster, the verb “use” is general. But clearly, the sense that a
customer who consumes the electrical output of a solar facility “puts [that facility] into
service,” and therefore is a user of it, comports with the plain and evident meaning of the
forthright definition of “customer-generator.”12
Moreover, in examining the text and context of a statutory provision, the context
takes into account other parts of the same statute.13 The part of that context that demands
that a facility must be “intended primarily to offset part or all of the customer-generator’s
requirements for electricity,” ORS 757.300(1)(d), illuminates the kind of use the
legislature contemplated when it enacted ORS 757.300. That use is a customer’s availing
itself of the facility’s electrical production to offset part or all of its own electrical power
requirements. Honeywell’s ESA customer satisfies the meaning of “user” and, therefore,
the definition of a “customer-generator,” when it employs the electricity generated by the
facility that Honeywell provides to offset its electrical energy requirements.14

11

Webster’s at 2523-24.

12

Note that ORS 757.300(1)(d)(B) contains a second limitation that restricts those who can claim
customer-generator status to those on whose premises the facility they use is located.

13

As recognized in Hale v. Klemp, 220 Or App ___, ___P3d ___ (May 14, 2008) (slip opinion at 4):
When we examine the text of the statute, we always do so in context, which includes,
among other things, other provisions of the statute of which the disputed provision is a part. See,
e.g., Vsetecka v. Safeway Stores, Inc., 337 Or 502, 508, 98 P3d 1116 (2004) ("Ordinarily, * * *
text should not be read in isolation but must be considered in context." (Internal quotation marks
omitted.)); Lane County v. LCDC, 325 Or 569, 578, 942 P2d 278 (1997) ("[W]e do not look at
one subsection of a statute in a vacuum; rather, we construe each part together with the other parts
in an attempt to produce a harmonious whole.").

14

This discussion of the “customer-generator” definition proceeds on the assumption that Webster’s
recognition that the term “use” is general in nature makes “user” an inexact statutory term. An inexact term
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3.

Net Metering - “Electricity Generated By a Customer-Generator” ORS 757.300(1)(c).

ODOT anticipates a final, semantic attack based on the definitions in ORS
757.300(1). Subparagraph (c) of that subsection, a descriptive definition of the net
metering process, contains an oblique suggestion that net metering might apply only to
electricity that the customer-generator itself produces, without the assistance of any other
entity, cooperator or collaborator.15 ORS 757.300(1)(c), however, expresses no such
constraint.
The phrase “electricity generated by a customer-generator” embraces so much
elasticity as to suggest no significant limitation on the assistance a customer-generator
may enlist to use a net metering facility to produce electric power. Webster’s defines
“by,” in the sense in which it is used in ORS 757.300(1)(c), as:
* * * * 4a : through the means or instrumentality of * * * b : through the
direct agency of * * * c : through the medium of (an indirect or subordinate
agent) * * * d : through the work or operation of (as natural agencies) * * * f
: in consequence of : as a result of : THROUGH * * * 16

is one by which the legislature intended to make a complete expression of policy, but did so with
insufficient precision to eliminate all plausible contradictory interpretations of the term. The courts will
uphold an agency’s interpretation of an inexact term when the interpretation “effectuate[s] the legislative
policy, as evidenced by the text and context of the statute.” J.R. Simplot Co. v. Dept. of Agriculture, 340
Or at 197.
15

ORS 757.300(1)(c) states:
“Net metering” means measuring the difference between the electricity supplied by an
electric utility and the electricity generated by a customer-generator and fed back to the electric
utility over the applicable billing period.

(Emphasis added).
16

Webster’s Third New Int’l Dictionary (3rd ed, unabridged 2002) at 307. Similarly, Black’s Law
Dictionary (Rev 4th ed 1968) at 251 defines the word “by” as follows:
* * * Through the means, act, agency or instrumentality of, * * * .
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To be sure, the Webster’s definitions of “by" also include a connotation of doing
something - like generating electricity - independently or without assistance.17
However, even the example provided by Webster contains an explanatory emphasis
(“<the boy finished the job by himself>”) that the Oregon legislature omitted from ORS
757.300(1)(c).
Under the Assumed Facts and the inferences that may be drawn from them, one
can only conclude that the description of net metering in ORS 757.300(1)(c) embraces
the circumstances in which the electricity is “generated [through the means or
instrumentality of] a customer-generator.” The generating system cannot be operated on
the customer’s premises without the affirmative, volitional action of the customer
permitting it to be installed there. The customer exercises significant control over the
facility. Even where the customer does not actively recruit a facility provider, the
implementation of the facility requires contracting activity to determine the parameters of
the customer’s and the provider’s respective responsibilities concerning the duration of
the facility’s operation, when and by whom the facility must be installed, access to and
security protection of the facility, and operation, maintenance and repair obligations.
And, of course, the accepted definitions of the term “by” stated above embrace the idea
that electricity can be generated by someone through that person’s use of an agent,
contractor, or other intermediary.

17

Webster’s definition of “by,” at 307, includes the following:
* * * 2 : through the agency of oneself : without help : INDEPENDENTLY <the boy finished
the job by himself > * * *

(Emphasis in original).
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Of the two plausible connotations of the phrase “generated by a customergenerator” - one open-ended as to the degree of involvement in the generation activity
expected of the customer-generator, and one requiring the customer-generator solely and
independently to engage in the act of generation - the former (“energy generated
[through the means or instrumentality of] a customer-generator”) must prevail in this case
for two other reasons.
First, to apply a definitional provision as a regulation of behavior represents a
dubious approach to statutory construction. The function of a definition section
ordinarily is not to impose duties or requirements, but merely to specify the meaning of
the defined term where ever it appears elsewhere in the statute.18 The phrasing of the
subparagraph itself demonstrates that Legislative Assembly intended the phrase
“generated by a customer-generator” only as a descriptor to differentiate the power
delivered to the customer by the electric utility from the power received by the electric
utility from the customer. The legislature never contemplated that this off-handed
description would serve as a major (and yet scarcely discernable) limitation on a
customer’s ability to undertake net metering.
Second, and more significantly, the Commission must make the choice whether to
apply the more expansive or the highly restrictive connotation of the phrase “generated
by a customer-generator” in light of the context and policy of the enactment in which the
phrase appears. The context of a statutory provision, under PGE v. Bureau of Labor and
Industries, includes related statutes and the statutory framework within which the

18

Jackson County v. Bear Creek Authority, 293 Or 121, 645 P2d 121 (1982), citing Chapman Bros v.
Miles-Hiatt Investments, 282 Or 643, 646, 580 P2d 540 (1978).
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provision was enacted.19 Resort to a related law as context is particularly appropriate
when the related law was amended as part of the enactment that brought the provision in
question, ORS 757.300(1)(c), into existence.
The Legislative Assembly enacted the 1999 net metering legislation as a selfcontained measure, with only two substantive sections, intended to establish a net
metering system and, thereby, to encourage the development of generating facilities that
use renewable energy resources. See Oregon Laws 1999, chapter 944, §2 (House Bill
3219 (1999) (appended as ODOT Exhibit A). In addition to creating the net metering
law, the 1999 measure, enacted with an emergency clause, amended ORS 757.262, an
existing grant of rule-making authority to the Public Utility Commission, to encourage
the development of small-scale, renewable fuel electric generating resources:
SECTION 3. ORS 757.262 is amended to read:
757.262. (1) The Public Utility Commission, by rule, may adopt policies
designed to encourage the acquisition of cost-effective conservation resources
and small-scale, renewable-fuel electric generating resources.
Oregon Laws 1999, chapter 944, §3(1), amending ORS 757.262(1).20
19

Wetherell v. Douglas County, 342 Or 666, 678, 160 P3d 614 (2007); Bridgeview Vineyards, Inc. v.
State Land Board, 211 Or App 251, 262, 154 P3d 734, rev den 343 Or 690 (2007).

20

Oregon Laws 1999, chapter 944, also contained a preamble that declared the policy of the Legislative
Assembly as follows:
Whereas the Legislative Assembly finds that a net energy metering program for
customers with small-scale, renewable-fuel electric generating facilities encourages private
investment in renewable energy resources, stimulates in-state economic growth, enhances the
continued diversification of this state’s energy resources and reduces utility interconnection and
administrative costs; now, therefore,
Be It Enacted by the People of the State of Oregon:
* * * * .
This preamble did not constitute part of what was “Enacted by the People of the State of Oregon,” so the
preamble does not have the effect of statutory law. Nevertheless, a majority of both houses of the
Legislative Assembly ratified these findings of a legislative purpose to encourage the utilization of
renewable energy resources (and to encourage the private investment in those resources proposed by
Honeywell). At the very least, therefore, these findings represent a species of “super” legislative history
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In interpreting a statutory provision in light of the context provided by related
provisions like ORS 757.262(1), the Commission must “construe each part together with
the other parts in an attempt to produce a harmonious whole.”21 To harmonize ORS
757.300(1)(c) with the Legislative Assembly’s resounding pronouncements of a policy to
encourage the development of renewable energy resources,22 the Commission should
construe that subparagraph in a manner that does not frustrate that development by
constricting customers’ choices in the contractual arrangements they must make in order
to implement net metering operations.23
C.

Discussion - Ownership of the Facility.

ORS 757.300 contains no express requirement that a customer must own a net
metering facility to be considered a customer-generator. To the contrary, the silence of
the statute on the point of ownership suggests a legislative design not to regulate the
ownership of the facility - the ownership of the generation equipment that produces the
electricity that will be subject to net metering.

that demonstrates an overarching state policy of encouraging the implementation of renewable energy
projects.
21

Wetherell v. Douglas County, 342 Or at 678, quoting Lane County v. LCDC, 325 Or 569, 578, 942 P2d
278 (1997).

22

Subsequently, the legislature further expanded its commitment to the policy of promoting the harnessing
of renewable energy resources by liberalizing the original restriction, in the definition of “net metering
facility” (see former ORS 757.300(1)(d)(B)), that limited a net metering facility to one with a generating
capacity of not more than 25 kilowatts. See Oregon Laws 2005, chapter 145, subsections 1(1)(d) and 1(8)
(appended as ODOT Exhibit C).

23

A contrary interpretation of ORS 757.300(1)(c) would mire the commission in a morass of regulatory
distinctions and unnecessary subtleties. For example, would a residential customer or the sole proprietor of
the premises on which a net metering facility is located lose the privilege of net metering if she either hired
an employee, or engaged an independent contractor, to perform the operation of the generating equipment
for her?
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At the outset, if the text of a statute indeed “is the best evidence of the
legislature’s intent,”24 then the legislature’s choice of words when it defined “customergenerator” should be persuasive concerning the issue of ownership. In ORS
757.300(1)(a), the Legislative Assembly defined a customer-generator as a “user,” not as
an owner,25 of a net metering facility: “‘Customer-generator’ means a user of a net
metering facility.”
A second indication of that intent lies in the legislature’s decision to define a net
metering facility not by reference to who has some form of property interest in the
facility but, instead, solely by reference to the location on which the facility is situated.
ORS 757.300(1)(d)(B), the only non-operational element of the definition of a net
metering facility, states:
“Net metering facility” means a facility for the production of electrical energy
that:
24

PGE v. Bureau of Labor and Industries, 317 Or at 610-11.

25

The dozens of Oregon statutes that deal with the concept of ownership demonstrate that when the
legislature wants to specify or regulate ownership, it knows how to do so. See ORS 758.505(2)(b):
“Cogeneration facility” means a facility that:
* * * *
(b)
Is more than 50 percent owned by a person who is not an electric utility, an
electric holding company, an affiliated interest or any combination thereof.

See also, ORS 30.870 (owner entitled to bring a civil action for shoplifting or taking agricultural produce
“means any person who owns or operates a mercantile establishment or farm, or the agents or employees of
that person.”); ORS 98.302(11)(under the Uniform Disposition of Unclaimed Property Act, owner “means
a depositor in case of a deposit, a beneficiary in case of a trust other than a deposit in trust, a creditor,
claimant or payee in case of other intangible property, or a person, other than the person’s legal
representative, having a legal or equitable interest in the property.”); ORS 308A.250(5)(owner for purpose
of farm and forest homesite real property tax valuation); ORS 308A.350(1)(owner for purpose of riparian
habitat exemption from real property taxation); ORS 358.480(4)(owner of historic property includes a
purchaser under a recorded sales instrument); ORS 609.140(4)(a) (for purposes of a cause of action against
the owner of a dog that has damaged livestock, owner “means the head of the family of the home where the
dog is cared for at the time of the damage.”).
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(B)

Is located on the customer-generator’s premises;

* * * * .
No other provisions of the net metering statute express the notion that the legislature
intended ORS 757.300 to restrict the parties who may own, or have a property interest of
some character in, a generating system in order for that system to constitute a net
metering facility. Those few parts of ORS 757.300 that express some relationship
between the customer-generator and the facility instead, at most, suggest possession of
the facility by the customer-generator only in the sense, incorporated in ORS
757.300(1)(d)(B), supra, that the facility must be on the customer-generator’s premises.
ORS 757.300(4)(c) refers to “a customer-generator whose net metering facility”
meets building code, control, and testing requirements.26 That usage might plausibly be
read as suggesting ownership to some degree, but both the term “whose” and the
substance of the subparagraph fall far short of expressing a requirement that the
customer-generator must have an ownership interest of some type in the capital
equipment that generates the electricity. The adjective “whose” can be used to denote
ownership in the correct context, but generally implies no more than the subject’s (the
customer-generator’s) possession of or an association with an object (the facility).27

26

ORS 757.300(4)(c) provides in part:
An electric utility may not require a customer-generator whose net metering facility meets the
standards in paragraphs (a) and (b) of this subsection to comply with additional safety or performance
standards, perform or pay for additional tests or purchase additional liability insurance. * * * * .

27

The usages of the word “whose” that reasonably could apply in ORS 757.300(4)(c) include:
1 : of what person or persons: a : of or belonging to what person or persons as possessor or
possessors * * * : associated or connected with what person or persons * * * 2 a : of whom:
(1) : of or belonging to whom as possessor or possessors : due to whom : inherent in whom :
associated or connected with whom * * * used as a possessive adjective corresponding in
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The sole remaining source of any slight impression that ORS 757.300 was
intended to regulate the ownership of a net metering facility is a mere apostrophe. ORS
757.300(5) refers “to the customer-generator’s net metering facility.”28 The use of the
possessive case can denote ownership,29 but it’s called the possessive case for a reason it mandates no more than possession. Under the Assumed Facts, the facility is located on
the customer’s premises, and the customer has the right and responsibility to provide for
the security of the facility. The customer controls access to the facility. Those facts
constitute the customer’s physical dominion and control over the facility that satisfies any
sense of possession.30
The slenderness of these textual reeds precludes leaning on them for any
implication that the Legislative Assembly thought it was restricting eligibility for net
metering to those facilities that are owned to any degree by a customer-generator. The
net metering statute contains no expression of that requirement.31 ORS 174.010, supra,

meaning to the relative pronoun who * * * (1) : of or belonging to which as a possessor or
possessors : inherent in which : associated or connected with which * * *
Webster’s Third New Int’l Dictionary (3rd ed, unabridged 2002) at 2612.
28

ORS 757.300(5) states:
(5) Nothing in this section is intended to prevent an electric utility from offering, or a customergenerator from accepting, products or services related to the customer-generator’s net metering
facility that are different from the net metering services described in this section.

(Emphasis added).
29

According to Webster’s Third New Int’l Dictionary (3rd ed, unabridged 2002) at 48a:
14.0 An apostrophe and s are usually added to a noun to indicate ownership or a relation
analogous to ownership. * * * * .

30

Even under the criminal law, the Assumed Facts establish possession of the facility by the customer. See
State v. Fries, 344 Or ___, ___ P3d ___ (May 30, 2008) slip opinion at 3-8) (applying PGE analysis to the
prohibition against the possession of a controlled substance, ORS 161.015(9), and concluding that “‘to have
physical possession’ means what it says: to have physical control.”).
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commands the interpreter of a statute “not to insert what has been omitted.” To infer an
ownership requirement from the text and context of ORS 757.300 would inject into the
statute a condition the legislature did not enact.
Moreover, the rejection of the notion that the net metering statute contains an
ownership requirement that would inhibit the formation of contractual arrangements32 to
implement renewable energy projects comports with the legislative policies, described
above, to encourage the growth of renewable energy resource usage. The Legislative
Assembly finished its work when it required a net metering facility to be located on the
premises of the customer-generator and that the facility be intended primarily to offset
the electricity requirements of the customer-generator. ORS 757.300(1)(d)(B) and (D).
By abjuring any requirement that a customer must own all or part of a net
metering facility, the legislature accomplished its stated purpose of facilitating the
development of renewable energy resources. The Legislative Assembly left open to
prospective customer-generators, in what can still be described as a period of nascent
development in the financing of renewable energy resources, the choice of the contractual
arrangements, whether purchase, lease, easement or other means,33 by which to enlist

31

The commission’s net metering rules, OAR 860-039-0005 to 860-039-0080, perhaps recognizing the
legislature’s refusal or failure to require a customer-generator to demonstrate any indicia of ownership of
net metering facility equipment, impose no ownership requirement. But cf. OAR 860-039-0050(5)
(granting a public utility the right to inspect “a customer-generator’s facility.”).

32

Depending on market conditions and the individual circumstances of potential customer-generators, they
may prefer to outright purchase solar generating systems, to make installment purchases, to lease them, to
enter into ESA’s, or to establish any number of other contractual structures to secure their use.
33

ORS 757.005(2) appears to support the flexibility advocated by ODOT. There, the legislature was
careful to provide, with respect to the statutory subsection that exempts entities that provide power from
solar resources to any number of customers from regulation as a public utility, that:
Nothing in this subsection (1)(b)(C) of this section shall prohibit third-party financing of
acquisition or development by a utility customer of energy resources to meet the heat, light or
power requirements of that customer.
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renewable energy resources. The Commission should not foreclose those alternatives
without a good regulatory basis for doing so.
ORS 757.300, as stressed above, is silent with respect to the issue of the
ownership of a net metering facility. The statutory term “user” in the definition of
“customer-generator,” ORS 757.300(1)(a) does not, in so many words, require or imply
ownership. Instead, “user” constitutes an inexact statutory term. The Commission has
authority to interpret inexact terms in the statutes it administers.34 The Commission has
authority, therefore, to determine that third-party ownership of a net metering facility is
permitted under ORS 757.300(1)(a), and should construe ORS 757.300 as directly
imposing no ownership requirement on a customer.
II.

Direct Access and “Electricity Services Supplier.”

A.

Questions.
(1)

Does Honeywell offer “electricity services available pursuant to
direct access to more than one retail electricity consumer”
under ORS 757.600(16)?

Response:
ODOT accepts the response to this question contained the
Opening Brief of the Staff of the Public Utility Commission.

(2)

If Honeywell sells electricity directly to the customer, but does
not offer any ancillary services for purchase, does Honeywell’s
service constitute “direct access” under ORS 757.600?

Response:
ODOT accepts the response to this question contained the
Opening Brief of the Staff of the Public Utility Commission.

34

See Springfield Education Assn. v. School Dist., 290 Or at 226-27. Judicial review of the interpretation
of an inexact statutory term addresses whether the interpretation “effectuated that policy.” J.R. Simplot
Co. v. Dept. of Agriculture, 340 Or at 198. The commission’s interpretation will be accorded an
“appropriate degree of assumptive validity” due to involvement in the legislative process or where, as here,
it has regulatory experience in the filed the statute addresses. See Springfield, 290 Or at 227-28.
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(3)

Is Honeywell a public utility as defined in ORS 757.005(1)?

Response:
ODOT accepts the response to this question contained the
Opening Brief of the Staff of the Public Utility Commission.
B.

Discussion.

As indicated in Part II. A. of this brief, ODOT accepts the responses to the
questions that pertain to direct access and ORS 757.600 by the Staff of the Commission.
On policy grounds, however, ODOT advocates that the Commission generously exercise
its waiver authority under OAR 860-038-0001(4) to minimize the burden of any ESStype regulation on solar energy providers.
An examination of the direct access laws in the context of related statutes
demonstrates that the Legislative Assembly probably did not consciously consider
whether solar powered net metering facilities under ORS 757.300 also would constitute
electricity service providers as defined by ORS 757.600(16). If a party who sells
electricity to a customer-generator under an ESA must be considered an ESS, the history
of the legislature’s regard for the development of renewable electricity presents a policy
challenge that arises from the tension between the legislative expressions of an intent to
promote the development of renewable energy resources and the call for regulation of
direct access arrangements. In 1985, the legislature relieved the generators of solar
power from the vast majority of the regulation that otherwise would apply to distributors
of electric power. Oregon Laws 1985, chapter 779, §1(2)(d)(C) (attached as ODOT
Exhibit B) amended ORS 757.005 to exempt, from the definition of “public utility”:
(d) Any corporation, company, individual or association of
individuals providing heat, light or power:
* * * *
(C) From solar or wind resources to any number of customers.
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The purpose of that exemption was to free from regulation, and thereby to promote, the
development of solar and wind energy.35
The direct access legislation, Oregon Laws 1999, chapter 865 (Senate Bill 114), if
construed expansively, arguably could unduly dilute the policy of the 1985 amendment.
The 1999 legislation, a response to the advent of utility deregulation, was intended to
address (at least in the context of electrical energy) the importation, and direct consumer
use, of power that originated from outside the distribution system on which the consumer
originally depended.36
The 1999 Legislative Assembly presumably was aware of the exempt treatment it had
afforded solar energy providers, for it amended the statute that granted that exemption to

35

In 1985, the solar and wind generator exemption generated little discussion. In explaining the
amendments to House Bill 2202 (1985), Representative Anderson stated, “It exempts some of the processes
they thought needed a lift, in regards to solar and wind.” Minutes, Senate Committee on Energy and
Natural Resources, June 6, 1985 at 2.

36

The preamble to Oregon Laws 1999, chapter 865, suggests, in terms that are less than explicit, that
permitting and regulating power importation was the primary object of the enactment, stating in part:
Whereas, the continued competitiveness of the state’s economy requires that the
Legislative Assembly consider national trends toward electric deregulation; and
Whereas the functional separation of electrical power generation from the distribution
functions is the most effective means of stimulating competition, providing depth and liquidity to
the wholesale market and facilitation the transition to a fully competitive market by alleviating
horizontal and vertical monopoly market power and providing a more accurate estimation and
mitigation of stranded costs; and
Whereas price and service unbundling is the best way to identify the costs associated with
generation, transmission and distribution of electricity services and is essential to the development
of a competitive market: and
Whereas restructuring of the electricity industry must be crafted in a way that retains the
benefits of low-cost resources for consumers; and
Whereas all Oregon retail electricity consumers should be provided fair, nondiscriminatory access to competitive electricity options;
* * * * .

ODOT Opening Brief

20

add a new definition - “electricity service supplier.”37 ODOT agrees with the
Commission Staff assessment that the legislative history of the 1999 enactment discloses
no instruction on whether the legislature consciously addressed whether its adoption of
the then-new ESS definition should silently subject solar or wind resource developers to
the special regime of regulation then being instituted for ESSs.
The Commission has interpreted ORS 757.600(2)38 as permitting a case-by-case
determination of the nature and degree of the ancillary services that are necessary to
satisfy that element of “direct access.” OAR 860-038-0340(3) states:
The Commission may decide which ancillary services a direct
access consumer may purchase directly from electricity service providers.
Thus, the reigns of this question are in hands of the commission. The extent and
character of the ancillary services that are necessary to a consumer’s participation in
direct access depends on the commission’s assessment of its need to regulate the
relationships among the consumer, the electricity provider, and the affected distributor in
a particular case.
ODOT submits that, to the extent a “direct access” relationship may be found to exist
under the Assumed Facts, no more regulation is required than that already imposed by the
net metering statute and rules. The Commission has reserved to itself the authority to
waive, for good cause shown, the application of those direct access rules that are not

37

Section 21(1)(H) of Oregon Laws 1999, chapter 865, added to the exemptions in ORS 757.500:
An electricity service supplier, as defined in Section 1 of this 1999 Act.

38

ORS 757.600(2) provides:
“Ancillary services” means services necessary or incidental to the transmission and delivery of
electricity from generating facilities to retail electricity customers, including but not limited to
scheduling, load shaping, reactive power, voltage control and energy balancing services.
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mandated by statute. OAR 860-038-0001(4).39
In determining good cause that warrants the waiver of direct access rules, the
commission, however, should take into account several significant circumstances. The
most significant such circumstance lies in the expressions of legislative policy, recounted
in ODOT’s Petition to Intervene and in Part I of this brief, to promote the development of
Oregon’s renewable energy resources. To facilitate the financing and development of
solar generation facilities like the facility described in the Assumed Facts, the
Commission should endeavor to maintain a system of regulation that does not impose
unnecessarily arduous requirements or inflict significant costs on solar power generators.
Second, ODOT is not limited to the household resources of the ordinary retail,
residential power consumer. Although it admits that it has limited technical expertise in
solar power generation,40 ODOT has the administrative and legal tools to solicit the best
solar power offers, and to form contractual arrangements that adequately protect its
interests in solar projects. That circumstance also warrants the Commission’s favorable
consideration of any application for the waiver of rule requirements.
CONCLUSION
ODOT thanks the Public Utility Commission for its expedited approach to this
declaratory ruling proceeding. Because all briefs will be filed simultaneously in this
proceeding, ODOT respectfully requests the Commission to grant it leave to amend, in its

39

OAR 860-038-0001(4) provides:
These rules shall not in any way relieve any entity from its duties under Oregon law.
Upon application by an entity subject to these rules and for good cause shown, the Commission
may relieve it of any obligations under these rules.

40

See ODOT’s Petition to Intervene at 5.
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Reply Brief, its answers and contentions in response to the Opening Briefs of the other
parties and intervenors.
DATED this 30th day of June 2008.
Respectfully submitted,
Hardy Meyers
Attorney General

s/William F. Nessly, Jr.________
William F. Nessly, Jr.
Senior Assistant Attorney General
Of Attorneys for the Oregon Department
of Transportation,
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