BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
DOCKET NO. UM 1017

In the Matter of JOINT RESPONSE OF COMCAST,
TRACER, AND TW TELECOM TO
The Investigation Into Expansion of the | THE BRIEF OF THE OREGON
Oregon Universal Service Fund to IncludeEXCHANGE CARRIER

the Service Areas of Rural ASSOCIATION CONCERNING
Telecommunications Carriers. WHETHER OECA’'S PROPOSAL IS
OUTSIDE THE PUBLIC UTILITY
COMMISSION’'S AUTHORITY

INTRODUCTION

Comcast Phone of Oregon, LLC (“Comcast”), TRACER, antelecom of oregon lic
(“tw”) (collectively, “Joint Respondents”) submit this brief in responsééoldrief of the Oregon
Exchange Carrier Association (“OECA”) concerning whether theratigtety authority for
OECA'’s proposed changes to the Oregon Universal Service Fund (“OUSF")A’©pGposal
has been described in its petition to reopen this Docket, in written testimony, and in two
workshops held by the Oregon Public Utility Commission (“*Commission”) to review t
proposal. Following the second workshop, Joint Respondents, OECA and the Citizens’ Utilit
Board (“CUB?”) filed a motion to modify the schedule to brief the thresholdeis$ statutory
authority. Administrative Law Judge Arlow granted the motion on August 29, 2011AO0EC
filed its brief on September 8, 2011, arguing that ORS 759.425 provides authority for the
Commission to adopt OECA’s proposal.

In the Joint Respondents’ view, OECA has proposed a reinvention of the OUSF that is
outside the statutory authority of the Commission. OECA'’s proposal, includinggeged new

calculation for OUSF, would create a second OUSF funding mechanism in which supplolrt
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be based upon wholesale intrastate access charge reductions by rurbemduncal Exchange
Carriers (“RLECs”}t As explained herein, regardless of whether OECA’s proposal would be
good or bad policy, ORS 759.425 provides no authority to enact it. The proposal cannot be
reconciled with ORS 759.425(1)’s requirement that the OUSF be based to ensure “basic
telephone service,” as defined by ORS Chapter 759 and the Commission’s rulesopbsegr
new calculation contravenes ORS 759.425(3), which provides a mandatory formula for how
OUSF support must be calculated. OECA’s arguments misapply Oregaint®st construction
rules, misinterpret ORS Chapter 759 and the Commission’s rules, and imgaymessd the
statutory formula for calculating OUSF funding in ORS 759.425(3) right out ofdhéest

OECA's unlawful proposal must be rejected.

DISCUSSION

A. OECA'’s proposal creates a second OUSF funding mechanism, calculating
additional funding based on reductions in wholesale intrastate accesharges.

In essence, OECA proposes a second OUSF with new purpose and funding calculation.
Although the OECA Proposal would change the current OUSF in a number of thaysentral
change is a new funding requirement based on aggregate common-lindtahddsaccess
revenue requirements. This is in addition to the current OUSF, which is calculsgéeldopathe
difference between monthly per line costs of basic telephone service and a&21i66

benchmark raté. As Mr. Phillips described it in his prepared testimony:

In essence, there would be a two step process. The existing OUSF
requirement would be calculated based on the existing mechanism.
The remaining support is calculated as | have just described [in
pages 6 through 1%].

1 See Opening Testimony of Craig J. Phillips on Biebfthe Oregon Exchange Carrier Association (tijs
Testimony”), Exhibit OECA/100 at Phillips/6-11; Bfiof the Oregon Exchange Carrier Association @n th
Question of Whether the Proposal by the Oregon &xgé Carrier Association is Consistent with ORS.Z539
(“OECA’s Brief"), at 8.

2 For example OECA suggests refining the benchnarkftect actual local and Extended Area Servivemae if
higher than $21.00. OECA's Brief, at 9. The instarief does not address every suggested chadgedually, as
they all appear to be part of a unified proposat,ths argued herein, lacks a statutory basis.

3 ORS 759.425(3)see alstDECA'’s Brief, at 8 (discussing current OUSF caltiola).

4 Phillips Testimony, at 11, lines 14-18.
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OECA'’s brief similarly describes the new OUSF mechanism asatsl level,” atop the

current OUSF mechanisfrgne that provides a separate calculation of support:

The Proposal ... takes into account existing OUSF support using
the methodology established in Order No. 03-082 . ... *** The

Proposal then calculates an additional amount of support that is

available to the RLEC to support affordable local rites.

Under the new calculation in this second “step” or “level,” certain cartiat receive no
OUSF funding under the current formula set forth in ORS 759.425(3), including Oregon
Telephone Corporation, would receive OUSF funds under OECA'’s proposed new caidalati
determining fundingd. In essence, the level of funding for this new commitment would be
determined by a new calculation that tracks the difference betweeasaleintrastate access
charge revenues at current levels and the reduced revenues from ldivessgrholesale
charges to interstate levels. This new calculation would apply even if thastatedevels are
reduced further.g, if the Federal Communications Commission (FCC) reduces wholesale
interstate access charges to the $.0007 level. Future reductions in whotesstlate access
charges would cause further expansion of the new OUSF mechanism, resulteajen gutlays

and increased OUSF fees to custoniers.

B. OECA'’s proposal is outside the authority of the Commission under ORS 759.425.
OECA'’s proposal to create a new OUSF mechanism based on wholesale ratengduc
including the new calculation that would determine the additional amount of funding, is outside
the statutory authority granted to the Commission under ORS 759.425. The proposal hielates t
ORS 759.425(1) requirement that the basis of OUSF be ensuring “basic telephon¢’ senice

is inconsistent with the statutory calculation for sizing the OUSF détifoORS 759.425(3).

5 OECA's Brief, at 9.
6 OECA's Brief, at 10.

7 During the Second Workshop, Mr. Phillips and/or. Finnigan noted that Oregon Telephone Corporatiuh
possibly other carriers would being receive OUS#eaurthe OECA Proposal, despite currently receivia@@ USF
support.

8 SeePhillips Testimony, at 6-11.
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OECA's arguments to the contrary rely on clear misapplication of theo®i®&gpreme Court’s

methodology for statutory interpretation.

1. Under ORS 759.425, the basis for OUSF funding must be support for basic
telephone service, not support for reducing wholesale intrastate agse
charges.

The first statutory obstacle to OECA'’s proposal is that the only allowahbkefoa®©USF
funding, under ORS 759.425(1), is ensuring “basic telephone sefvidasing funding on
reductions in wholesale intrastate access rates violates ORS 759M426R¥% Chapter
759.400(1) requires that “basic telephone service" be within the local exchange and ORS
759.410 makes clear that such service excludes intrastate switched acoessvelMin OAR
860-032-0190(2) the Commission has further limited “basic telephone service, a0 peil
services, excluding long distan¥e Neither Chapter 759 nor OAR 860-032-0190 provides
support for OECA’s argument that anything that supports the Publicly Switcheghdae
Network (PSTN) is basic telephone service, which amounts to the absurd positibe (DaISF
can be used to support practically any service.

The statutory basis for the Oregon Universal Service Fund is ORS 759.425. Se@&ion OR

759.425(1) requires that the OUSF is used to ensure the availability of “bepiutoied service”:

The Public Utility Commission shall establish and implement a
competitively neutral and nondiscriminatory universal service
fund. Subject to subsection (6) of this section, the commission
shall use the universal service fund to ensure basic telephone
service is available at a reasonable and affordable raté

The definition of “basic telephone service” is split between ORS Chapter 759 and OAR
860-032-0190. First “basic telephone service” is partially defined in ORS 759.400(1pas fol

As used in ORS 759.400 to 759.455:

9 In addition, ORS 759.425(6) allows broadband ta lbasis of funding in certain circumstances.

10n contrast, merely allowing ILEC rate reductida®ffset OUSF funds that are based on the statfitomula, as
the Commission did earlier in UM 1017 to avoid wadtiprofits for ILECs, does not conflict with theatute.
11 OAR 860-032-0190(2).

12 ORS 759.425(1) (emphasis added).
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(1) “Basic telephone service” means local exchange
telecommunications service defined as basic by rule of the Public
Utility Commission?3

Chapter 759 places two important limits on the definition of “basic telephoneesetvidile
leaving the Commission room to refine the definition.

First, the plain text of ORS 759.400(1)’s definition makes clear that the scopasaf “b
telephone service” is limited to “local exchange telecommunications sgrwibich ORS
759.005 in turn defines as “telecommunications service provided within the boundaries of
exchange maps filed with and approved by the commisgfon.”

Second, the use of the phrase “basic telephone service” in ORS 759.410 unambiguously
distinguishes “basic telephone service,” from the intrastate switcleedsathat OECA’s
proposal would support through new OUSF funding based on reductions in wholesal@ntrast

access charges. In particular, ORS 759.410(4) provides:

(4) A telecommunications carrier that elects to be subject to this
section and ORS 759.405 may adjust the pricéntoastate

switched access or a regulated retail telecommunications service
between the maximum price established under this section and a
price floor equal to the sum of the total service long run
incremental cost of providing the service for the nonessential
functions of the service and the price that is charged to other
telecommunications carriers for the essential functiBasi.c
telephone service shall not be subject to a price fldér.

ORS 759.410(4) demonstrates that “intrastate switched access” is somédikmifpan “basic
telephone service,” because “basic telephone service” is not subject to dopricethile
intrastate switched access is subject to a price floor. Because e df the same term
throughout a statute indicates that the term has the same meaning throughatuttn86shis
limitation bears on the meaning of “basic telephone service” in ORS 759.425(1). &duasis

telephone service” is distinct from intrastate switched access, thestdtamework is at odds

13 ORS 759.400(1).

14 ORS 759.005(3).

15 ORS 759.410 (emphasis added).

16 pGE, 317 Or at 611, 859 P2d at 1146.
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with OECA'’s contention that supporting reductions in wholesale intrasteésscharges
supports “basic telephone service.”

OECA's brief suggests that ORS 759.400(1) left the definition of “basic telephone
service” entirely to the Commissidh.But as shown above, the statute itself established
limitations that basic telephone service (1) must be local exchange sandc@) does not
include intrastate access.

After the Legislature adopted the partial definition of “basic telephoneceéimi ORS
759.400(1), the Commission refined the definition by in rulemaking Docket No. AR 368, by
establishing OAR 860-032-0190(®). The rule must be read along with the statutory provisions
to determine full definition of “basic telephone serviéeOECA fails to attend to the limitations
on the phrase “basic telephone service” established in Chapter 759, focusing on the
Commission’s refinement of the statutory meaning of that phrase in OAR 860-032-0190(2)

There, the Commission fulfilled its statutory mandate to refine the tiefirby enacting

OAR 860-032-190(2), under which only certain retail services are deemed “basic”:

(2) “Basic telephone service” mearesail telecommunications

service that is single party, has voice grade or equivalent
transmission parameters and tone dialing capability, provides local
exchange calling, anglves customers access to but does not

include:

(a) Extended area service (EAS);
(b) Long distance services;
* * * 20
The Commission’s rule — operating within the space allowed by the statuteowsére
statutory definition by determining that only retail telecommunicationscgsr are basic. Under

OAR 860-032-0012, “retail telecommunications service” expressly excludesctserovided

17 See OECA's Brief, at 17 (“Under ORS 759.400(1% @ommission has authority to define basic telephon
service.”

18 See Docket No. AR 368, Order No. 00-265, followpasage of SB 622 in September of 1999.
19 See generally, Portland Gen. Elec. v. Bureau ofdcamd Industrie*PGE’), 317 Or 606, 610-12 (1993).
20 OAR 860-032-0190(2) (emphasis added).
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by a competitive telecommunications provider to another competitive teleconatiomsc
provider or telecommunications utility, unless the competitive telecommuonsgtrovider or
telecommunications utility receiving the service is the end user of thiees&1 Moreover,
OAR 860-032-0190 makes clear that not all retail services are “basic.”irQettl services,
such as DSL, call waiting, and caller ID are expressly excluded by OAREBQ90(4 )2
Other retail services are expressly included by OAR 860-032-0180(3).

In sum, the definition of “basic telephone service” in ORS 759.400(1), the use of that
phrase in ORS 759.410, ORS 759.425(1), and ORS 759.425(3), plus the Commission’s
definition in OAR 860-032-0190 yield a coherent meaning establishing that baplwiete
service (1) must be local exchange service, (2) does not include intrastse, 48 must be
retail, not wholesale, and (4) includes only certain retail services. Thumipete definition
of “basic telephone service,” based on Chapter 759 and the Commission’s rules, dbes not a
OUSF funding to be based on wholesale long distance charges, such as theciatrestst
charges that OECA proposes to subsidize. In fact, the OECA proposal vidl&tes al
limitations discussed above.

First, intrastate switched access service could not be “basic telepinaoe’sender
ORS 759.400(1), which limits “basic” service to that provided within the local exclzaege
Second, supporting reductions in wholesale intrastate access chargessplapaolst intrastate
switched access, which ORS 759.410(4) expressly distinguishes from “Ibeshotee service.”
Third, wholesalentrastate access charges are plainly wholesale — charged by eretca
another — rather than retail. Under OAR 860-032-0190, that alone disqualifies the veholesal
charges as a possible basis for OUSF funding. Fourth, wholesale intrasést® éharges are
charges to interexchange carriers for the origination and terminationgodlistance calls.

“Long distance” is expressly excluded from “basic telephone servicdidbommission’s

21 AR 860-032-0012(1)()).
22 OAR 860-032-0190(4).
23 OAR 860-032-0190(3).
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rules?4 Because switched access charges relate to calls originating ogsideal exchange
but terminating within it, or vice versa, such services plainly involve more teaglyrproviding
“access to” long distance.

OECA's position appears to be that any use of the OUSF that supports the PSTN
gualifies as support for retail “basic telephone sernieeBut even as OECA makes this
argument, it implicitly reveals the fundamental flaw in it -- that the PSTiéed for many more
services than could reasonably be considered “basic” under the express trenstatute and
the Commission’s rules. OECA states that “[i]t is the PSTN that delbzsis telephone
service, as defined by the Commission, atiter communicationserviceso customersZé and
OECA further argues that, at least when one sets aside separate trunkogtsigiesof RLEC
territory, “the PSTN in each RLEC service territory is one network. Tiseret one set of
facilities for local communications and a second set of facilities for conmatuon with the
outside world.27

OECA mistakenly equates support for “basic telephone service” and support fdr PST
The problem with that position is that, if accepted, it would open the door for OUSF funding fo
almost every service, which was obviously not the intent of either the Legestattive
Commission in defining “basic telephone service.” If one accepts OFAIson that the ORS
759.425 authorizes OUSF support for any service that relies on the PSTN as “bpbkiartel
service,” then virtuallyany service would qualify as “basic.” These would include services such
as EAS and long-distance services, which make use of both the PSTN and non-local trunks,

despite the Legislature’s definition of “basic telephone service” ageewithin the local

24 \While acknowledging that long distance is not foasnder OAR 860-032-0190(2), OECA attempts tcateean
ambiguity where none exists by arguing that the @@sion's failure to include long distance on aditahal list
of services that are “not considered basic teleplsamvice” in OAR 860-032-0190(4). OECA's Brieff,14-18.
The obvious explanation for this is that it wastessary to exclude long distance twice. MoredEICA tries to
blur the line between the basic local exchangeicethat provide "access to" long instance andctdss of long
distance service itself. The result is impenetrédtations such as OECA's statement that OAR 86B-@BI90 “can
be read as including services to interexchangéecarnhat allow the local customers to place awceéiwe long
distance service.” OECA’s Brief, at 18.

25SeeOECA'’s Brief, at 5-6, 15.

26 OECA's Brief, at 3 (emphasis added)

27 OECA's Brief, at 3-4.

Page 8 — JOINT RESPONSE OF COMCAST, TRACER, AND TRLECOM
DWT 18235089v4 0056259-000008



exchanges. The list would also include ISDN, DSL, caller ID, and frame dsapite the
Commission express exclusion of those services from “basic telephone"sier@edr 860-
032-0190. If OECA’s position were correct, then the Commission erroneously excluded such
services from the definition of “basic telephone service,” which would be a dramasiriction
of the broad authority OECA finds in ORS 759.425, and one that the Legislature surely would
have corrected in the more than twelve years since OAR 860-032-0190 was adopted.
Indeed, if OECA’s broad interpretation of ORS 759.400(1) were right, then virtually
everything would be “basic telephone service.” But neither common sense, nordhe aicthe
Commission or Legislature are consistent with that conclusion. Therefore, ohab@aodon the
premise that leads to the absurd conclusion, namely OECA'’s equating of suppbatsfor “
telephone service” and support for the PSTN.
There is no sound authority for OECA'’s attempt to conflate support for basic telephone
service and support for the PSTN. Switched access service provided to integexcaaiers
for the origination and termination of intrastate long distance calls is not ‘teéptione
service” as that term is defined and used in ORS Chapter 759 and in the Commissien’s rule
Therefore, reduction in the charges for that service is not a statutonkedlloasis for a new

OUSF mechanism as proposed by OECA.

2. OECA'’s proposal violates the statutory formula for calculating OUSF
funding that is mandated by ORS 759.425(3).

The second major problem with OECA'’s proposal is that OECA’s proposed method of
calculating the fund is inconsistent with the statutory formula for atiogl OUSF in ORS
759.425(3). That formula is the sole method by which the amount of OUSF funding must be
calculated, leaving no room for the second formula that OECA proposes. OECA'’s dropose
calculation departs drastically from the ORS 759.425(3) calculation. This is desbech$ty
OECA'’s own lengthy description of the calculation in Mr. Phillips’ testim@md by OECA’s
acknowledgement that certain carriers that receive no OUSF would rétgse€e funds based

on OECA's proposal. OECA'’s suggestion that the Commission rejected the 759.425(3)
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constraints when it approved a stipulation earlier in UM 1017 misconstrues the Camisiss
action, and OECA’s argument that 759.425(3) is simply an “additional authorization” on top of
broad authority granted by 759.425(1) is an unreasonable interpretation of the statute tha
violates the methodology of statutory interpretation that OECA purports to apply.

In keeping with requirement that the OUSF ensure only “basic telephoneese®iRS
759.425(3) sets forth a specific calculation to ensure that the amount of support be based upon
the cost of providing that “basic telephone service.” Specifically, ORS 759.42§(8)es the
Commission to establish a benchmark for basic telephone service, and setséoytbecific
formula for calculating OUSF funding. The difference between a cardest of providing
basic telephone service is compared against a Commission-established bemefiecéing

average revenues per line for such service:

The universal service fund shall provide explicit support to an
eligible telecommunications carrier that is equahtdifference
between the cost of providing basic telephone service and the
benchmark, less any explicit compensation received by the carrier
from federal sources specifically targeted to recovery of local loop
costs and less any explicit support received by the carrier from a
federal universal service prograf.

The amount by which the cost exceeds the benchmark represents the maximura possibl
OUSF funding available for that service. That amount is further reduced, hoeeary
explicit federal compensation targeted to local loop costs, and is further ddwuaay explicit
federal USF support. The ORS 759.425 is inherently line-based. The benchmarkhestélylis
the Commission is $21.00 per month per line, and the cost of providing basic telephone service is
a monthly per-line cost. The statute providesother mechanistoy which OUSF support may
be calculated. Rather, the basis for all OUSF support is the differenazebdtve cost of
delivering basic telephone service and the benchmark.
Refusing to be constrained by these statutory requirements, OECA’s propssatpee

novel way to calculate its additional new OUSF funding that is foreign to ORS 759.42% Whil

28 ORS 759.425(3)(a) (emphasis added).
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the calculation for the existing OUSF remains basically unchatiged,new OUSF funds that
OECA envisions are based on a calculation that reflects the differencsebatwrent wholesale
intrastate access charges and future wholesale interstate dwrggescnot the difference

between the cost of service and the benchmark set forth in ORS 759.425(3). Moreover, OECA
abandons the per line basis of support implied in the statutory formula. OECA’sargpios

simply has no viable basis in the statute, and the method of calculation proposed éav the n
OUSF funding mechanism is incompatible with ORS 759.425(3). Given the statutond in

ORS 759.425(3), the Commission has no authority to adopt OECA'’s proposal.

a. The Commission adhered to the ORS 759.425(3) formula in UM 1017.

At two points in its brief, OECA implies that the Commission alreadyrtegphérom the
ORS 759.425(3) statutory formula in Order 03-082 in the earlier phase of UM 1017, or based
OUSF funding on support for wholesale ser#Ce€OECA’s argument misapprehends what the
Commission did in Order 03-082. There, the Commission merely accepted a sipahating
the parties under which rural carriers receiving OUSF support paynoenlte ffirst time would
reduce access charges to avoid windfall profits from the OUSF funding. orhmiSsion did
not adopt a framework in which reductions in access charges entitled car@JSE. The
amount of OUSF was determined under the statutory formula, not calculated based on the
amount of desired access charge reductions, as it would be under OECA'’s Proposal.

Understanding what the Commission did — and did not — do in UM 1017 requires an
explanation of what it did back in UM 731. In Phase IV of UM 731, which established the
OUSF, the Commission required non-rural ILECs to rebalance rates to avoid alMiodi the

OUSF revenues. The Commission explained that “[r]ate rebalancing isascesoffset

29 See Phillips Testimony, at 11.

30 See OECA Brief, at 9, n 14 & 18-19. In footnote ODECA contends that “[t]o the extent that oppaserf the
Proposal describe using OUSF funds to reduce tatexaccess charges as subsidizing wholesale sgtivéy must
be arguing that the Commission erred in 2003 agdlean in continuous violation of ORS 759.425 esire.”
Not so. As explained herein, the Commission’s apgirof the UM 1017 stipulation did not effect grsficant
change in the method of determining how much OU8HEIevbe available for each carrier, which continteete
the statutory formula.
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additional revenues some companies will receive from the Universal Service3undJM
731, the Commission determined that business line rates would be reduced to avoid tlle windfa
But the statutory formula, not business line rate reductions, determined the amoui&fof OU
funding. The Commission could presumably have selected a different radeice &y the
amount of OUSF. The driving concern was to avoid windfall profits for the LE@2¢egpayer
expense. Reduction in business line rates was a side effect of OUSF funding, nsistbé ba
OUSF funding.

Just as the Commission required rate reductions for non-rural ILECs redelvibig
funding in UM 731, it required rate reductions for rural ILECs that began receilis§O
dollars through UM 1017. The Commission might as easily have approved a stipuldtion tha
would have reduced charges other than intrastate access charges, wittetheveaue-neutral
effect (like the business rates in UM 731). But that was not the stipulation ties pagsented.
Instead, the parties had agreed to prioritize intrastate access reducecasisd3those
reductions achieved revenue neutrality, avoiding windfall, the Commission approved the
stipulation. But as in UM 731, the statutory formula, not the amount of intrast&tesacharges
reductions, determined the amount of OUSF funding. Like non-rural business Iseuedé
access charges simply happened to be the item that was reduced to avoid windg&ll prof

Indeed, the Commission observed that the 03-0382 stipulation extended the OUSF to
rural carriers through “a straightforward addition of rural carrier diggrsto theexistingOUSF
for non-rural carriers3 OUSF support levels for rural carriers were based — as ORS 759.425
requires — on the difference between carriers’ costs in providing service anai¢henbek cost
established by the Commission. It was based on the statutory calculatid¢re thatt carriers
were entitled to the amount of OUSF funds that were provided under the stipulation and the
Commission’s Order. The only difference in the application of the statutoryf@mras in how

costs were calculated. For non-rural incumbent Local Exchange Carrigfssflisuch as Qwest

31 Order 00-312, UM 731, at 4.
321d. at 1 (emphasis added).
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and Verizon, costs had been calculated by a complicated econometric modeljduaé¢gifuture
costs. With RLECs, the Commission noted that “[t|he information and expetseed to
determine costs by a forward-looking econometric model are not now availaldahle
form,”33 so reporting on embedded costs, based on the previous year, were usedirBtgad.
the stipulation was consistent with the statutory formula wherein the amoOSF is equal to

costs, less explicit federal support, minus the benchmark. Order 03-082 stated:

Commission Staff calculated the embedded costs of basic
telephone service for 31 rural ILECs. * * * Calculating the amount
of support for individual carriers depends, in general terms, on the
cost of basic telephone service, less federal loop compensation and
USF amounts, less the Commission-established benchmark. The
Commission’s current benchmark is $21.00 per month per line,

and the Stipulation would adopt that amoufihat formula

produces support payments between $0.00 per month and $34.71
per montkss

Properly understood, then, UM 1017’s reductions in access rates were neitheisthe bas
for providing OUSF funding, nor the measure of how much funding to provide. Simiadly,
731’s reductions in business rates were neither the basis for providing OUSF fonalomg t
rural ILECs nor used to determine the amount of OUSF funding. Just as the Cammissi
ordered reduced business rates in UM 731 so that OUSF funds would not simply provide
windfall profits for non-rural ILECs, in UM 1017 the RLECs agreed to reducesacates so
that extending the existing OUSF would not result in windfall préfitBut another way, while
rates were reduced, the calculation of the OUSF drove the amount of the taritioresjuwt the
other way around. Tariff reductions were notllsisof OUSF funding, but were instead a
resultof OUSF funding that was based on the statutory formula. So Order 03-0382 did not
change, could not change, and did not purport to change the structure of the OUSF. OECA’s

proposal is based on the fundamental misconception that it did, and that reductions atantrast

331d. at 1.

341d. at 3.

351d. at 4 (emphasis added).
361d. at 4-5.
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access charges could provide a basis for OUSF funding. That has never bees teddas

prohibited by ORS 759.425(1) and (3).

b. OECA’s argument that ORS 759.425(3) is no constraint on the OUSF
violates the Oregon Supreme Court’$?GE statutory interpretation
methodology by ignoring context and mandatory canons of
construction.

Under the methodology &fortland General Electric v. BOLI'PGE’) 37, as slightly
modified byState v. Gaine® the first level of inquiry is an examination of the tart context
of the statuté® OECA's analysis presents the text alone as if that were the first lébel, w
context as the second level of inquifyAs a result, OECA’s analysis impermissibly rests on
misinterpreted passages in isolation from the context of the statutory s€h&meexample,
OECA argues that ORS 759.425(1) provides all the authority that it needs for its proposa
making the startling claim that ORS 759.425(3) is not a limitation on the OUSFlaitahstead
an additional grant of authoritg,a “second authorization for OUSF found in 759.425¢3).”
This apparently results from an over-granular focus on ORS 759.425(1) apart from even obvious
context. To illustrate, OECA argues that “there is no limiting langua@&kS 759.425(1that
makes it subject to subsection (3). Therefore, the language cannot be insedestiucton of
the statute#*

PGE provides no basis for reading (1) and (3) in isolation as OECA does, when OECA
itself acknowledges that a statute’s context “includes other provisions ohtieestatute and

other statutes on the same subjéetOECA ignores that section (3) is part of the context of

37PGE, 317 Or at 610-12.

38 State v. Gaings346 Or 160 (2009) (holding that the court shafisider legislative history offered by parties).
39PGE,317 Or at 610-11 (emphasis added).

40 See OECA'’s Brief, at 15, stating without citatihiat context is considered only if legislative ittés not clear
from the text.

41 ane Co. v. Land Conservatio825 Or 569, 578 (1997) (“[W]e do not look at audbsection of a statute in a
vacuum; rather, we construe each part togetheratitér parts in an attempt to produce a harmonithae.”).

42 OECA's Brief, at 14.

43 OECA'’s Brief, at 2.

44 OECA's Brief, at 14 (emphasis added).

45 OECA's Brief, at 16, citindecumenical Ministries of Oregon v. State Lotteryr@an, 318 Or 551, 560 (1994)
andBoone v. Wright314 OR 135, 138 (1992).
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section (1), which was enacted at the same tfniEhe resulting reading of the two sections of
the same statute, ORS 759.425(1) and ORS 759.425(3) as providing two separate grants of
authority is unreasonable. OECA can offer no plausible explanation for why théatiggis

would provide one broad grant of authority in ORS 759.425(1), and then a second, narrower
“grant” in ORS 759.425(3) that only authorizes the Commission to do that which, according to
OECA, the Commission could do under ORS 759.425(1).

OECA'’s reading contravenes tR&E framework in other ways as well. The first level
of analysis, undePGE, includes those canons of construction mandated by statothiding
the requirement of ORS 174.010 to give effect to all provisions of a statiiet OECA would
essentially read section (3) out of ORS 759.425. Ironically, OECA attempts tp ifissteading
on ORS 174.010 itself. Yet OECA offers no explanation whatsoever of how section (3) would
be given effect since, under OECA’s reading, it adds no authority beyond that in (1)pmsésm
no limitations eithef? That is not consistent withGE, and it simply makes no sense.

A proper application 0PGE, examining text and context together with the statutorily
mandated canons of construction in ORS 174.010, corrects OECA’s misreading. Additional
limiting language does not need to be inserted into (1), because it is alreadwim¢B)is part
of thevery same statut®©RS 759.425. When read together, as context for each other, it is clear
that both section (1) and section (3) of ORS 759.425 limit the OUSF, with (1) regttiatin
services that are potential bases for OUSF funding, while (3) defines the fdéomeddculating
the amount of OUSF funding. Even if section (1) were the unconstrained general grant of

authority that OECA imagines it to be, under mandatory principles of statatesyraction, the

46 SB 622 (1999).

47PGE, 317 Or at 611 (“Some of those rules are mandayestatute, including, for example, the principtieat
“where there are several provisions or particudaich construction is, if possible, to be adoptedidgive effect to
all.”).

48 ORS 174.110 provides, in relevant part, that “wHéere are several provisions or particulars secistruction
is, if possible, to be adopted as will give effecall.” See also State v. Stamp&®7 Or App 413, 418, 106 P3d 172
(2005) (“As a general rule, we assume that theslatyire did not intend any portion of its enactradatbe
meaningless surplusage.”).

49 OECA argues that (3) is not created as an “expliesitation on (1). In the narrowest, technicahse, that may
be true because paragraph (3) does not expressitjomél). But in all other senses, the claim iolih
unsubstantiated.
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more particular statutory formula specified in section (3) would limit theutation of the
OUSF30

Finally, OECA's argument that “when the Legislature wanted to limit tmerission's
authority in ORS 759.425(1), it knew how to do so,” only shows that its reading of (6) is as
flawed as its reading of (1). Section (6), enacted in 2009, was not a limit on the guthorit
otherwise established in (1), but granted the Commission authority not previouslislesthin
ORS 759.425, namely, authority to use the OUSF to facilitate broadband avaifabiliys,
the language OECA points to as proof that the Legislature knew how to creaitatolm
namely the phrase “[s]ubject to subsection (6) of this section,” did not in facerddric
Commission’s authority, but expanded it by providing an exception to the otherstisetire
requirement to use the OUSF for basic telephone service. Thus, OECA'’s stateh¢his
“demonstrated that [the Legislature] could condition the grant of authority under ORS
759.425(1) when it believed it appropriate to do so,” simply misreads both (1) &Adii@ny
case, the 2009 revisions that added (6) are irrelevant to discerning the intent behind the

requirement that the OUSF be used to ensure "basic telephone service" enh888] as

50 See ORS 174.020 (“When a general and particutarigion are inconsistent, the latter is paramoarthé former
so that a particular intent controls a generalnintigat is inconsistent with the particular int&ntsee also PGE317
Or at 611.

51 ORS 759.425(6), as enacted in 2009, currentlyigesvthat:

(6) In addition to the purpose specified in sabisa (1) of this section,
moneys in the universal service fund may be usetthéyublic Utility
Commission to facilitate the availability of broamftdl at fair and reasonable
rates throughout this state.

ORS 759.425(6) (2011); Laws 2009, c. 885, § 16,/affy. 4, 2009. Subsequently, the 2011 Legislatareowed
that authority so that effective January 1, 20125019.425(6) will provide that:

(6) In addition to the purpose specified in suhisactl) of this section, moneys
in the universal service fund may be used by tHdi@Wtility Commission to
survey or map the state to determine where adetjuedelband services are
available.

HB 2192 (effective January 1, 2012).
52 OECA'’s Brief, at 12.
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Section 28 of SB 622. It is a well-established principle of Oregon law thaeinstats of a later

legislature concerning a provision are irrelevant to the intent of the enadiatatured3

C. OECA'’s policy arguments are irrelevant to the threshold question of théegality.

OECA devotes a substantial portion of its brief to what are essentialty poguments,
claiming that the Proposal would relieve pressure on rural ILECs from a hstin¢luding
falling intrastate access minutes, and suspicions of misreported Rateesthte Usage, over-
reported VolIP traffic, and disguised trafffc.But OECA's policy arguments, like its dire
predictions concerning RLEC revenues, are premature. Before such argumégs ca
considered — and subjected to appropriate scrutiny — the Commission would firki dacale
the threshold question of whether the statute gives it the authority to adoptitGgosal. If,
as argued above, OECA's proposal does not comport with ORS 759.425, then the question of

whether the proposal is otherwise good or bad policy is moot.

CONCLUSION

For the reasons explained above, there is no statutory authority for the additissial
mechanism OECA proposes. Basing OUSF funding on reductions on wholesale entrecstas
charges violates ORS 759.425(1)’s requirement that the fund be used to ensure dpsia¢el
service.” The calculations OECA proposes to determine the amount of “secondde\&#
funding contravenes the statutory formula for determining OUSF fundnetste-a formula the
Commission adhered to earlier in UM 1017. OECA's interpretation of ORS 759.425(1) would
read ORS 759.425(3) right out of the statute, and is incompatible with the Oregon Supreme
Court’'sPGE statutory interpretation methodology. OECA's policy arguments asplated,

because the Commission has no authority to take the action OECA seeks.

Dated: September 22, 2011

53 Cf. State v. Clup216 Or App 1, 14, 171 P3d 980 n 7 (2007) (statesmmade by a subsequent legislature are
irrelevant in determining the intent of the legiala that enacted a given law).
54 See OECA Brief, at 3-8, 21-22.
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