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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
UM 1121

In the Matter of OREGON ELECTRIC STAFF S OPENING BRIEF
UTILITY COMPANY, LLC, etd.,

Application for Authorization to Acquire

Portland General Electric Company

INTRODUCTION

On March 8, 2004, certain entities and private individuals (Applicants) filed ajoint
application for an order from the Public Utility Commission of Oregon (Commission) approving
the entity known as Oregon Electric Utility Company’s (OEUC) acquisition of the common
stock of Portland General Electric Company (PGE) from PGE’ s parent company, Enron
Corporation (Enron). Subsequently, the Applicants amended their application. The application,
as amended, isin the record, marked as OEUC/ 22 (Application). Asshown by OEUC/22, the
individual Applicants consist of: OEUC; TPG Partners i, L.P; TPG Partners 1V, L.P.;
Managing Members Gerald Grinstein, Tom Walsh, Peter Kohler, M.D., Duane McDougall, and
Robert Miller.

The TPG applicant is a private equity investment firm. OEUC/Exhibit 3/Davis/3. TPG,
as aprivate equity firm, generally investsin privately held companies rather than in the public
stock and bond markets. Id. TPG plansto hold itsinvestment in PGE no longer than 12 years.
Id. at 12.

The Commission opened UM 1121 to consider the Application and severa parties
intervened in the proceeding. After numerous prehearing conferences, settlement conferences,
the filing of several rounds of written testimony, and evidentiary hearings, ultimately the parties
were unable to reach agreement on the conditions necessary for the Commission to approve the
Application.
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SUMMARY OF STAFF'SPOSITION

Staff recommends the Commission deny the Applicants' Application as presented
because it does not meet the requirements of ORS 757.511. See Staff/800, Conway/3. However,
staff presented numerous conditions (including arate credit proposal) which, taken as a package,
allowed staff to recommend the Commission approve the Application. See Staff/800, Conway/2;
Staff/801.

In this brief, staff will list each of its conditions, and to the extent necessary, explain its
purpose and how staff’s condition may differ from a similar one presented by the Applicants or
another party. Moreover, after further review of the presentations the Applicants and the
intervening parties made either at the evidentiary hearing or in their written testimony, staff is
amending certain of its conditions. Staff will identify in this brief those conditionswhich itis
modifying and explain the reason for the modification.

It isimportant to note that staff does not view its conditions as providing complete
protection against the harm each is intended to address. “Even where conditions have been
agreed to or recommended that address risks and harms of the transaction, these conditions serve
to mitigate rather than eliminaterisk.” Staff/800, Conway/12-13. In other words, staff’s
conditions are imperfect - time will tell if they are in fact sufficient to protect PGE’s customers
and the public at large. Therate credit is set, in part, in recognition of the difficulty in foreseeing
and addressing the risks and harms inherent to this proposed acquisition. 1d.

APPLICATION OF ORS 757.511

The Commission’s decision to approve or deny an application to acquire a utility is

governed by ORS 757.511. ORS 757.511(3) provides the standard the Commission should apply

when considering an application. ORS 757.511(3) states, in relevant part:

If the Commission determines that approval of the application will serve the public
utility’ s customers in the public interest, the commission shall issue an order
granting the application. The commission may condition an order authorizing the
acquisition upon the applicant’ s satisfactory performance or adherence to specific
requirements. The commission shall otherwise issue an order denying the
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application. The applicant shall bear the burden of showing that granting the
application isin the public interest.

Inits Order No. 01-778, the Commission set forth how it would apply ORS 757.511(3).
The Commission stated the statute requires a two-step assessment of whether the proposed
acquisition would (1) provide a*“ net benefit” to the utility’ s customers, and (2) impose “no
harm” to the public at large. See Order 01-778 at 8, 11; Staff/100, Conway/3. In commenting on

these two standards, the Commission opined:

We do not believe that this [referring to the net benefit standard] is either rigid or
arbitrary...We do not intend to reduce the net benefit standard to economic
considerations as a matter of policy. We will consider the total set of concerns
presented by each merger application in determining how to assess a net
benefit...Because potential harm from merger transactions is often difficult to
verify, recent orders have required monetary terms as a way to demonstrate that
customers will receive a net benefit...We read this second step as setting a no harm
standard to the public at large... Therefore, in addition to finding a net benefit to the
utility’ s customers, we must also find thatthe proposed transaction will not impose
a detriment on Oregon citizens as awhole.

Order 01-778 at 11.

An analysis of “net benefits’ includes areview of both the positives (benefits) and
negatives (risks or harms) for customers. Simply stated, to find net benefits the Applicants must
show the acquisition’s expected overall benefits outweigh its expected risks and harms. See also
Staff/800, Conway/13.

In its written testimony, staff explained how it applied ORS 757.511 and the
Commission’ sinterpretation of the statute to the Application. Staff observed that in prior
acquisitions afinding of approva was accompanied by a series of conditions addressing such
matters as service quality, ring-fencing financial conditions and rate credits. Staff/100,
Conway/3-4. Inthis case, staff is proposing 38 conditions (Staff Conditions) to address the risks
and harms staff identified as accompanying the proposed acquisition. See Staff/801 and the
amendments to the conditions made in this Opening Brief. Further, consistent with the

Commission’s observationsin its Order 01-778 about the inherent difficulty of verifying the

! Staff is attaching to this Opening Brief a copy of its revised Conditions. See Attachment A.
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potential harm of an acquisition, staff also recommends the Applicants provide a guaranteed (i.e.
no offsets for potential cost savings) rate credit to PGE’ s customers in the amount of $75 million
as acondition of approval. See Staff Condition 20.

Finally, whileit isnot in dispute, it isimportant for the Commission to note that the
Applicants have the burden in this case “of showing that granting the application isin the public
interest.” ORS 757.511(3). Thus, the Applicants have the burden of showing, consistent with
Order 01-778, the proposed acquisition will (1) provide a net benefit to PGE’s customers, and (2)
impose no harm to the public at large.

STAFF'SCONDITIONS

Staff’ s conditions are structured to ensure (to the extent such an assurance is possible) the
Application satisfies ORS 757.511. Staff’s conditions re-impose and strengthen, where
appropriate, the existing relevant Enron conditions.? Staff also recommends new measures that
try to account for OEUC' s highly-leveraged nature and the challenges arising from the fact that
OEUC’ s mgority owners are a private equity investment firm that intends to re-sell itsinterest in
PGE.

In this section, staff will set out each of its recommended conditions in numerical order.
Staff will then explain, to the extent necessary, the condition’s meaning and its intended purpose.
Importantly, it appears to staff that many of its conditions are identical, or nearly so, to those the
Applicants propose. See Oregon Electric/501. Recognizing that the Applicants state their
conditions are offered as a“package”’ only, Oregon Electric/500, Davis/34, staff nonetheless
views those conditions that are common to both staff and the Applicants as essentially not being
in dispute. The following conditionsfall into this category: 7-12, 14, 19, 23 and 24.

As stated in its Summary of Position, staff has also made changes to certain of its

conditions. These modifications arise from staff’s review of the last round of testimony

% The Enron conditions do not automatically apply to OEUC. See Staff/100, Conway/21.
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presented by the intervening parties, the testimony presented at the oral hearings, and from
staff’ s further consideration of its position in this case. Staff has changed the following
conditions from the wording set forth in Staff/801: 13, 15, 16, 17, 18, 22, 24, 25, 28, 29, 31
and 33. Staff will explain the reason for each change in this section.

In addition to amending some of its conditions, staff has also added certain conditions
after reviewing the intervenors' last round of testimony. The new conditions are as follows: 35,
36, 37 and 38.

Like the Applicants, staff views its conditions as a “package.” However, certain of
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staff’ s conditions are more important than others. For the Administrative Law Judges

=
o

convenience, the disputed conditions which are most important to staff are as follows:

[ —
[ —

Conditions 16, 20, 25, and 27.

=
N

1. Stipulated Conditions

[
w

Staff and OEUC, along with certain other parties to this docket, have stipulated to the

[EN
IS

following six conditions (* Stipulated Conditions’). See Staff/801. Although OEUC and PGE

[
ol

have agreed to the Stipulated Conditions, staff understands that OEUC and PGE’s obligations are

=
(o]

subject to the Commission’s approval of the Application and the closing of the transaction. See

[
\‘

Id. a 5. The Stipulated Conditions, at a minimum, constitute an agreement between staff and

[
(o]

OEUC regarding the wording of the six Stipulated Conditions. The Stipulated Conditions are

=
(o]

necessary conditions which, taken together with staff’ s additional recommended conditions,

N
o

allow staff to recommend the Commission approve the Application.

N
=

1. PGE and Oregon Electric shall maintain separate books and records. All PGE
and Oregon Electric financial books and records shall be kept in Portland,
Oregon.

N N
w DN

2. Oregon Electric and PGE shall exclude from PGE’s utility accounts all
goodwill resulting from this acquisition.

N N
[S2 BN
w

. Oregon Electric and PGE shall exclude all costs and fees of the acquisition,
26 including, but not limited to, all costs and fees associated with gaining
regulatory approva before the Oregon Public Utility Commission, Nuclear
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Regulatory Commission, Federal Energy Regulatory Commission, Federd
Trade Commission, Securities Exchange Commission, costs and fees associated
with forming Oregon Electric, and any banking or financial institution fees
associated with the creation of Oregon Electric and the financing and closing of
the Acquisition from PGE'’ s utility accounts. Within 90 days following the
completion of the transaction, Oregon Electric will provide a preliminary
accounting of these costs. Oregon Electric and PGE agree to provide the
Commission afinal accounting of these costs within 30 days following the
completion of the final accounting related to the transaction.

4. Unless such adisclosure is unlawful, Oregon Electric shall notify the
Commission of:

a. Itsintention to transfer more than 5 % of PGE’ s retained earnings to
Oregon Electric over a six-month period, at least 60 days before such a
transfer begins.

© 00 N o o b~ w N Pk

b. Itsintention to declare a specia dividend from PGE, at |east 30 days
before declaring each such dividend.

B
= O

c. Itsmost recent quarterly common stock cash dividend payment from
PGE within 30 days after declaring each such dividend.

=
N

5. Subsequent to its purchase by Oregon Electric, PGE shall continue to perform
under the Service Quality Measures (*SQM”), as set forth in Stipulations for
PGE Service Quality Measures UM 814/UM 1121 dated July 13, 2004, for a
period of ten full calendar years after the date the current SQM is scheduled to
retire. Nothingin any provision of this Stipulation is intended to affect the
Commission’ s authority to directly administer the stated terms of the SQM.
Notwithstanding the provisions described in this paragraph, the parties have
agreed to replace the current R4 measurement with a CAIDI-related
measurement, and further that PGE will maintain records of outages longer than
three hours. In addition, PGE agrees to work with ICNU to evaluate and, if
necessary, develop additional service quality standards related to serviceto
industrial customers.

[ N e S T
© 0 N o o M W

20 6. PGE and Oregon Electric shall maintain separate debt ratings and, if more than
$5 million of preferred stock is outstanding, then PGE and Oregon Electric
271 shall maintain separate preferred stock ratings.

22 2. Additional Staff Conditions

23 The following conditions are not contained in a stipulation. However, these are
24 necessary conditions, which taken together with the Stipulated Conditions, allow staff to
25 recommend the Commission approve the Application.

26 ///
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Condition 7

Staff’s Condition 7 isfound at Staff/801, Conway/7. OEUC has proposed identical
language for this condition. See Oregon Electric/501, Davis/2.

The Commission or its agents may audit the accounts of Oregon Electric, its
affiliates, and any subsidiaries that are the bases for charges to PGE to determine
the reasonableness of allocation factors used by Oregon Electric to assign costs to
PGE and amounts subject to allocation or direct charges. Oregon Electric agreesto
cooperate fully with such Commission audits. (See Staff/1100, Hathhorn/2, line 20
through Hathhorn/3, line 5.)

Condition 8

Staff’s Condition 8 is found at Staff/801, Conway/7. OEUC has proposed identical

language for this condition. See Oregon Electric/501, Davis/2.

Oregon Electric and its affiliates shall not allocate to or directly charge to PGE
expenses not authorized by the Commission to be so allocated or directly charged.
(See Staff/1100, Hathhorn/3, lines 6-10.)

Condition 9

Staff’s Condition 9 isfound at Staff/801, Conway/7. OEUC has proposed identical

language for this condition. See Oregon Electric/501, Davis/2.

PGE shall maintain its own accounting system. PGE and Oregon Electric shall
maintain separate books and records, both of which shall be kept in Portland,
Oregon. (See Staff/1100, Hathhorn/3, lines 11-14.)

Condition 10

Staff’s Condition 10 is found at Staff/801, Conway/7-8. OEUC has proposed identical
language for this condition. See Oregon Electric/501, Davis/2-3.

If the Commission believes that Oregon Electric and/or PGE have violated any of
the conditions set forth herein, any conditions contained in other stipulations signed
by Oregon Electric and PGE, or any conditions imposed by the Commission inits
final order approving the Application (collectively, the “Conditions”), then the
Commission shall give Oregon Electric and PGE written notice of the violation.

a. If theviolation isfor failureto file any notice or report required by the
Conditions, and if Oregon Electric and/or PGE provide the notice or
report to the Commission within ten business days of the receipt of the
written notice, then the Commission shall take no action. Oregon
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Condition 11

Electric or PGE may request, for cause, permission for extension of the
ten-day period. For any other violation of the Conditions, the
Commission must give Oregon Electric and PGE written notice of the
violation. If such failure is corrected within five business days of the
written notice, then the Commission shall take no action. Oregon
Electric or PGE may request, for cause, permission for extension of the
five-day period.

If Oregon Electric and/or PGE fail to file a notice or written report within the

| time permitted in subparagraph a. above, or if Oregon Electric and/or PGE fail

to cure, within the time permitted above, a violation that does not relate to the
filing of a notice or report, then the Commission may open an investigation,
with an opportunity for Oregon Electric and/or PGE to request a hearing, to
determine the number and seriousness of the violations. If the Commission
determines after the investigation and hearing (if requested) that Oregon
Electric and/or PGE violated one or more of the Conditions, then the
Commission shall issue an Order stating the level of penalty it will seek.
Oregon Electric and/or PGE, as appropriate, may appea such an order under
ORS 756.580. If the Commission’s order is upheld on appeal, and the order
imposes penalties under a statute that further requires the Commission to filea
complaint in court, then the Commission may file acomplaint in the
appropriate court seeking the penalties specified in the order, and Oregon
Electric and/or PGE shall file aresponsive pleading agreeing to pay the
penalties. The Commission shall seek a penalty on only one of Oregon
Electric or PGE for the same violation.

The Commission shall not be bound by subsection (a) in the event the
Commission determines PGE and/or Oregon Electric has violated any of the
material conditions, contained herein, more than two times within arolling
24-month period.

PGE and/or Oregon Electric shall have the opportunity to demonstrate to the
Commission that subsection (¢) should not apply on a case-by case basis.
(See Staff/800, Conway/8, line 3 through Conway/9, line 2.)

Condition 10 applies to the entire package of conditions and outlines the procedure that
the parties agree to follow when the Commission believes that Oregon Electric or PGE, or both,

have violated any of the conditions that are part of this transaction.

Staff’s Condition 11 isfound at Staff/801, Conway/8. OEUC has proposed identical

26  language for this condition. See Oregon Electric/501, Davis/3.
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Oregon Electric shall maintain and provide the Commission unrestricted accessto a
record of each instance in which TPG Applicants withhold their consent to a
decision of the PGE Board of Directors. The record shall detail the basis for the
decision, including any governing report or document that memorializes the
exercising of the consent rights and shall identify the persons involved in making
the TPG Applicant Consent Rights decision. Oregon Electric shall provide the
records to the Commission upon request. Nothing in this condition shall be
deemed to be awaiver of Oregon Electric’s or PGE’ s right to seek protection of the
information. Nothing in this paragraph shall prevent the Commission from
disclosing to the public the number of timesthe TPG Applicants exercised their
consent rights within a certain period of time. (See Staff/900, Morgan/18, line 22
through Morgan/19, line 2.)

This Condition requires OEUC to maintain and provide (upon request) the Commission
with access to arecord of instances in which OEUC withholds its consent to a decision of the
PGE Board. This Condition does not establish a time frame for which arecord will be devel oped
by the Board. Staff notes that it expects the Board will develop arecord in atimely manner as a
standard course of business. In the event the Commission seeks a more definite time frame for
access to such records, the Commission could consider requesting OEUC’ s Board to make such
arecord available, within a specified time frame, upon request. If not such record existsin a
final form within the specified time frame, a draft record could be available and would be

provided to the Commission.

Condition 12

Staff’s Condition 12 is found at Staff/801, Conway/8. OEUC has proposed identical
language for this condition. See Oregon Electric/501, Davig/4.

Oregon Electric and PGE shall maintain and provide the Commission unrestricted
access to all books and records of Oregon Electric and PGE that are reasonably
calculated to lead to information relating to PGE, including but not limited to,
Board of Directors Minutes, Board Subcommittee Minutes, and other Board
Documents. (See Staff/900, Morgan/18, line 35 through Morgan/19, line 5.)°

3In Staff/801, staff’s conditions 12, 15, and 19 contain sentences that provide that nothing in the
condition shall be deemed awaiver of Oregon Electric’s or PGE right to seek protection of the
information. In Oregon Electric/501, Oregon Electric language does not contain these sentences.
However, Oregon Electric includes a General Provision A that provides that nothing in the
conditions affects any party’s rights to seek protection of information or documents under the
Commission normal rules unless expressly waived.
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Condition 13
Staff’s Condition 13 is found at Staff/801, Conway/9. After further review, staff has
decided to replace its Condition 13 with OEUC’s Condition 13. See Oregon Electric/501,

Davis/4. Thus, staff amends its Condition 13 to read as follows:
PGE and Oregon Electric shall notify the Commission within 30 days of the
formation of any subsidiary. Such notice shall include a copy of the business plan

and capitalization strategy, as well as any planned or anticipated transactions of the

subsidiary with PGE or Oregon Electric as applicable.

Although both conditions are similar and provide for notification to the Commission
regarding the formation of any subsidiary, Oregon Electric’s condition is more specific on the
type of information to be included in the notice and applies to both PGE and Oregon Electric.
Condition 14

Staff’s Condition 14 is found at Staff/801, Conway/9. OEUC has proposed identical

language for this condition. See Oregon Electric/501, Davig/4.

Oregon Electric and PGE shall provide the Commission access to all books of
account, aswell as all documents, data and records of their affiliated interests,
which pertain to transactions between PGE and all its affiliated interests, unless
such transactions are exempt under applicable laws or the Master Services
Agreement. (See Staff/1100, Hathhorn/4, lines 5-11.)
Condition 15
Staff’s Condition 15 isfound at Staff/801, Conway/9. After further review, staff has
decided to replace its Condition 15 with OEUC’ s Condition 15. See Oregon Electric/501,
Davig/4. Thus, staff amendsits Condition 15 to read as follows:

Iy

Substantively, staff and the Applicants agree and it is merely at matter of form as to whether
condition 12, 15, and 19 contain an explicit recognition of Oregon Electric’s or PGE’sright to
seek protection of the information or whether a general provision is added that provides the same
protection for conditions 12, 15, and 19. For purposes of these specific conditions, staff supports
agenera condition that provides. “Nothing in conditions 12, 15, and 19 shall be deemed a
waiver of OEUC’ s or PGE’ sright to seek protection of the information under the Commission’s
normal rules.”
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In the event of a dispute between the Commission or Commission Staff and Oregon
Electric or PGE regarding a request made pursuant to the Acquisition Conditions,
the parties agree that an Administrative Law Judge (ALJ) shall resolve the dispute
asfollows: (i) within ten (10) business days Oregon Electric or PGE shall deliver
to the ALJ the books and records responsive to the request and shall indicate the
basis for the objection; (ii) Staff may respond in writing and Oregon Electric and/or
PGE may reply to Staff’s responsg; (iii) the ALJ shall review the documentsin
private; and (iv) the ALJ shall issue aruling determining whether the documents (a)
are reasonably calculated to lead to the discovery of relevant information, and, if

so, (b) whether the documents should receive the protection requested. The ALJ
shall use this standard whether or not the Commission or Commission Staff is
making the request in connection with an open docket. Nothing in this provision
shall affect the right of Oregon Electric or PGE to request that the Commission
treat the documents as exempt from disclosure to third parties under applicable law.

Although both conditions are similar, Oregon Electric’s condition more accurately states
that the condition applies to disputes between the Commission or Commission Staff and Oregon
Electric or PGE.

Condition 16
Staff’s Condition 16 isfound at Staff/801, Conway/9. However, after further review,

staff has dlightly revised this condition. The changes are shown in bold print:

PGE will not make any distributions to OEUC that would, or could reasonably be
expected to, cause the common equity portion of PGE’ s total capital structureto
fall below 48 percent. (See Staff/900, Morgan/19, line 7 through Morgan/20,
line 10.)

a. “Tota capital structure” is defined as common equity, preferred
equity, and long-term debt.

b. “Long-term debt” is defined as (1) outstanding debt with aninitial
term of more than one year plus the sum of committed and drawn
balances greater than $150 million on any of PGE’ s unsecured
revolving lines of credit (Unsecured Revolvers) less any balances
related to collateral or security provided to counterpartiesfor
power supply and related agreements necessary to meet PGE’s
retail loads and other firm commitments consistent with those
activitiesrecognized in rates, and (2) the sum of committed and
drawn balances on PGE’ s secured revolving lines of credit (Secured
Revolvers).

c. A “committed balance’ isthe sum of commitments used to support
any borrowing capacity or other purposes, such as acommercial paper
program.

d. A “drawn baance” is sum of amounts drawn against the Revolvers.

e. Hybrid securities (e.g. convertible debt) will be assigned to equity and
long-term debt based on the characteristics of the hybrid security. The
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Commission, prior to their issuance, will determine the assignment of
the equity and debt characteristics.

Under the terms of the Application, OEUC will own 100% of PGE’s stock. OEUC/22,
Oregon Electric/3, Davis/2-3. Condition 16 is basically designed to limit the ability of PGE to
make distributions to OEUC that could harm PGE’ s financia integrity. See Staff/900,
Morgan/19.

Condition 16 is a complicated measure, and is one which is critical for staff to
recommend that the Commission approve the Application. Condition 16 hasitsoriginsin a
similar condition the Commission imposed for Enron’s acquisition of PGE. See Order No. 97-
196, Appendix A at 2 (Condition 6).* Identical to Enron’s Condition 6, staff’s Condition 16 sets
an equity floor of 48% against which PGE could make a distribution to OEUC.

Staff modified the underlying Enron condition in several ways, both to improve upon it,
and to account for the unique circumstances accompanying this Application. Preliminarily, staff
observes that its Condition 16 is not as strong as Enron Condition 6 in one important aspect. In
discussing Enron’s Condition 6 in its Order approving the Enron acquisition, the Commission
stated: “PGE must maintain the common equity portion of its capital structure at 48% or higher
unless the Commission approves a different level, and must notify the Commission of certain
dividends and distributionsto Enron.” Order 97-196 at 7. Staff interprets this language as
prohibiting PGE’ s equity ratio from falling below 48% for any reason.

Staff’s Condition 16, on the other hand, only prohibits a distribution that would cause
PGE'’s equity ratio to fall below 48%. This provides more assurance to OEUC that Condition 16
would not be imposed in arigid, inflexible manner, as requested by the Applicants. See Oregon
Electric/100, Davis/53. However, as atrade-off, staff added the phrase “or could reasonably be

expected to” in the first sentence of the condition. The phrase provides a safety-net that is

* Enron’s Condition 6 provides; “PGE shall not make any distribution to Enron that would cause
PGE'’ s equity capital to fall below 48% of the total PGE capital without Commission approval.
The Commission Staff, PGE and Enron may re-examine this minimum equity percentage as
financial conditions change, and may request that it be adjusted.”
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intended to preserve for the Commission the necessary discretion to review any distribution that
caused, or contributedo , PGE’s equity ratio falling below 48%.

The following exampleillustrates how staff’s language would work. Assume PGE issues
adividend to OEUC that causes PGE’s equity ratio to fall to exactly 48%, a circumstance
allowed under the condition. However, continuing with this example, PGE then incurs a debt,
asset write-down or loss (that would be reflected as a decrease in equity) arising from a potential,
but reasonably foreseeable, liability that in fact occurs. Inclusion of the additional debt would
then result in PGE’ s equity ratio falling below the 48% equity floor. Thisisthe circumstance
that the Applicants are trying to preserve. Id. However, as atrade-off, staff’ s language would
allow the Commission in this example to look back to determine whether it was reasonably
foreseeable that PGE would in fact incur the potential debt before issuing the dividend that took
the equity ratio to the bottom of the 48% equity floor. If the Commission determined that the
event was reasonably foreseeabl e, the Commission could require remedial action as alowed by
Condition 10.

OEUC proposes its own Condition 16 which, while seemingly similar to staff’s, is
actually quite different. See Oregon Electric/501, Davig/4 (Condition 16). For the point
addressed above, OEUC would strike staff’s “or reasonably could be expected to” clause, and in
its place insert “as determined in accordance with Generally Accepted Accounting Principles
(“GAAP”).” 1d. Insupport of its position, TPG’switness Wheeler points out that accountants
throughout the business world use the GAAP principles. Oregon Electric/600, Wheeler/11.
From this, Wheeler argues that GAAP represents an accepted precedent, while staff’ s language is
too vague and subjective to be useful. 1d.; see also PGE/400, Piro/8.

Staff recognizes that GAAP iswidely accepted in the business and accounting world.
Nonetheless, GAAP is not the best method for analyzing distributions made under Condition 16.
The chief problem with using GAAP is the one staff identifiesin its example. GAAP would not

necessarily preclude OEUC from causing PGE to make a distribution that in itself is allowed by
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Condition 16, but which, along with the impact of reasonably foreseeable liability, contributes to
PGE'’s equity ratio falling below the 48% floor. The Commission must have the authority and
discretion to review all factors that result in the 48% floor being breached. Further, the
Commission has experience with making “foreseeability” judgments in ratemaking and prudence
reviews.

Sections (a), (c) and (e) for both staff’s and OEUC’ s Condition 16 are essentially
identical.

Staff and OEUC differ on their language for Section (b) of Condition 16. The primary
difference is over the treatment and inclusion of “revolvers’ in the definition of long-term debt.
Simply stated, the 48% equity ratio compares the relationship between the amounts of equity and
long-term debt a company has. Thus, the more long-term debt a company has, the lower its
relative percentage of equity. Assuch, including revolvers as long-term debt in Condition 16
ultimately increases the amount of equity PGE must maintain in its capital structure before it
may issue dividends to OEUC.

By “revolver,” staff isreferring to PGE’ s secured and unsecured revolving lines of credit.
A “secured” revolver isaline of credit that is generally backed by first mortgage bonds. See
PGE/400, Piro/7. Inthe usual circumstance, PGE must obtain the Commission’s approval before
creating a secured revolver. PGE does not have a secured revolver at the present time, and has
no current plans to acquire one. PGE/400, Piro/7. PGE states that it intends to acquire “anew,
three-year, $250 million revolver” [not specified but presumably “unsecured’] to support its
short-term capital needs. PGE/400, Piro/5.

Staff’ s Section (b) would include as long-term debt the committed and drawn balances
greater than $150 million for any of PGE’s unsecured revolvers. Asshown in the bold print,
staff is now proposing to accept OEUC’ slanguage in Section (b) that would exclude amounts
committed or drawn for purposes of providing credit in the wholesale power and fuels markets.

See also PGE/400, Piro/6. However, in agreeing to OEUC’ s language, staff is restricting the
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exclusion to only collatera or security needed for regulated purposes. Staff is aso proposing to
include as long-term debt the entire amount of PGE’s committed and drawn balances on secured
revolvers, since they are generally supported by first mortgage bonds.

Conversely, the Applicants propose to include in long-term debt only the amount of its
unsecured revolvers that is greater than $250 million, calculated using a 12-month rolling
average. The Applicants also propose to exclude any amount of the secured revolvers. Oregon
Electric/501, Davis/4-5 (Condition 16).

The Applicants argue that revolvers are treated as short-term debt under GAAP.
PGE/400, Piro/5. Even so, the Applicants agree to include unsecured revolvers as long-term
debt, but only the amount greater than $250 million on a 12-month rolling average. The problem
with the Applicants' proposal is that, based upon PGE'’s history with unsecured revolvers, it is
extremely unlikely that PGE would ever exceed the $250 million rolling average threshold. See,
e.g., PGE/400, Piro/4-5.

The Applicants remove secured revolvers entirely from their Condition 16. Instead, they
suggest the Commission reserve a decision on how to categorize the secured revolver until PGE
actually acquires one. PGE/400, Piro/7. PGE’switness Piro recognizes that the Commission’s
most recent decision concerning a PGE secured revolver wasto treat it aslong-term debt. See
PGE/400, Piro/7, citing PUC Docket No. UF-4188.

In response, staff includes secured and unsecured revolversin Condition 16 to help guard
against their possible questionable use. To start, the Commission has authority over long-term,
but not short-term, debt issuance. See, e.g., ORS 757.415, ORS 757.480. Staff is concerned that
OEUC/PGE could rely on arevolver, which is short-term debt, to help finance utility plant
expenditures, which are expected to ultimately be refinanced with true long-term debt. Without
staff’s Condition 16 including revolvers as long-term debt, PGE could use the short-term

revolversto pay for long-term utility-related expenditures, thus helping PGE to stay above the
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48% equity floor, while using other internal funds for dividend paymentsto OEUC. Staff/200,
Morgan/28-29.

Asto Section (d), the only difference between staff and OEUC is staff’ sinclusion of
secured revolvers within the definition of a*“drawn balance.” Resolution of Section (b) will also
resolve the dispute over Section (d)’ s language.

Condition 17
Staff’s Condition 17 is found at Staff/801, Conway/10. After further review, staff revises

this condition as follows (new language shown in bold, deleted language is shown in strike-eut):

Oregon Electric agreesthat the customers shall be held harmlessif PGE’sthe
allewed return on common equity and other costs of capital viewed on a stand-
alone basis will not rise as aresult of Oregon Electric’ s aeguisition owner ship of
PGE. These capital costsrefer to the costs of capital used for purposes of rate
setting, avoided cost calculations, affiliated interest transactions, least cost
planning, and other regulatory purposes. (See Oregon Electric/501, Davis/5)
Staff/900,-Mergan/20,Hnes11-15.

With these changes, staff is accepting the Applicants' Condition 17. See Oregon
Electric/501, Davis/5; see also Oregon Electric/600, Wheel er/5.

Condition 18
Staff’s Condition 18 is found at Staff/801, Conway/10. After further review, staff revises
its Condition 18 as follows (new language shown in bold, deleted language is shown in strike-

out):
Oregon Electric agreesthat Fthe customers of PGE shall be held harmless if
PGE'’ s revenue requirement, viewed on a stand-alone basis, is higher due to

Oregon Electric’s ownership of PGE. {See-Staf/900,-Mergan/20,Hhes17-19)
With these changes, staff is accepting OEUC’ s Condition 18. See Oregon

Electric/501, Davis/5; see also Oregon Electric/600, Whedl er/5.

Condition 19
Staff’s Condition 19 is found at Staff/801, Conway/10. OEUC has proposed identical
language for this condition. See Oregon Electric/501, Davis/s.

Oregon Electric and PGE shall maintain (for arolling five-year period) and provide
the Commission unrestricted access to all written information provided to stock or
bond rating analysts, which directly or indirectly pertains to PGE or any affiliate
that exercises influence or control over PGE. Such information includes, but is not
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limited to, reports provided to, and presentations made to, stock and bond rating
anaysts. For purposes of this condition, “written” information includes, but is not
limited to, any written and printed material, audio and videotapes, computer disks
and electronically-stored information.

Condition 20
Staff’s Condition 20 isfound at Staff/801, Conway/10. After further review, staff revises
its Condition 20 as follows (new language is shown in bold, deleted language is shown in strike-

out):
Oregon Electric agrees to provide a guaranteed rate credit in the amount of $75
million to PGE’s customers. The amount of this credit will be $15 million per year
for 5 years beginning with 2005 2006. PGE shall establish a balancing account and
credit that account W|th the $15 m|II|on annuaI credlt begl nni hg on January 1, 2005
, and each
subsequent January 1, through 2099 2010 The bal anci ng account will accrue
interest on the unamortized balance at PGE’ s authorized rate of return. Beginning
January 1, 2005 2006, PGE will amortize amounts in the balancing account on an
equal cents per kWh basis, as a credit to customers' distribution rates. PGE will
exclude all effects of the rate credit from the company’ s results of operations and
any rate review. (See Staff/800, Conway/9-14 Hnes14-12.)

Staff’ s changes result in having the rate credit commence on January 1, 2006 rather than
in January 2005 (or within 10 business days of the closing of the transaction). With these
modifications, staff basically adopts asimilar proposal suggested by the Industrial Customers of
Northwest Utilities (ICNU). See ICNU/301. The changes improve staff’s condition because
implementing the rate credits in 2006, rather than 2005, would be administratively easier for the
Applicants and for the Commission to oversee. In addition, starting the rate credit in 2006 rather
than an earlier date should also serve to improve PGE's and OEUC’ s cash flow when it is most
leveraged.

Staff proposes the rate credit to account for the net risks and harms present in this
proposed acquisition and to produce net benefits for customers. Staff/800, Conway/10. Asthe
Commission recognized, it is admittedly difficult to determine the appropriate rate credit
amount: “Because potential harm from merger transactions is often difficult to verify, recent

orders have required monetary terms as away to demonstrate that customers will receive a net
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benefit.” Order 01-778 at 11. In other words, the process of setting the rate credit amount
frankly involves judgment, and it cannot be reduced to precise mathematical calculations.

In recommending its $75 million rate credit, staff considered many factors. Staff
reviewed the Commission’s most recent ORS 757.511 proceedings, each of which included a
rate credit. Staff also assessed the risks and harms of the transaction against staff’ s admittedly
strong, but not fool proof, conditions created to address those risks and harms. Further, staff
assessed any “loss’ that may occur should the acquisition proceed. Calculation of the loss
involves an assessment of the benefits inherent under the current Enron conditions, as well as an
analysis of what may happen to PGE should the Commission deny the Application. Finally, staff
considered the alleged “benefits’ of the acquisition.

To begin, staff witness Conway carefully reviewed each of the three prior Commission
acquisition proceedings. See generally Staff/800, Conway/10-11. In approving Enron’s
application to purchase PGE, the Commission approved a stipulation that included $36 million in
rate credits (spread over four years). Id. (citing Order 97-196). Scottish Power agreed to pay
customers $52 million in rate credits (also spread over four years). Id. (citing Order 99-616).
Finally, the Commission issued its Order 00-702, approving a stipulation under which Sierra
Pacific agreed to pay customers $95 million in rate credits (spread over seven years). Id.

Staff readily acknowledges that each acquisition proceeding must be assessed on its own
merits. Clearly, it would not be correct, for example, to simply average the rate credits ordered
in these three prior proceedings to arrive at the appropriate amount for this docket. Nonetheless,
these prior proceedings provide useful guidance for how the parties and Commission in those
three cases viewed the notion of imposing rate credits to help “cover” risks and harms which are
not easily reduced to a monetary amount. In each circumstance, the parties and the Commission
agreed arate credit in the many millions of dollars was required.

Staff’ srate credit is also based upon its assessment of the risks and harms underlying the

Applicants’ proposed acquisition. In avery rea sense, each of staff’s 38 conditionsis intended
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to address arisk or harm related to this transaction. As stated, some conditions only mitigate the
concerns, however, and are unable to eliminate them entirely. See Staff/200, Morgan/31-32.
Again, staff’ s rate credit and other conditions do not absolutely ensure or guarantee that the
acquisition would result in a net benefit to PGE’s customers. Indeed, reasonable people could
disagree whether, in hindsight, staff proposed sufficient conditions when recommending the
Commission approve Enron’s purchase of PGE. Staff here will highlight some of the more
worrisome concerns that remain despite arelated condition.

Staff witness Morgan identified several potential risks and harms related to the financia
structure of thisdeal. Mr. Morgan testified at length about the risks surrounding the amount of
debt involved with this acquisition. OEUC needs approximately $1.471 billion to purchase PGE.
OEUC/22, Exhibit/3, Davig/15. Of this amount, the TPG Applicants will provide $525 million
in equity, and OEUC will borrow $582 million of senior secured term loans, and $125 million of
senior unsecured notes. OEUC/22, Exhibit/3, Davig/15; PGE/200, Tinker-Murray-Hager/5. Mr.
Morgan stated that he is concerned about the negative effects of the large amount of debt
inherent with this transaction.

One worry relates to “double-leverage.””

Simply stated, double-leverage refersto a
company purchasing another company’s stock with borrowed funds. PGE/200, Tinker-Murray-
Hager/7. Here, OEUC proposes to buy PGE’s stock, in part, with borrowed money.

The concern with double leverage arises from the nature of debt itself. Asiswell-known,
borrowed money (debt) must be repaid, with interest. Staff/200, Morgan/25. PGE hasits own
debt. See PGE/200, Tinker-Murray-Hager/4. Thus, when OEUC purchases PGE with debt,
OEUC hasitsown debt to service, and is “responsible” for PGE's aswell. The effect is best

seen when cal culating the consolidated financia structure for the “combined” companies.

>“Leverage” refersto the amount of debt or preferred equity that existsin acompany’s financia
structure. Staff/200, Morgan/25.
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Mr. Morgan provides an examplein his testimony of the effect of double-leveraging on the
purchasing company’ strue financia structure. See Staff/200, M organ/26-28.

As Mr. Morgan further explains, the double-leveraging proposed in this transaction could
negatively impact PGE. The transaction calls for PGE to make dividend payments to OEUC to
finance OEUC’ s debt payments. The amount of debt surrounding this deal places great pressure
on PGE to perform at ahigh level of efficiency to serviceit. Staff/900, Morgan/9-10. If PGE
were to have a poor financial performance, PGE could be forced to borrow on its line of credit to
fund its dividend to OEUC, which could result in credit rating companies lowering PGE’ s credit
rating. Staff/200, Morgan/28.

The highly-leveraged nature of the proposed acquisition has other negative effects.
Standard & Poor’s, the credit-rating agency, has indicated it expects the highly leveraged nature
of the OEUC deal to decrease PGE's credit quality. Staff/200, Morgan/29. If PGE’s credit
rating is lowered as expected because of this transaction, PGE’s costs to obtain additional debt
would increase. Staff/200, Morgan/30, 50-51. An increased cost of debt is of specia concernin
light of PGE’ s plans to make significant new capital expenditures for Port Westward. Customers
could face a$1 million tab in additional costs for the Port Westward project due to PGE's
increased cost of debt arising from this transaction. Staff/900, Morgan/25. PGE’s cost of debt is
also important because PGE has significant amounts of debt that it will be retiring by 2010.
Staff/900, Morgan/15.

PGE and the Applicants acknowledge Mr. Morgan’s concerns about PGE’ s increased
cost of debt arevalid. See PGE/100, Piro/21; Oregon Electric/200, Wheeler/15. Staff’s
Conditions 25 and 27, to be discussed later, mitigate, but do not entirely satisfy, staff’s concerns
with the level of debt inherent with this transaction.

Finally, Mr. Morgan outlines additional general concerns surrounding the transaction, not
the least of which isthere are still no final financing contracts or operating agreements for staff

to review. See Staff/200, Morgan/46-51; Staff/900, Morgan/27.
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Staff is aso concerned that the financial pressures to service OEUC’ s debt will increase
the pressure on OEUC to make questionable cuts to PGE’s costs. Depending on where the cuts
occur, PGE’ s service quality could be jeopardized. Thisis discussed further in staff’s Conditions
22-24.

Staff also reviewed the Enron conditions to assess what PGE’ s customers would have to
forgo should the Commission approve this transaction. Staff determined that PGE’ s credit rating
has already gone down because of the activities of its owner, Enron. Staff/200, Morgan/31.
However, thereis currently aring-fencing condition that provides PGE’ s customers will not be
harmed due to Enron’s ownership. See Staff/900, Morgan/24; see also Order 97-196, Appendix
A at 3 (Condition 7). Assuch, if Enron were to continue to own PGE, and PGE filed a petition
for new rates, staff would very likely recommend that PGE’ s shareholders, not PGE’ s customers,
absorb the increased costs arising from PGE’ s higher cost of debt which is due to Enron’s
activities as PGE’s owner. Staff estimates these increased costs would be $5 to $7 million per
year for many yearsto come. Staff/900, Morgan/24.

Thefinal step in staff’sanalysis, used to arrive at its $75 million recommended rate
credit, involved looking at any benefits arising from the proposed acquisition. Staff
acknowledges the benefits Applicants claim, such as: certainty of ownership and unified
shareholder support; accountability to customers and community; PGE having afirst class board
of directors; thoughtful leadership; enhanced reliability and efficiency from investment in new
and existing utility resources; and safe and reliable efficient electric service. See Oregon
Electric/Exhibit 3/Davis/21-22. While these alleged benefits are certainly laudable, their valueis
reduced because they are relatively nebulousin nature. Further, most of these benefits represent
a“given” in that the Commission expects PGE to have safe, reliable service (indeed, it is
required to do so by law), that it be accountable to the community, etc.

111
111
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Applicants also promise to direct Enron to award its promised indemnifications for
liabilitiesto PGE. TPG witness Davis explains at length the three categories of potential
liabilities facing PGE. See Oregon Electric/100, Davis/33-39; Oregon Electric/500, Davig/19-22.
The Applicants have negotiated certain indemnifications for these liabilities from Enron as part
of their agreement to purchase PGE. For the category known as “ Control Group Liabilities,”
Enron agreed to indemnify the Applicants for liabilities incurred up to the purchase price ($1.25
billion). Oregon Electric/100, Davis/35-36. For the other two categories of liabilities (Shared
Specia Indemnification Matters and Non-shared Specia Indemnification Matters), Enron agreed
to indemnify the Applicants for 90% and 100%, respectively, of the liabilities, up to a $94
million cap. Oregon Electric/100, Davisg/34-35. The Control Group Liabilities are “due to
Enron’s ownership.” Oregon Electric/500, Davis/19-20. However, Applicants assert that PGE is
solely responsible for the Shared Specia Indemnification Matters. Oregon Electric/102, Davig/1.
By its Condition 21, the Applicants agree to direct Enron to pay the benefit of the indemnities
discussed in the Stock Purchase Agreement directly to PGE.

Staff recognizes that the Enron indemnifications represent a benefit of this transaction.
However, the benefit isnot as great as it may appear. First, the Commission always retains the
right to deny PGE recovery in rates of the costs incurred for any of the liabilities. The
Commission may decide to disallow, or allow, such costs depending upon the circumstances
giving rise to any particular debt PGE incurs. Also, itislikely Enron would provide PGE the
indemnification for the Control Group Liabilities independent of the proposed sale to the
Applicants. See Enron/2, Bingham/3-4.

Further, part of the indemnifications' value arises from the highly leveraged nature of the
transaction (which carriesits own risks as discussed earlier). In other words, PGE, standing
alone, may be able to withstand a $100 million write-off from aliability and till be viewed as a
low risk investment. However, because of the highly leveraged nature of this transaction, a

Iy
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$100 million write-off to PGE may sharply reduce the consolidated equity ratio of OEUC and
PGE, with resulting impacts on PGE’ s perceived “riskiness.” See, e.g., Staff/200, Morgan/26-27.
Summarizing, staff took into account all of the various factors and concerns discussed
above to conclude that $75 million in rate creditsis required to produce, aong with its other
recommended conditions, a net benefit for this transaction.
Condition 21
Staff’s Condition 21 is found at Staff/801, Conway/11. After review, staff has decided to

accept the Applicants’ language for this condition verbatim as follows:

To the extent that PGE incurs or suffers aloss that is subject to indemnification
under the Stock Purchase Agreement, Oregon Electric will direct Enron to pay the
benefit of such indemnity directly to PGE. See Oregon Electric/501, Davis/6.

Staff discussed immediately above in Condition 20 the issues giving rise to Condition 21.
Staff’s only additional comment is to note the Applicants failed to provide the valuation data
underlying the potential liabilities for which the Applicants are offering the indemnifications.
See Staff/900, Morgan/6; Staff/200, Morgan/9 12. As such, while staff’s Condition 21 provides
some protection, ensuring the indemnifications will flow to PGE and not OEUC, there still exist

risks surrounding the amount of the liabilities at issue.

Condition 22
Staff’s Condition 22 isfound at Staff/801, Conway/10. After further review, staff has

slightly revised this condition. The changes are shown in bold print:

Oregon Electric and PGE agree to submit afina “transition plan” to the
Commission within one year of closing. The plan shall detail, through
benchmarking review and other analysis, the areas where efficiencies and/or
cost-cutting efforts could occur, identify process improvement plans, and will
provide annual estimates of the expected savings. (See Staff/1000, Durrenberger/3,
lines 14-17.)

Currently, thereis no certainty about how much the OEUC can save in decreasing PGE’s
cost structure. See Staff/1000, Durrenberger/3. Although OEUC consultants have identified

potential cost savings, the amount of cost savings will not be known until atop-down review is
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conducted by OEUC under oversight of the new Board of Directors. Seeld. The Commission
should require OEUC to submit afinal transition plan that details areas where efficiencies and
cost cutting efforts could occur.

Staff and OEUC agree on the first sentence of Condition 22, which provides that OEUC
will provide afinal transition plan to the Commission within one year of closing. See Staff/801,
Conway/10; Oregon Electric/501, Davis/6. While OEUC has agreed to submit afinal transition
plan to the Commission within one year of closing, OEUC'’ s proposed condition does not detail
what will be included in the submitted plan.

In its testimony, staff proposed language that would require the final transition plan to
detail the areas where efficiencies and cost-cutting efforts could occur, along with annual
estimates of expected savings. See Staff/801, Conway/10. Similarly, ICNU proposed a
condition that would subject PGE to a process improvement and benchmarking review. See
ICNU/301, Schoenbeck/5.

After reviewing ICNU'’ s testimony and proposed Condition 24 (see ICNU/301,
Schonebeck/5), staff modifiesits Condition 22 to add language that provides more clarity and
substance to the requirements of the final transition plan. Namely, staff includes language that
provides that the plan will detail, through benchmarking and other analysisthe areas where
efficiencies and/or cost-cutting efforts could occur, identify process improvement plans, and will
provide annual estimates of the expected savings. Staff’s proposed Condition 22, as modified
based upon ICNU'’ s proposed language, should be adopted because it adds necessary substance
and detail to OEUC' s agreement to provide afinal transition plan.

111
111
111
111
111
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Condition 23
Staff’s Condition 23 isfound at Staff/801, Conway/11. After further review, staff has
decided to replace its Condition 23 with OEUC Condition 23. See Oregon Electric/501, Davis/6-

7. Thus, staff amends its Condition 23 to as follows:

(O& M) expenses and capital expenditures:

a. PGE shall filewith its Results of Operations report an O&M expense

and capital expenditure update report (OMCE Update). Using
individual FERC accounts for O&M (i.e., FERC Accounts 500
through 598 and 901 through 923), and Construction Work-in-
Progress (CWIP) costs by functional areas, the OMCE Update will

10 compare the actual O&M and capital expenditures for the most recent
past year with (a) the current year’s budgeted O& M and capital

11 expenditures, and (b) the average of the preceding three calendar
years actual O&M and capital expenditures. The OMCE Update will

12 also compare actual O& M costs by functional areafor the most recent
past year to the last approved test year revenue requirement. The

1
2
3
4
S PGE agrees to the following with respect to its non-fuel operation and maintenance
6
7
8
9

13 OMCE Update will include a written narrative description of the

14 reasons for major variances between the compared accounts, including
accounting changes and the most recent organization chart for PGE. If

15 requested, PGE shall present the mgjor findings of the OMCE Update
at a Commission meeting.

16 b. After completing and presenting its third OM CE Update, PGE may
petition the Commission to terminate this condition. The Commission

17 shall provide PGE and other interested parties an opportunity to be

18 heard with respect to the termination.

19 Condition 24
20 Staff’s Condition 24 isfound at Staff/801, Conway/11. After further review, staff has

21 revised this condition (new language is shown in bold, deleted language is shown in strikeout):

22 Within the first seven years after closing, PGE agrees, if directed by the
Commission, to conduct an audit, at its shareholders expense, using an

23 mdependent auditor approved by the Commlsson—t&r:aﬁatv—theeempany—sg&M

24 d s. The shareholderswill bear
the expense of the audlt up to $400 000. ThIS audlt will include an

25 examination that includes, but is not limited to, the following ar eas:

26
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Strategic and operational planning;

Budgeting;

Capital expenditures,

O&M expenditures;

M easures of work planned and performed;

M aintenance planning, performance, and backlogs,

Per for mance measur ement/Benchmarking; and

Comparative and trended expenditures and work performance.
Staff/1000, Dirrenberger/5, lines 6-9.)

N &6 o o o o o o o

Staff is concerned with the potential risks that may occur when OEUC implements cost-
cutting measures. See Staff/300, Durrenberger/6-9; see also Staff/1000, Durrenberger/4-5.

Staff’ s Condition allows the Commission to direct that OEUC hire an independent auditor to
exam certain areas of PGE’ s operations.

OEUC has proposed a similar condition. See Oregon Electric/501, Davis/7. OEUC's
condition provides that PGE agrees to an independent audit to review PGE’s O&M, or capital
construction plans and expenditures, or both, within the first seven years after closing, but no
sooner than 2007, and that shareholders will bear the expense of the audit up to $400,000. See
Id; see also Oregon Electric/700, Mcdermott/13.

Staff’ s recommended Condition aso provides for an audit, if directed by the
Commission, within the first seven years after closing. However, staff’s condition does not
unnecessarily limit the possible audit to no sooner than 2007. After reviewing ICNU’ s testimony
and proposed Condition 23 (see ICNU/301, Schonebeck/5), staff modifiesits Condition 24 to
add language that provides more clarity and substance to the requirements of the audit. In
addition, Staff modifiesits Condition 24 to reflect that shareholders will bear only the expense of
an audit up to $400,000.

Condition 25

Staff’s Condition 25 is found at Staff/801, Conway/11. After review, staff has adopted
language from ICNU’ s similar condition to clarify when the condition commences (new
language is shown in bold, deleted language is shown in strike-eut). Staff has also decided to

accept OEUC srequest to eliminate the restriction that distributions first go to pay “direct”
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operating expenses. See Oregon Electric/600, Wheeler/15. Staff’s revised Condition 25 reads as

follows:

After closing, Eeach PGE distribution to OEUC will be used by OEUC exclusively
to pay direct operating expenses and debt service for at least five years and until al
of the following conditions are met: (See Staff/900, Morgan/21, line 9 through
Morgan/22, line5.)

a  Thesum of the drawn balances of all PGE's Secured Revolversis zero
and there had not been a balance for three months; and

b. OEUC has paid down at least $250 million of its outstanding debt as
compared to the level of outstanding debt at closing including the catch-
up dividend from PGE.

Condition 25 is known as the “cash flow sweep” or “cash sweep” provision and refersto
cash being “swept” from PGE to OEUC for a particular purpose. See Staff/200, Morgan/19 at
footnote 11. In this case, the condition isintended to ensure that all available cash not necessary
for operations or financing costs is used to liquidate OEUC’ s debt. Without this provision, the
TPG equity investors would be able to receive dividends paid from PGE to OEUC that OEUC
could have otherwise used to pay down its debt. Staff/200, Morgan/19.

Condition 25 thus requires OEUC to use PGE’s dividend payments, for a period of five
years, only to pay operating expenses and debt service and until both (a) PGE’ s secured revolver
has a zero balance for three months (to the extent one is created) and (b) OEUC has paid down at
least $250 million of its outstanding debt at closing (which will be about $707 million - see
PGE/200, Tinker-Murray-Hager/5).

OEUC hasasimilar Condition 25. See Oregon Electric/501, Davisg/7. The only
substantive difference between staff’s and OEUC'’ s condition is found in Section (a). There,
OEUC diminates any reference to a secured revolver, and instead inserts a requirement that the
rolling 12-month average of PGE’s unsecured revolvers be less than $250 million. Id.

In staff’s opinion, PGE would only need to open a secured revolver account (as
contrasted with an unsecured revolver) if PGE’s financia performance was weak. Staff/900,

Morgan/22. Assuch, Staff requires a“zero” balance on a secured revolver (indicating a
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financially strong PGE) before OEUC may use PGE’ s dividends for other than paying operating
expenses and retiring debt.®

In response, OEUC argues that its condition is preferable merely because it better
preserves OEUC' s ability to “take advantage of |east-cost financing opportunities and use its
revolversto pay for necessary services.” Oregon Electric/600, Wheeler/16. The correct focusis
on the welfare of PGE’ s customers, not on OEUC’ s ability to take advantage of unspecified and
vague “financing opportunities.”
Condition 26

Staff’s Condition 26 isfound at Staff/801, Conway/12 and it reads as follows:

No company, entity or person, other than PGE, shall use PGE’ s regul ated assets as
collateral for any loan, guarantee or other such use without prior expressed
Commission approval. (See Staff/900, Morgan/22, lines 7-21.)

Staff’s condition arises from ORS 757.480. That statute restricts a utility’s ability to
encumber its regul ated assets without the Commission’s approval. Staff’s Condition 26 tailors
the statute to the concerns raised by the proposed acquisition by adding the phrase “ guarantee, or
other such use.” Staff intends that its condition apply to prevent OEUC from any additional
borrowing against PGE’s dividend stream or from offering PGE’ s assets as collateral for
borrowed funds provided by PGE’ s regulated assets. See Staff/900, Morgan/22-23.

The Applicants do not offer a counter-proposal to Staff’s Condition 26. See Oregon
Electric/501, Davis/7.

Condition 27

Staff’s Condition 27 isfound at Staff/801, Conway/12 and it provides as follows:

OEUC shall not re-leverage, i.e. increase the amount of its outstanding long-term
debt once such debt has been liquidated, if the increased debt would, or could
reasonably be expected to, bring the consolidated capital structure’ below 40%
common equity. (See Staff/900, Morgan/22, lines 23 through Morgan/23, line 6.)

® Staff notes that Mr. Morgan’s testimony erroneously discusses a $50 million threshold for
unsecured and secured revolvers. Assuch, staff strikes the following passage from Mr.
Morgan’s testimony: Staff/900, Morgan/21, line 30 through Staff/900, Morgan/22, line 6.

" In original language of the condition: The capital structure calculations refer to the OPUC
policy that does not include short-term debt in capital.
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Condition 27 is meant to address the dangers surrounding OEUC’ s highly leveraged
capital structure that were previously discussed under Condition 20. The condition prevents
OEUC from paying down its debt, which Condition 25 encourages, only to then immediately
incur the debt again. See Staff/900, Morgan/23.

OEUC’s Condition 27 issimilar to staff’s condition, with two important differences.
First, OEUC substitutes its “GAAP” language for staff’s *or could reasonably be expected to”
phrase. See Oregon Electric/501, Davig/8. Staff previously explained the reason it prefersits
phraseto OEUC’sin its discussion under Condition 16. Staff incorporates that discussion here —
in summary, staff’s phrase preserves necessary authority for the Commission to review OEUC's
decision to re-acquire debt after retiring it under Condition 25.

Second, OEUC’ s Condition 27 lowers the equity threshold level for re-leveraging debt
from staff’s 40% to 30%. OEUC offers only vague justifications for lowering the bar for when it
can acquire debt after previously paying it off. OEUC saysit would like to send adividend to its
members at some point down the road. Oregon Electric/600, Wheeler/17. Staff understands and
does not oppose this general perspective that investors expect areturn on their investment.
However, staff does not find OEUC’ s statement persuasive for justifying a reduction of the
consolidated equity threshold for when debt can be re-acquired from staff’s 40% to OEUC’s
undeniably riskier 30%. Staff isalso not convinced by OEUC’ s dramatic, but unsupported,
claim that the difference between 30% and 40% may cause OEUC to prematurely divest its
interest in PGE. See Oregon Electric/600, Wheeler/18.

Condition 28

Staff’s Condition 28 is found at Staff/801, Conway/12. After further review, staff has

decided to adopt OEUC’ s similar Condition 28, with minor changes, as follows (new language is

shown in bold, deleted language is shown in strikeodt):

After closing, the TPG entities, in aggr egate, FRG-AppHeants will not allocate or
direct bill OEUC for any goods services, supph& or assetsm excess of $5 million
per year in total ¢ :
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The only changes from OEUC’ s Condition 28 are the addition of the phrases“in
aggregate” and “in total.” These changes are meant to clarify that the sum of al allocations and
direct billings by “the TPG entities’® to OEUC in a calendar year together do not total more than

$5 million.

Condition 29
Staff’s Condition 29 isfound at Staff/801, Conway/12. After further review, staff has
decided to replace its Condition 29 with OEUC’ s Condition 29. See Oregon Electric/501,

Davigd4. Thus, staff amends it Condition 29 to read as follows:

PGE agrees to work in good faith with Staff and other interested parties to develop
and present to the Commission, within 270 days of the closing of the transaction, a
billing accuracy SQM consistent with Staff/702. At the time of the presentation to
the Commission, parties, including PGE, may present their viewsto the
Commission on the necessity for and content of the SQM.

OEUC' s proposed language provides that the parties will work in good faith to develop
and present a billing accuracy “ Service Quality Measure” (SQM) to the Commission and notes
that the parties reserve their rights to present their views on the necessity and content of abilling
accuracy SQM.

Condition 30

Staff’s Condition 30 isfound at Staff/801, Conway/12. OEUC does not offer a counter-

proposal to Staff’s Condition 30. See Oregon Electric/501, Davis/8. The condition reads as

follows:

Oregon Electric shall provide areport to the Commission, on a semiannual basis,
that details the date of each instance the TPG Applicants withheld their consent to a
decision of the PGE Board of Directors and names the Consent Right that was
triggered. (See Staff/900, Morgan/25, lines 8-11.)

This condition requires OEUC to report to the Commission, twice a year, the date and

Consent Rights triggered for each instance that the Applicants withheld their consent to a

8 By “TPG entities,” staff means each TPG entity that is an applicant, including the Tarrant
Partners. See Staff/801, Conway/12, footnote 2.
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decision of the PGE Board of Directors. This condition provides an obligation on the Applicants
to alert the Commission on avery broad level (smply the date and Consent Right triggered) of
use of the negative consent rights.

This condition assumes that the consent rights are triggered at the PGE Board level.
However, it may be that some of the decisions could come at the OEUC Board level. See
generally Application at Exhibit 7, pp. 1-3. OEUC/22, Exhibit/7. The operationa decisions
impacting PGE’ s customers should be made at the PGE Board level. However, in the event the
Commission seeks a broader report of triggered Consent Rights, the Commission could also
consider requesting OEUC to include negative Consent Rights triggered at the OEUC Board
level.

In Condition 11, staff and OEUC have agreed that OEUC will maintain a record when
Applicants use Consent Rights and provide such record to the Commission upon request.
Condition 30 affirmatively requires OEUC to report, semiannually, the date and Consent Right
triggered, if any, when Applicants use their negative Consent Rights.

The Applicants have claimed that a benefit of this transaction would be effective local
representation on the PGE Board. See generally Application, Exhibit 3, at 3. Oregon
Electric/100, Davis/57-58. However, the Applicants retain significant control over the actions of
the PGE Board through negative Consent Rights. See Application, OEUC/22, Exhibit/7. As
OEUC notes, many parties have expressed concern regarding transparency at OEUC. See
Oregon Electric/500, Davig/25. Staff’s proposed condition 30 increases transparency by
requiring OEUC to alert the Commission when Applicants exercise their consent rights. By
increasing transparency regarding the use of Consent Rights, Condition 30 also providesthe
Commission with information that may be pertinent to judging the effectiveness of local
representation.

111
111
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Condition 31
Staff’s Condition 31 isfound at Staff/801, Conway/12-13. After further review, staff has
decided to replace its Condition 31 with OEUC’s Condition 31. See Oregon Electric/501,

Davis/8. Thus, staff amendsits Condition 31 to read as follows:

Oregon Electric, as appropriate, within 30 business days after their occurrence:

a. Any change of control of the General Partner of either of the TPG Applicants.

b. Any change in the ownership interest in Oregon Electric or any of the TPG
funds investing in Oregon Electric.

c. Any amendment to the terms and conditions of Oregon Electric’s Operating
Aqgreement.

d. Any amendment to the terms and conditions of the Limited Partnership

10 Agreement of either of the TPG Applicants.

e. Any designation, appointment, election, removal or replacement of any
11 Member or Manager at Oregon Electric by avote, approval or consent of a
majority of the Members.

1
2
3
4
5 The following actions shall be reported to the Commission by TPG Applicants or
6
7
8
9

12 Condition 32

13 Staff’s Condition 32 isfound at Staff/801, Conway/13. After further review, staff has

14 decided to replace its Condition 32 with OEUC’ s Condition 32. See Oregon Electric/501,

15 paigs. Thus, staff amends its Condition 29 to read as follows:

16 Beginning twelve months following the closing, Oregon Electric will prepare and

17 make available to the Commission and the public, on a quarterly and annual basis,

financial and operating disclosure reports that are equivalent in scope to that of

18 Form 10-Q and Form 10-K reports filed with the U.S. Securities and Exchange
Commission. (See Staff/900, Morgan/26, line 22 through Morgan/27, line 7).

19 OEUC' s proposed language provides for some transparency and access to financial

20 information regarding Oregon Electric. Staff accepts OEUC’ s proposed language to replace its
21 proposed Condition 32.

22 Condition 33

23 Staff’s Condition 33 is found at Staff/801, Conway/13. The Condition reads as follows
24

(as shown by the strikesuts, staff has made two edits to correct punctuation and grammar):

25 Until the total consolidated debt at OEUC is less than 60% of total capital, Oregon
26 Electric and PGE shall not, without the prior consent of the Commission, directly
or indirectly permit any subsidiaries to; acquire, incorporate or otherwise organize
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any subsidiary, or enter into substantially new lines of business, which were not in
existence as of the January 1, 2005. (See Staff/900, Morgan/27, lines 12-16.)

OEUC proposes asimilar Condition 33. See Oregon Electric/501, Davis/8.

Both staff and OEUC agree the Commission should have adequate notice of any actions
taken by OEUC, PGE and their related subsidiaries to establish substantially new lines of
business. See Staff/900, Morgan/27; Staff/1100, Hathhorn/3; Oregon Electic/600, Wheel er/21.
The difference between the two conditions is (1) the percentage of consolidated debt below
which the condition does not apply (Oregon Electric proposes 70%, 60% for staff), and (2)
staff’ s condition requires the Commission’s prior consent, while OEUC’ s merely requires prior
notice to the Commission.

OEUC asserts its more generous debt level “will not unnecessarily or unduly restrict
Oregon Electric’' s and PGE’ s ability to respond to evolving business opportunities.” Oregon
Electric/600, Wheeler/21. Staff is not persuaded by OEUC' s bald statement that staff’s
condition would unduly restrict OEUC’ s or PGE’s ahilities to seize new business opportunities.
Further, OEUC’ s condition is nothing more than a reporting requirement. The risks inherent
with this transaction, discussed earlier, especially the amount of debt involved, make it prudent
for the Commission to keep control over the actions taken by the companies to expand into new
lines of business. Simply stated, staff’s condition, requiring the Commission’s prior consent,
preserves the Commission’s authority, OEUC’ s does not.

Condition 34
Staff’s Condition 34 isfound at Staff/801, Conway/13. OEUC has proposed identical

language for this condition. See Oregon Electric/501, Davis/9.

The Applicants will file a Master Services Agreement, which includes agreed-upon
terms and conditions, no later than 30 days after afinal order in UM 1121 isissued
approving the transaction. (See Staff/1100, Hathhorn/5, lines 3-15.)

3. Additional Conditions

In addition to staff’ s recommended conditions, staff has reviewed the parties’ surrebuttal

testimony, which includes recommended conditions from other parties. While staff did not
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recommend the conditions listed below, it has reviewed these conditions and agrees that these
conditions should be included in a package of conditions that would allow the Commission to

approve this transaction.

Condition 35

PGE will be operated as a corporate and lega entity separate from all of its
affiliates as defined by ORS 757.015. See ICNU/301, Schoenbeck/2.

Condition 36

PGE'’ s revenue requirement shall not include more than 50% of the total fees and
costs of PGE’s Board of Directors. This does not preclude any party from
advocating that ratepayers pay less than 50% of the total fees and costs of PGE’s
Board of Directors. See ICNU/301, Schoenbeck/4.

Condition 37

Oregon Electric and PGE commit that a representative from each customer group
that is precertified to receive intervenor funding pursuant to OAR 860-012-0100
may attend no less than two (2) of the regular meetings of the PGE Board of
Directors per year. Attendance of customer groups of any more than two (2) of the
regular meetings of the PGE Board shall be allowed at the Board’ s discretion. At
each PGE Board meeting in which arepresentative of a customer group attends,
PGE shall permit each customer group to make a presentation to the Board. See
ICNU/301, Schoenbeck/4.

Condition 38

Oregon Electric and the City of Portland commit to make all reasonable efforts to
develop and obtain approval of amodern utility franchise between PGE and the
City of Portland within twelve months following the completion of the acquisition.
See COP/101, Anderson/3.

OTHER MATTERS
1. Likely Outcome should the Commission deny the Application
If the Commission does not grant the Applicants' petition to purchase PGE, the most
likely scenario is Enron would continue to own the company for alimited period of time.

Ultimately, should Enron not seek another buyer for the company, the most likely scenario is
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Enron would distribute PGE’ s stock to Enron’s creditors and PGE would once again become a
publicly traded, stand-alone company.

Enron owns 100% of PGE’ s issued and outstanding common stock. Enron/1, Bingham/1.
Enron filed for Chapter 11 bankruptcy on December 2, 2001. Id. The caseis currently pending
before the United States Bankruptcy Court for the Southern District of New Y ork, Case No. 01-
16034(AJG) (Bankruptcy Court). Id. at 1-2. While PGE is not itself in bankruptcy, its stock is
amajor Enron asset of the Enron bankruptcy estate and the shares will be disposed in the manner
approved by the Bankruptcy Court. Id.

The bankruptcy case is extremely complex, as shown by Staff/1400. However, Enron
witness Robert S. Bingham provides a good description of both the significant eventsin the
bankruptcy proceeding, as well asthe likely future for PGE should the Commission reject the
Applicants’ petition. Enron’s sale of PGE is governed by a Plan approved by the Bankruptcy
Court. Id. Under the Plan, if the Commission does not approve the sale of PGE to OEUC,
Enron may still try to sell PGE to another buyer. If that occurs, then the prospective new buyer
would have to gain the Commission’s approval for the sale under ORS 757.511.

If the Commission rejects the current Application, and if Enron does not sell PGE to
another buyer, then the Plan provides for the distribution of Enron’ s interest in PGE to Enron’s
creditors. Enron/1, Bingham/4. The distribution of PGE’s stock to Enron’s creditors would
occur through a series of events which may take several years. 1d. The Commission’s authority
to oversee the process under ORS 757.511 depends on the mechanism used to distribute the
shares. An ORS 757.511 review would be triggered if the shares are distributed directly to
Enron’s creditors, and one or more creditors receives shares totaling 5% or more of the voting
shares of PGE. See ORS 757.511, 757.015. It is possible that other mechanisms for distributing

the shares would also require the Commission’s review. See generally Enron/1, Bingham/5-8.°

® ORS 757.511 could also be triggered if the PGE shares were initialy held in atrust for
distribution to Enron’s creditors. However, Enron’s counsel Mike Morgan stated at the
evidentiary hearings that Enron no longer intends to use atrust to distribute PGE’s shares. See
Transcript October 20, 2004 at pages 6 — 7 (Mike Morgan statement).
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Mr. Bingham estimates that the conditions for the stock distribution to commence could occur as
early asthe last half of 2005. Enron/2, Bingham/5.

Should PGE end up as a publicly traded, stand-alone company, the Enron conditions
would terminate. Similarly, staff’s conditions necessary to recommend the Commission approve
the current Application would have no application to PGE as a stand-aone, publicly traded

company.

2. The Commission should continue its current policy of viewing a utility’ s taxes on a stand-
alone basis

The Commission should continue its current practice of viewing a utility’ staxeson a
stand-alone basis because it reflects the costs of the utility’ s regulated operations. See
Staff/1200, Johnson/1; see also Staff/500, Johnson/2-3. The Commission, in addition to most, if
not all, other state commissions view a utility’s taxes on a stand-alone basis, which protects the
utility from the business risks at the parent and subsidiary level. See Staff/1200, Johnson/1-2.

The Commission should not adopt a true-up mechanism (customers pay only what the
utility owes) for taxes because such a mechanism would likely raise PGE’ s costs due to a
probable lossin its currently available accelerated tax depreciation, the loss of which would
increase PGE's cost of service because customers would not receive the benefit of accumul ated
deferred income taxes as areduction to rate base. Seeld. at 2-3; see also Staff/500, Johnson 2-4.
In addition, atrue-up mechanism increases the risks that customers may be exposed to the
financial impacts (i.e. higher rates) of non-normalized weather and hydro conditions. Seeld. at 3.

The Commission should not alter its current policy of viewing a utility’ s taxes on a stand-
alone basis. This policy correctly reflects the costs of the utility’ s regulated operations and
protects customers from potential business risks at the parent and subsidiary level. In addition, a
tax true-up mechanism would likely raise PGE’s costs due to the loss of its currently available
accelerated tax depreciation and, therefore, potentially raise customer rates.

Iy
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3. Unlawfulness of CUB’s proposed “ end game” condition

CUB proposes a condition that gives the City of Portland (or other public entity
designated by the City) the option to buy all of PGE’s assets, if TPG does not create a publicly-
traded corporation through a public stock offering. See CUB/300, Jenks-Brown/33; See also
CUB/325, Jenks-Brown/1 (language of CUB’s proposed condition). The price of PGE would
apparently be determined through an arbitration process. Seeld. at 34. In essence, CUB is
reguesting that the Commission make a decision today about what will be best for PGE’s
customers and the public generally at some unknown future time.

The Commission should not adopt CUB’ s proposed condition. Besides the serious policy
implications raised by making a decision today about what will be best in the future, ORS
757.511 does not allow the Commission to expand its authority to pick one possible purchaser
over another. For example, the Commission certainly could not require the Applicants to sell
PGE'’ s assets to only ABC Corporation. ORS 757.511 alows the Commission to approve or
deny applications to acquire PGE but does not alow the Commission to eliminate otherwise
qualified future potentia buyers.

The Commission’sroleisto provide rate and service regulation for customers of
investor-owned public utilities. See ORS 756.040; 757.005. While ORS 757.511 permits the
Commission to place conditions on the manner in which an applicant will operate a public utility
and provide net benefits to the utility’ s customers, absolutely nothing in the statute suggests that
the Commission has the authority to adopt a condition that favors one buyer and eliminates other
gualified — and potentially more advantageous - buyers.

If any future sale by the Applicant falls within ORS 757.511, or within any authority the
Commission has at the time, the Commission will use its authority to protect customers affected
by the proposed sale. However, there is nothing in ORS 757.511 that currently gives the
11
111
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Commission the authority to discriminate against potential qualified buyers and provide that any
future sale must be to a public entity only, if thereis not a public stock offering.*
This Commission cannot, and should not, determine that it isin the best interests of
PGE'’ s customers and the public generally that the City (or its designee) be given an option to
buy all of PGE’s assets at some unknown future time, if TPG does not create a publicly-traded
company through a stock offering. CUB'’s proposed condition is unlawful and should be
rejected.
111
111
111
111
111
111
111
111
111
111
111

19 cUB’s proposed condition also raises the question of whether this Commission can legally
bind future commissions and give a public entity a preferential option to buy PGE at the some
uncertain future time. CUB’ s request to bind afuture Commission, at the expense of any other
qualified buyer, is contrary to the Commission’ s authority under ORS 756.568, which allows the
Commission to rescind, suspend or amend an order at any time. The only potential way that this
Commission could bind a future commission would be if the Commission entered into a contract
with autility or customer group. Thereis nothing in ORS 757.511 that suggests the conditions
the Commission may impose on an application rise to the level of a contract that afuture
Commission may not ater.

In addition, CUB’s proposed condition raises the question of whether the Commission
would commit aregulatory taking by restraining the sale of PGE’s assets. In this context, staff is
concerned with the reduction in market value of the public utility, which is certainly probable, if
the Commission limits the market for the resale of PGE.
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1 CONCLUSION
2 For the reasons stated, staff asks the Commission to deny the Applicants’ Application.
3 However, the Commission may find the Application, with staff's conditions, satisfies ORS
4 /57511
5
5 DATED this____ day of November 2004.
7 Respectfully submitted,
8 HARDY MYERS
9 Attorney Generad
10
11 Michael T. Weirich, #82425
Jason W. Jones, #00059
12 Assistant Attorneys General
Of Attorneys for the Public Utility Commission
13 of Oregon
14
15
16
17
18
19
20
21
22
23
24
25
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ATTACHMENT A

STAFF'SCONDITIONS
(asrevised)

. PGE and Oregon Electric shall maintain separate books and records. All PGE
and Oregon Electric financial books and records shall be kept in Portland,
Oregon.

. Oregon Electric and PGE shall exclude from PGE’s utility accounts all
goodwill resulting from this acquisition.

. Oregon Electric and PGE shall exclude all costs and fees of the acquisition,
including, but not limited to, all costs and fees associated with gaining
regulatory approval before the Oregon Public Utility Commission, Nuclear
Regulatory Commission, Federal Energy Regulatory Commission, Federd
Trade Commission, Securities Exchange Commission, costs and fees associated
with forming Oregon Electric, and any banking or financial institution fees
associated with the creation of Oregon Electric and the financing and closing of
the Acquisition from PGE'’ s utility accounts. Within 90 days following the
completion of the transaction, Oregon Electric will provide a preliminary
accounting of these costs. Oregon Electric and PGE agree to provide the
Commission afinal accounting of these costs within 30 days following the
completion of the final accounting related to the transaction.

. Unless such adisclosure is unlawful, Oregon Electric shall notify the
Commission of:

a. Itsintention to transfer more than 5 % of PGE’ s retained earnings to
Oregon Electric over a six-month period, at least 60 days before such a
transfer begins.

b. Itsintention to declare a specia dividend from PGE, at least 30 days
before declaring each such dividend.

c. Itsmost recent quarterly common stock cash divided payment from
PGE within 30 days after declaring each such dividend.

. Subsequent to its purchase by Oregon Electric, PGE shall continue to perform
under the Service Quality Measures (*SQM”), as set forth in Stipulations for
PGE Service Quality Measures UM 814/UM 1121 dated July 13, 2004, for a
period of ten full calendar years after the date the current SQM is scheduled to
retire. Nothingin any provision of this Stipulation is intended to affect the
Commission’ s authority to directly administer the stated terms of the SQM.
Notwithstanding the provisions described in this paragraph, the parties have
agreed to replace the current R4 measurement with a CAIDI-related
measurement, and further that PGE will maintain records of outages longer than
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three hours. In addition, PGE agrees to work with ICNU to evaluate and, if
necessary, develop additional service quality standards related to serviceto
industrial customers.

PGE and Oregon Electric shall maintain separate debt ratings and, if more than
$5 million of preferred stock is outstanding, then PGE and Oregon Electric
shall maintain separate preferred stock ratings.

The Commission or its agents may audit the accounts of Oregon Electric, its
affiliates, and any subsidiaries that are the bases for chargesto PGE to
determine the reasonabl eness of allocation factors used by Oregon Electric to
assign costs to PGE and amounts subject to allocation or direct charges.
Oregon Electric agrees to cooperate fully with such Commission audits. (See
Staff/1100, Hathhorn/2, line 20 through Hathhorn/3, line 5.)

Oregon Electric and its affiliates shall not allocate to or directly charge to PGE
expenses not authorized by the Commission to be so allocated or directly
charged. (See Staff/1100, Hathhorn/3, lines 6-10.)

PGE shall maintain its own accounting system. PGE and Oregon Electric shall
maintain separate books and records, both of which shall be kept in Portland,
Oregon. (See Staff/1100, Hathhorn/3, lines 11-14.)

If the Commission believes that Oregon Electric and/or PGE have violated any
of the conditions set forth herein, any conditions contained in other stipulations
signed by Oregon Electric and PGE, or any conditions imposed by the
Commissionin itsfina order approving the Application (collectively, the
“Conditions”), then the Commission shall give Oregon Electric and PGE
written notice of the violation.

a. If theviolationisfor failureto file any notice or report required by the
Conditions, and if Oregon Electric and/or PGE provide the notice or
report to the Commission within ten business days of the receipt of the
written notice, then the Commission shall take no action. Oregon
Electric or PGE may request, for cause, permission for extension of the
ten-day period. For any other violation of the Conditions, the
Commission must give Oregon Electric and PGE written notice of the
violation. If such failure is corrected within five business days of the
written notice, then the Commission shall take no action. Oregon
Electric or PGE may request, for cause, permission for extension of the
five-day period.

b. If Oregon Electric and/or PGE fail to file a notice or written report within the
time permitted in subparagraph a. above, or if Oregon Electric and/or PGE fail
to cure, within the time permitted above, a violation that does not relate to the
filing of a notice or report, then the Commission may open an investigation,
with an opportunity for Oregon Electric and/or PGE to request a hearing, to
determine the number and seriousness of the violations. If the Commission
determines after the investigation and hearing (if requested) that Oregon
Electric and/or PGE violated one or more of the Conditions, then the
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Commission shall issue an Order stating the level of penalty it will seek.
Oregon Electric and/or PGE, as appropriate, may appea such an order under
ORS 756.580. If the Commission’s order is upheld on appeal, and the order
imposes penalties under a statute that further requires the Commission to filea
complaint in court, then the Commission may file acomplaint in the
appropriate court seeking the penalties specified in the order, and Oregon
Electric and/or PGE shall file aresponsive pleading agreeing to pay the
penalties. The Commission shall seek a penalty on only one of Oregon
Electric or PGE for the same violation.

c. The Commission shall not be bound by subsection (a) in the event the
Commission determines PGE and/or Oregon Electric has violated any of the
material conditions, contained herein, more than two times within arolling
24-month period.

d. PGE and/or Oregon Electric shall have the opportunity to demonstrate to the
Commission that subsection (c) should not apply on a case-by case basis. (See
Staff/800, Conway/8, line 3 through Conway/9, line 2.)

Oregon Electric shall maintain and provide the Commission unrestricted accessto a
record of each instance in which TPG Applicants withhold their consent to a decision
of the PGE Board of Directors. The record shall detail the basis for the decision,
including any governing report or document that memorializes the exercising of the
consent rights and shall identify the persons involved in making the TPG Applicant
Consent Rights decision. Oregon Electric shall provide the records to the
Commission upon request. Nothing in this condition shall be deemed to be awaiver
of Oregon Electric’s or PGE’ s right to seek protection of the information. Nothingin
this paragraph shall prevent the Commission from disclosing to the public the number
of times the TPG Applicants exercised their consent rights within a certain period of
time. (See Staff/900, Morgan/18, line 22 through Morgan/19, line 2.)

Oregon Electric and PGE shall maintain and provide the Commission
unrestricted access to al books and records of Oregon Electric and PGE that are
reasonably calculated to lead to information relating to PGE, including but not
limited to, Board of Directors Minutes, Board Subcommittee Minutes, and
other Board Documents. (See Staff/900, Morgan/18, line 35 through
Morgan/19, line 5.)*

n Staff/801, staff’s conditions 12, 15, and 19 contain sentences that provide that nothing in the condition
shall be deemed awaiver of Oregon Electric’s or PGE right to seek protection of the information. In
Oregon Electric/501, Oregon Electric language does not contain these sentences. However, Oregon
Electric includes a General Provision A that provides that nothing in the conditions affects any party’s
rights to seek protection of information or documents under the Commission normal rules unless expressly
waived.

Substantively, staff and the Applicants agree and it is merely at matter of form as to whether condition 12,
15, and 19 contain an explicit recognition of Oregon Electric’s or PGE’sright to seek protection of the
information or whether a general provision is added that provides the same protection for conditions 12, 15,
and 19. For purposes of these specific conditions, staff supports ageneral condition that provides:
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13. PGE and Oregon Electric shall notify the Commission within 30 days of the
formation of any subsidiary. Such notice shall include a copy of the business
plan and capitalization strategy, as well as any planned or anticipated
transactions of the subsidiary with PGE or Oregon Electric as applicable.

14. Oregon Electric and PGE shall provide the Commission access to all books of
account, aswell as all documents, data and records of their affiliated interests,
which pertain to transactions between PGE and all its affiliated interests, unless
such transactions are exempt under applicable laws or the Master Services
Agreement. (See Staff/1100, Hathhorn/4, lines 5-11.)

15. Inthe event of adispute between the Commission or Commission Staff and
Oregon Electric or PGE regarding a request made pursuant to the Acquisition
Conditions, the parties agree that an Administrative Law Judge (ALJ) shall
resolve the dispute as follows:. (i) within ten (10) business days Oregon Electric
or PGE shall deliver to the ALJ the books and records responsive to the request
and shall indicate the basis for the objection; (ii) Staff may respond in writing
and Oregon Electric and/or PGE may reply to Staff’s response; (iii) the ALJ
shall review the documentsin private; and (iv) the ALJ shall issue aruling
determining whether the documents (a) are reasonably calculated to lead to the
discovery of relevant information, and, if so, (b) whether the documents should
receive the protection requested. The ALJ shall use this standard whether or
not the Commission or Commission Staff is making the request in connection
with an open docket. Nothing in this provision shall affect the right of Oregon
Electric or PGE to request that the Commission treat the documents as exempt
from disclosure to third parties under applicable law.

16. PGE will not make any distributions to OEUC that would, or could reasonably
be expected to, cause the common equity portion of PGE’ s total capital
structureto fall below 48 percent. (See Staff/900, Morgan/19, line 7 through
Morgan/20, line 10.)

a. “Tota capital structure” is defined as common equity, preferred equity, and
long-term debt.

b. “Long-term debt” is defined as (1) outstanding debt with aninitial term of
more than one year plus the sum of committed and drawn balances greater
than $150 million on any of PGE’s unsecured revolving lines of credit
(Unsecured Revolvers) less any balances related to collateral or security
provided to counterparties for power supply and related agreements necessary
to meet PGE’ sretail loads and other firm commitments consistent with those
activities recognized in rates; and (2) the sum of committed and drawn
bal ances on PGE'’ s secured revolving lines of credit (Secured Revolvers).

“Nothing in conditions 12, 15, and 19 shall be deemed awaiver of OEUC’ s or PGE’sright to seek
protection of the information under the Commission’s normal rules.”
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c. A “committed balance’ isthe sum of commitments used to support any
borrowing capacity or other purposes, such asa commercial paper program.

d. A “drawn baance” issum of amounts drawn against the Revolvers.

e. Hybrid securities (e.g. convertible debt) will be assigned to equity and long-
term debt based on the characteristics of the hybrid security. The
Commission, prior to their issuance, will determine the assignment of the
equity and debt characteristics.

Oregon Electric agrees that the customers shall be held harmlessif PGE’s return on
common equity and other costs of capital viewed on a stand-alone basis will not rise
asaresult of Oregon Electric’s ownership of PGE. These capital costs refer to the
costs of capital used for purposes of rate setting, avoided cost calculations, affiliated
interest transactions, least cost planning, and other regulatory purposes. (See Oregon
Electric/501, Davig/5).

Oregon Electric agrees that the customers of PGE shall be held harmless if PGE’s
revenue requirement, viewed on a stand-alone basis, is higher due to Oregon
Electric’'s ownership of PGE.

Oregon Electric and PGE shall maintain (for arolling five-year period) and provide
the Commission unrestricted accessto all written information provided to stock or
bond rating analysts, which directly or indirectly pertainsto PGE or any affiliate that
exercises influence or control over PGE. Such information includes, but is not
limited to, reports provided to, and presentations made to, stock and bond rating
analysts. For purposes of this condition, “written” information includes, but is not
limited to, any written and printed material, audio and videotapes, computer disks and
electronically-stored information.

Oregon Electric agrees to provide a guaranteed rate credit in the amount of $75
million to PGE’s customers. The amount of this credit will be $15 million per year
for 5 years beginning with 2006. PGE shall establish a balancing account and credit
that account with the $15 million annual credit, beginning on January 1, 2006, and
each subsequent January 1, through 2010. The balancing account will accrue interest
on the unamortized balance at PGE’ s authorized rate of return. Beginning January 1,
2006, PGE will amortize amounts in the balancing account on an equal cents per kWh
basis, as acredit to customers’ distribution rates. PGE will exclude all effects of the
rate credit from the company’ s results of operations and any rate review. (See
Staff/800, Conway/9-14)

To the extent that PGE incurs or suffers aloss that is subject to indemnification under
the Stock Purchase Agreement, Oregon Electric will direct Enron to pay the benefit of
such indemnity directly to PGE.

Oregon Electric and PGE agree to submit afinal “transition plan” to the Commission
within one year of closing. The plan shall detail, through benchmarking review and
other analysis, the areas where efficiencies and/or cost-cutting efforts could occur,
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identify process improvement plans, and will provide annual estimates of the
expected savings. (See Staff/1000, Durrenberger/3, lines 14-17.)

23. PGE agrees to the following with respect to its non-fuel operation and maintenance
(O&M) expenses and capital expenditures:

a. PGE shall file with its Results of Operations report an O& M expense
and capital expenditure update report (OMCE Update). Using
individual FERC accounts for O&M (i.e., FERC Accounts 500
through 598 and 901 through 923), and Construction Work-in-
Progress (CWIP) costs by functiona areas, the OMCE Update will
compare the actual O&M and capital expenditures for the most recent
past year with (@) the current year’s budgeted O& M and capital
expenditures, and (b) the average of the preceding three calendar
years actual O&M and capital expenditures. The OMCE Update will
also compare actual O& M costs by functiona areafor the most recent
past year to the last approved test year revenue requirement. The
OMCE Update will include a written narrative description of the
reasons for major variances between the compared accounts, including
accounting changes and the most recent organization chart for PGE. If
requested, PGE shall present the mgjor findings of the OMCE Update
at a Commission meeting.

b. After completing and presenting its third OM CE Update, PGE may
petition the Commission to terminate this condition. The Commission
shall provide PGE and other interested parties an opportunity to be
heard with respect to the termination.

24. Within the first seven years after closing, PGE agrees, if directed by the Commission,
to conduct an audit, at its shareholders’ expense, using an independent auditor
approved by the Commission. The shareholders will bear the expense of the audit up
to $400,000. Thisaudit will include an examination that includes, but is not limited
to, the following areas:

Strategic and operational planning;

Budgeting;

Capital expenditures;

O&M expenditures;

M easures of work planned and performed;

Maintenance planning, per formance, and backlogs;

Perfor mance measur ement/Benchmarking; and

Comparative and trended expenditures and work performance.
(Staff/1000, Dirrenberger/5, lines 6-9.)

25. After closing, each PGE distribution to OEUC will be used by OEUC exclusively to
pay operating expenses and debt service for at least five years and until al of the
following conditions are met: (See Staff/900, Morgan/21, line 9 through Morgan/22,
line5.)
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a The sum of the drawn balances of all PGE’s Secured Revolversis zero
and there had not been a balance for three months; and

b. OEUC has paid down at least $250 million of its outstanding debt as
compared to the level of outstanding debt at closing including the catch-up
dividend from PGE.

26. No company, entity or person, other than PGE, shall use PGE’ s regulated assets as

27.

28.

29.

30.

31

collateral for any loan, guarantee or other such use without prior expressed
Commission approval. (See Staff/900, Morgan/22, lines 7-21.)

OEUC shall not re-leverage, i.e. increase the amount of its outstanding long-term debt
once such debt has been liquidated, if the increased debt would, or could reasonably
be expected to, bring the consolidated capital structure below 40% common equity.
(See Staff/900, Morgan/22, lines 23 through Morgan/23, line 6.)

After closing, the TPG entities, in aggregate, will not allocate or direct bill OEUC for
any goods, services, supplies or assets in excess of $5 million per year in total.

PGE agrees to work in good faith with Staff and other interested parties to develop
and present to the Commission, within 270 days of the closing of the transaction, a
billing accuracy SQM consistent with Staff/702. At the time of the presentation to
the Commission, parties, including PGE, may present their views to the Commission
on the necessity for and content of the SQM.

Oregon Electric shall provide areport to the Commission, on a semiannual basis, that
details the date of each instance the TPG Applicants withheld their consent to a
decision of the PGE Board of Directors and names the Consent Right that was
triggered. (See Staff/900, Morgan/25, lines 8-11.)

The following actions shall be reported to the Commission by TPG Applicants or
Oregon Electric, as appropriate, within 30 business days after their occurrence:
a. Any change of control of the General Partner of either of the TPG
Applicants.
b. Any change in the ownership interest in Oregon Electric or any of the
TPG fundsinvesting in Oregon Electric.
c. Any amendment to the terms and conditions of Oregon Electric’s
Operating Agreement.
d. Any amendment to the terms and conditions of the Limited Partnership
Agreement of either of the TPG Applicants.
e. Any designation, appointment, election, removal or replacement of any
Member or Manager at Oregon Electric by avote, approval or consent of a
majority of the Members.
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The following actions shall be reported to the Commission by TPG Applicants or
Oregon Electric, as appropriate, within 30 business days after their occurrence:
a. Any change of control of the General Partner of either of the TPG Applicants.
b. Any change in the ownership interest in Oregon Electric or any of the TPG
funds investing in Oregon Electric.
c. Any amendment to the terms and conditions of Oregon Electric’s Operating
Aqgreement.
d. Any amendment to the terms and conditions of the Limited Partnership
Agreement of either of the TPG Applicants.
e. Any designation, appointment, election, removal or replacement of any
Member or Manager at Oregon Electric by avote, approval or consent of a
majority of the Members.

Beginning twelve months following the closing, Oregon Electric will prepare
and make available to the Commission and the public, on a quarterly and
annual basis, financial and operating disclosure reports that are equivalent in
scope to that of Form 10-Q and Form 10-K reports filed with the U.S.
Securities and Exchange Commission. (See Staff/900, Morgan/26, line 22
through Morgan/27, line 7).

Until the total consolidated debt at OEUC isless than 60% of total capital,
Oregon Electric and PGE shall not, without the prior consent of the
Commission, directly or indirectly permit any subsidiaries to; acquire,
incorporate or otherwise organize any subsidiary, or enter into substantially
new lines of business, which were not in existence as of January 1, 2005. (See
Staff/900, Morgan/27, lines 12-16.)

. The Applicants will file a Master Services Agreement, which includes agreed-

upon terms and conditions, no later than 30 days after afinal order in UM 1121
isissued approving the transaction. (See Staff/1100, Hathhorn/5, lines 3-15.)

PGE will be operated as a corporate and legal entity separate from all of its
affiliates as defined by ORS 757.015. See ICNU/301, Schoenbeck/2.

PGE'’ s revenue requirement shall not include more than 50% of the total fees
and costs of PGE’s Board of Directors. This does not preclude any party from
advocating that ratepayers pay less than 50% of the total fees and costs of
PGE's Board of Directors. See ICNU/301, Schoenbeck/4.

Oregon Electric and PGE commit that a representative from each customer
group that is precertified to receive intervenor funding pursuant to OAR 860-
012-0100 may attend no less than two (2) of the regular meetings of the PGE
Board of Directors per year. Attendance of customer groups of any more than
two (2) of the regular meetings of the PGE Board shall be allowed at the
Board' s discretion. At each PGE Board meeting in which arepresentative of a
customer group attends, PGE shall permit each customer group to make a
presentation to the Board. See ICNU/301, Schoenbeck/4.

Oregon Electric and the City of Portland commit to make all reasonable efforts
to develop and obtain approval of amodern utility franchise between PGE and



ATTACHMENT A

the City of Portland within twelve months following the completion of the
acquisition.
See COP/101, Anderson/3.



