Ho1.BrOOK & SEIFERT LLC

Attorneys at Law

P.O. Box 2087 Newport OR 97365 Phone (541) 265-2080 Fax (541) 265-2131

Douglas R. Holbrook Ronald H. Seifert

February 1, 2011

Public Utility Commission for Oregon
Attn: Filing Center

PO Box 2148

Salem OR 97308-2148

RE: UM 1484 CenturyLink/Qwest

Intervenors’ City of Lincoln City, Lincoln County, Tillamook County & Parker
Telecommunications (“Coastal Intervenors™)

Dear Filing Center:

I enclose the original and five copies of the Coastal Intervenor’s Closing Rebuttal brief
submitted post-hearing.

Thank you for your attention. If you have any questions or concerns, please feel free to
contact me.

Douglas R. Holbrook

cc: Service List [110201 Itr to PUC.wpd]
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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UM 1484
In the Matter of )
) COASTAL INTERVENORS’
CENTURYLINK, INC. ) CLOSING REBUTTAL BRIEF
)
Application for merger between CenturyTel, )
Inc. and Qwest Communications International, )
Inc. )

INTRODUCTION

The Coastal Intervenors, consisting of Lincoln City, Parker Telecommunications,
Lincoln County and Tillamook County jointly submit this Closing Rebuttal Argument Brief
and incorporate herein their Objection to Stipulation, filed December 14, 2010, and the
condition lénguage therein.

ARGUMENT

It seems obvious to point out that a problem has to be defined before the solution may
be formulated. However, the stipulation’s Condition 26 fails to do that. See Coastal
Intervenor’s Closing Brief.

Commission decisions must be supported by substantial evidence. Citizens Utility
Board v. Public Utility Commission, 128 Or. App. 650, 877 P.2d 116, rev. den 320 Or. 272
(1994). OAR 860-0012-0450.

The Applicants’ brief first denies there is a problem (despite the overwhelming
evidence in the record to the contrary), and then trots out an argument already dismissed at

the hearing: that the provisions in the order granting intervenor status limits what the Coastal
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Intervenors can ask in this merger'. As Judge Arlow aptly pointed out at the hearing, because
the Applicants have agreed to Condition 26, the Coastal Intervenors may argue whether its
terms are adequate. It would be unfair to allow the applicants to agree to “specific direction
of resources or managerial decisions. . . with respect to the provision of particular services to
a particular area. . .” and silence the supposed beneficiaries of that merger condition from
challenging its sufficiency. Any party may file objections to a stipulation, and the Coastal
Intervenors have done that.

The Applicants complain that an adequate factual record could not be developed, yet
they agreed to the condition, and failed to rebut any of the Coastal Intervenors’ August, 2010
testimony which overwhelmingly establishes the problem and the solution. More importantly
it is Applicants and Staff’s burden to establish a factual basis for their stipulation.

Applicants next point to the unsupported and discredited testimony of Michael
Dougherty to support the Condition. See discussion in Coastal Intervenors’ Closing Brief. In
contrast, Dr. Edwin B. Parker’s testimony (Parker 100) states his qualifications as an expert
in rural telecommunications, his knowledge of the problem with the existing telephone
network serving the Coastal Intervenors’ geographic areas, and its solution. Neither
Applicants nor staff have attempted to rebut this expert testimony, but instead support a
condition that does not address the problem, or at the very least, they have failed to explain
how the condition will address the problem. This despite the Applicants having 100% of the
technical resources to do so, they have failed to present any evidence to support the condition
as it is written.

Applicants then rely upon Mr. Dougherty’s hearsay statement that the Office of

Emergency Management (OEM) supports the condition as written. Besides being hearsay,

! CenturyLink and Quest’s Opening Post-Hearing Brief (“Applicants’ Post Hearing
Brief”) pages 44-46.
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this record does not establish what qualifications the OEM has for advancing any opinion on
the technical solutions for the network problem. Thus, this is not substantial evidence.

Applicants are wrong to state that CUB “concurs that the conditions the Coastal
Intervenors propose are unnecessary.” (Applicants’ Opening Post Hearing Brief, page 46.)
There is no position taken in CUB’s brief on this condition and CUB’s position is not
evidence the condition is adequate. In Gordon Feighner’s testimony, he noted the high rate of
outages and community isolation from lack of telecommunications access, and then stated,
“CUB thoroughly supports the upgrading of the telecommunications infrastructure in this part
of the state, either through a physical link between Newport and Lincoln City or some other
form of network redundancy.” CUB/100 Feighner/3.

The PUC Staff makes most of the same arguments as did Applicants. Staff
incorrectly states the limit of the Commission’s jurisdiction to “doing no harm.” Opening
Brief by Staff, page 3. The Commission’s jurisdiction per statute is also to ensure adequate
service. See ORS 756.040(1).

After correctly summarizing the Coastal Intervenor’s objections and recommended
added language for the condition, Staff baldly states at page 23:

Staff does not recommend that the Commission impose these
conditions. The construction of a physical link addresses concerns
regarding lack of network redundancy. To the extent that stakeholders
want additional protection, it is not necessarily appropriate to impose
those costs on the Merged Company. CLECS in the affected areas are
also able to address the redundancy issues.

Staff’s argument presents no evidence rebutting the overwhelming evidence in Parker
100-400. Staff’s reference to CLECS is mystifying, since the CLECS’ have no control over
the existing network infrastructure. This statement is not substantial evidence.

Staff’s brief goes on to discuss the Coastal Intervenors’ second condition, saying that

“. . .ISP operators can contract with the incumbent for Special Access services using the

physical facility required by stipulated condition 26.” This statement displays a lack of
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understanding of the condition requested and does not constitute substantial evidence. The

requested condition would require Applicants to, whenever possible, enter into agreements to

route intrastate Internet traffic only in Oregon, rather than being routed through Seattle and

California before traveling back to Oregon. The condition is supported in Parker 100.
CONCLUSION

The Commission’s decision must be based on substantial evidence. The condition as
written is not supported by substantial evidence. The substantial evidence is that Condition
26 1s inadequate to address the network reliability in the Coastal Intervenor’s geographic
area, and must be modified as the Coastal Intervenors recommend.

The substantial evidence is that Parker Telecommunications’ second condition
requiring intrastate Internet traffic remain in Oregon when possible, is reasonable, will
increase reliability and efficiency of Internet traffic to the benefit of all Oregon citizens and
businesses.

Dated this 1* day of February, 2011.

[ bt

Douglas R. Holbrook, OSB 872576
Holbrook & Seifert LLC
Special Counsel to Petitioner Lincoln City
Attorney for Parker Telecommunications
PO Box 2087, Newport OR 97365
(541) 265-2080 Fax (541) 265-2131
doug@lawbyhs.com

5%&%/

Wayne Belmont, OSB No. 841662

Lincoln County Counsel

225 W Olive Street, #101 Newport OR 97365
(541) 265-4108 Fax (541) 265-4176
wbelmont@co.lincoln.or.us

William Sargent, OSB 891678
Tillamook County Counsel

1134 Main Avenue, Tillamook OR 97141
(503) 842-4921Fax (503) 842-8862
wsargent@oregoncoast.com
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CERTIFICATE OF SERVICE

UM 1484

I certify that on this 1* day of February, 2011 I served the foregoing Coastal Intervenors’

Closing Rebuttal Brief in docket UM 1484 on each party listed in the UM 1484 PUC Service List

by email and, where paper service is not waived, by U.S. mail, postage prepaid.

Michel Singer Nelson
360Networks(USA) Inc

370 Interlocken Blvd Ste 600

Broomfield CO 80021-8015

Penny Stanley
360Networks(USA) Inc

370 Interlocken Blvd Ste 600

Broomfield CO 80021-8015
penny.stanley@360.net

Arthur A Butler

Atter Wynne LLP

601 Union Street, Ste 1501
Seattle WA 98101-3981
aab@aterwynne.com

Joel Paisner

Atter Wynne LLP

601 Union Street, Ste 1501
Seattle WA 98101-2327
jrp@aterwynne.com

Charles L Best

Attorney at Law

1631 NE Broadway #538
Portland OR 97232-1425
chuck@charleslbest.com

Richard Stevens
Central Telephone Inc
PO Box 25
Goldendale WA 98620
rstevens(@gorge.net

Certificate of Service

John Felz

Century Farm Court

5454 W 110" St KSOPKJ0502
Overland Park KS 66211
john.felz@centurylink.com

Rhonda Kent
Centurylink

805 Broadway 8" Floor
Vancouver WA 98660

ronda kent@centurylink.com

William E Hendricks
Centurylink, Inc.

805 Broadway St

Vancouver WA 98660-3277
tre.hendricks@centurylink.com

Michael R Moore

Charter Fiberlink OR - CCVII LLC
12405 Powercourt Dr

St Louis MO 63131

michael. moore@chartercom.com

Gordon Feighner

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland OR 97208

gordon@oregoncub.org

Robert Jenks

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland OR 97208
bob@oregoncub.org




Holbrook & Seifert LLC

Attorneys at Law

PO Box 2087
Newport OR 97365
Telephone (541) 265-2080 Facsimile: (541) 265-2131

doug @lawbyhs.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

G. Catriona McCracken

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland OR 97208

catriona@oregoncub.org

Raymond Myers

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland OR 97208

ray@oregoncub.org

Kevin Elliott Parks

Citizens’ Utility Board of Oregon
610 SW Broadway, Suite 308
Portland OR 97208

kevin@oregoncub.org

Charles Jones

Communication Connection
14250 SW Science Park Dr Ste B
Portland OR 97229
charlesjones@cms-nw.com

Marsha Spellman
Converge Communications
10425 SW Hawthorne LN
Portland OR 97225

mar. sha@convergecomm.com

Frank G Patrick
Corporate Lawyers PC
PO Box 231119
Portland OR 97281
feplawpc@hotmail.com

Katherine K. Mudge

Covad Communications Co
7000 N Mopac Expwy 2™ Fl
Austin TX 78731
kmudge@covad.com

K C Halm

Davis Wright Tremaine LLP

1919 Pennsylvania Ave NW 2™ Fl
Washington DC 20006-3458

kchalm@dwt.com

Certificate of Service

Brian A. Nixon

Davis Wright Tremaine LLP

1919 Pennsylvania Ave NW Ste 800
Washington DC 20006-3458

Mark P Trinchero

Davis Wright Tremaine LLP
1300 SW Fifth Ave Stee 2300
Portland OR 97201-5682

marktrinchero@dwt.com

Jason W Jones

Department of Justice

Regulated Utility & Business Section
1162 Court Street NE

Salem OR 97301-4096
jason.w.jones(@state.or.us

Edwin B Parker

Economic Development Alliance
PO Box 402

Gleneden Beach OR 9788

edparker@teleport.com

Judith Endejan

Graham & Dunn PC

2801 Alaskian Way, Suite 300
Seattle WA 98121

jendejan@grahamdunn.com

Gregory Merz

Gray Plant Mooty

500 IDS Center

80 S Eighth St
Minneapolis MN 55402

€gory.merz mlaw.com

Karen L. Clauson

Integra Telcom Inc

6160 Golden Hills Dr

Golden Valley MN 55416-1020
klcauson@integratelecom.com

Greg L. Rogers

Level 3 Communications LLC
1025 Eldorado Blvd
Broomfield CO 80021
greg.rogers@level3.com
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Adam Lowney

McDowell Rackner & Gibson PC
419 SW 11" Ave Ste 400
Portland OR 97205

adam(@mcd-law.com

Wendy McIndoo

McDowell Rackner & Gibson PC
419 SW 11" Ave Ste 400
Portland OR 97205

wendy@mcd-law.com

Lisa F Rackner

McDowell Rackner & Gibson PC
419 SW 11" Ave Ste 400
Portland OR 97205
lisa@mecd-law.com

Greg Marshall

Northwest Public Communications Council

2373 NW 185™ Avenue #310
Hillbsoro OR 97124

gmarshall@corbantechnologies.com

Randy Linderman

Pacific Northwest Payphone
PMB 300

2373 NW 185" Avenue
Hillsboro OR 97124-7076
rlinderman@gofirestream.com

Kelly Mutch

PriorityOne Telecommunications Inc
PO Box 758 :

La Grande OR 97850-6462

managers@pltel.com

Bryan Conway

Public Utility Commission of Oregon
PO Box 2148

Salem OR 97308-2148
bryan.conway@state.or.us

Michael Dougherty

Public Utility Commission of Oregon
PO Box 2148

Salem OR 97308-2148

michael.dougherty@state.or.us

Certificate of Service

Patrick L Phipps
QSI Consulting Inc
3504 Sundance Dr
Springfield IL 62711

Alex M Duarte

QWEST Corporation
310 SW Park Ave 11% Fl
Portland OR 97205-3715
alex.duarte@qwest.com

Mark Reynolds
QWEST Corporation
1600 7 Ave Rm 3206
Seattle WA 98191

mark.reynolds3@qwest.com

Diane Browning

Sprint Communications Co LP
3450 Sprint PKWY

Overland Park KS 66251

diane.c.browning@sprint.com

Kenneth Schifman

Sprint Communications Co LP
3450 Sprint PKWY

Overland Park KS 66251

kenneth.schifman@sprint.com

Kristin L Jacobson
Sprint Nextel

201 Mission St Ste 1500
San Francisco CA 94105

kristin.]l.jacobson@sprint.com

Dave Conn

T-Mobile USA Inc

12920 E 38" St

Bellevue WA 98006
dave.conn@t.-mobile.com

Lyndall Nipps

TW Telecom of Oregon LLC
9665 Granite Ridge Dr Ste 500
San Diego CA 92123
lyndall.nipps@twtelecom.com
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Barbara Young

United Telephone Company of the Northwest

902 Wasco St ORHDRAO0305
Hood River OR 97031
barbara.c.young@centurylink.com

Adam Haas

WSTC

10425 SW Hawthorne LN
Portland OR 97225
adamhaas@convergecomm.com

Rex M Knowles

XO Communications Services Inc
7050 Union Park Ave Ste 400
Midvale UT 84047
rexknowles(@xo.com

DATED this 1* day of February, 2011.
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understanding of the condition requested and does not constitute substantial evidence. The

requested condition would require Applicants to, whenever possible, enter into agreements to

route itrastate fntemel traffic only in Oregon, rather than being routed through Seattle and

California before traveling back to Oregon. The condition is supported in Parker 100.

CONCLUSION

The Commission’s decision must be based on substantial evidence. The condition as

written is not supported by substantial evidence. The substantial evidence is that Condition

26 1s inadequate to address the network reliability in the Coastal Intervenor’s geographic

area, and must be modified as the Coastal Intervenors recommend.

The substantial evidence is that Parker Telecommunications’ second condition

requiring intrastate Internet traffic remain in Oregon when possible, is reasonable, will

increase reliability and efficiency of Internet traffic to the benefit of all Oregon citizens and

businesses.

Dated this 1% day of February, 2011.

P

[ Y

Douglas R. Holbrook, OSB 872576
Holbrook & Seifert LLC

Special Counsel to Petitioner Lincoln City
Attomey for Parker Telecommunications
PO Box 2087, Newport OR 97365

(541) 265-2080 Fax (541) 265-2131
doug(@lawbyhs.com
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William Sargent, OSB 891678
Tillamook County Counsel

1134 Main Avenue, Tillamook OR 97141
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Hood River OR 97031
barbara.c.young@-centurylink.com

Adam Haas

WSTC

10425 SW Hawthorne LN
Portland OR 97225
adamhaas@convergecomm.com

William K. Sargent
Tillamook County Counsel
1134 Main Avenue
Tillamook, OR 97141
(503) 842-4921
wsargent@oregoncoast.com
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Rex M Knowles Midvale UT 84047
XO Communications Services Inc rexknowles@xo.com
7050 Union Park Ave Ste 400

DATED this 1% day of February, 2011.
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William K. Sargent, OSB# 891678
Tillamook County Counsel

1134 Main Avenue

Tillamook, OR 97141

Telephone: (503) 842-4921
Facsimile: (503) 842-8862

Email: wsargent@oregoncoast.com
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William K. Sargent
Tillamook County Counsel
1134 Main Avenue
Tillamook, OR 97141
(503) 842-4921
wsargent@oregoncoast.com
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