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)

Sprint Communications Company L.P. Sprint, Sprint Spectrum, L.P. Nextel West
Corp. and NPCR, Inc. (“Sprint”) together with T-Mobile West Corporation (" T-Mobile”),

3

referred to collectively as “Joint Wireless Carriers,” submit their Initial Post-Hearing
Brief requesting that the Oregon Public Utilities Commission (“Commission”) approve
the proposed merger of CenturyLink and Qwest Communications International, Inc.’s
regulated incumbent local exchange subsidiaries in Oregon' (collectively “Joint
Applicants” or “Merged Firm”), only if certain conditions necessary to prevent harm to
competition are imposed. These conditions would be in addition to those contained in the

Stipulation between Commission Staff, Citizens Utility Board of Oregon (“CUB”) and

Joint Applicants.

! Those operating subsidiaries include CenturyTel of Oregon, Inc., CenturyTel of Eastern Oregon, Inc. and
Untied Telephone Company of the Northwest d/b/a CenturyLink (collectively “the Century Link Oregon
ILECs™) and Qwest Corporation (“Qwest Corp.”).
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INTRODUCTION

The merger at issue here is huge. After the merger, the Merged Firm will serve a
nationwide total of 17 million access lines, more than 5 million broadband customers,
over 1.4 million video subscribers and 850,000 wireless customers, nearly doubling the
size of Qwest nationally.” In Oregon, the Merged Firm will increase its market share of
Oregon ILEC lines to 72 percent or 911,000 lines.?

The standard of review for this merger is “whether the transaction serves the
public interest by causing ‘no harm.”™ An important consideration — overlooked in this
proceeding — is “the continued existence of a robust, competitive marketplace [which] is

° Clearly, a merger of

essential to satisfying the ‘no harm’ standard for this transaction.
this magnitude raises a well-founded concern regarding the Merged Firm’s enhanced
market power and its anticompetitive behavior that would harm Oregon’s competitive
marketplace. Neither the Stipulation between the Staff/CUB and Joint Applicants nor the
Integra/Joint Applicant Settlement Agreement® sets forth sufficient conditions to prevent
harm to a robust, competitive marketplace in Oregon. In fact, without additional or

modified conditions, the merger will cause real harm to the competitive marketplace.

Therefore, as explained herein the Joint Wireless Carriers have proposed additional

* Sprint/1, Frentrup/4.

? Sprint/1, Frentrup/5

* In the Matter of Verizon Communications Inc. and Frontier Communications Corp. Joint Application for
an Order declining to Assert Jurisdiction, or, in the Alternative, to Approve the Indirect Transfer of Control
of Verizon Northwest, Inc., Order No. 10-067, Oregon Public Utility Commission, UM 1431
(2/24/10)(Verizon/Frontier Order”) p.6.

* Verizon/Frontier Order p.6.

® On December 2, 2010, the Stipulation between CenturyLink, Inc., Qwest Communications International,
Inc., the Staff of the Public Utility Commission of Oregon and the Citizens’ Utility Board of Oregon
(“Staff/CUB/Joint Applicants’ Stipulation™) was filed with the Commission. On November 9, 2010, the
Settlement Agreement between CenturyLink, Inc., Qwest Communications International, Inc. and Integra
Telecom, Inc. (“Integra Settlement”) was filed with the Commission.



conditions that will prevent such competitive harm,” which should be adopted if the
merger is approved.

The Joint Wireless Carriers request the Commission impose the following four
conditions in order to be able to find that the merger will cause “no harm™:

o No later than 30 days after the closing date of the Merger, all
legacy CenturyLink ILECs (CenturyTel and Embarq) in Oregon
must reduce their intrastate switched access rates to mirror the
intrastate switched access rates and rate structure of the legacy
Qwest ILEC in Oregon. No later than 120 days after the closing
date of the Merger, all post-merger CenturyLink ILECs in Oregon
must reduce their intrastate switched access rates to mirror the
interstate switched access rates and rate structure of the legacy
Qwest ILEC in Oregon.

e All interconnection agreements with the post-merger CenturyLink
ILECSs in Oregon should be extended forty-eight (48) months.

e All Oregon wholesale customers must be allowed to consolidate
and port their interconnection agreements within the service
territories of the post-merger CenturyLink ILECs in Oregon
(including both Legacy CenturyLink and Qwest ILECs)

e The Commission, the courts, and the FCC shall each have
jurisdiction to enforce these merger conditions, and the Merged
Firm shall be (i) liable for the attorney fees of parties who are
successful in an action to enforce the conditions, and (ii) subject to
having the condition(s) at issue in the successful enforcement
action extended an additional 48 months at the enforcing party’s
option.

7 The FCC has explicitly recognized the competitive harm risk and imposed conditions on a number of
other ILEC mergers that are similar in size to this one in order to reduce the delay and transaction costs
ILECs can impose during the interconnection agreement process. BellSouth Corporation and AT&T, Inc.
Application Pursuant to Section 214 of the Communications Act of 1934 and Section 63.04 of the
Commission’s Rules for Consent to the Transfer of Control of BellSouth Corporation to AT&T Inc., 22
FCC Red 5662, Appendix F at 5809-5810 (2007) (“AT&T/BellSouth Merger Order”); Applications of
Ameritech Corp., Transferor, and SBC Communications Inc., Transferee, for Consent to Transfer Control
of Corporations Holding Commission Licenses and Lines Pursuant to Section 214 and 310(d) of the
Communications Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s Rules, Memorandum
Opinion and Order, 14 FCC Red 14712, 4 373-376, 389 (1999).



L SPECIFIC MERGER-RELATED HARM WILL OCCUR BECAUSE THE
MERGED FIRM WILL BE ABLE TO USE ITS OWNER’S ECONOMICS
TO UNFAIRLY WIELD MARKET POWER.

Sprint witnesses Frentrup and Appleby have identified tangible competitive harm
that will result from the merger. Namely, the Merged Firm will be able to use “owner’s
economics” to avoid costs that the Merged Firm can impose on its competitors, which
will distort the competitive market.

“Owner’s economiics” 1s a commonly used term that describes the economic
benefits that stem from owning all of the network functions and facilities needed to
transmit telecommunications. The owner — the Merged Firm — incurs only the actual
network cost of the functions the network provides.® It is able to avoid paying wholesale
rates that it otherwise would have had to pay to unaffiliated companies for either

9 .
”?  The combined

transport or termination functions by keeping its traffic “on-net.
companies’ networks will allow them to enjoy significant expense savings by self-
provisioning more network services and eliminating the need to purchase these services
from a third party carrier. For instance, by adding Qwest’s comprehensive national long
distance network to CenturyLink’s existing local exchange facilities, all of the Merged
Firm’s ILECs will now enjoy significant expense savings on the long distance service
they provide. Likewise, by adding local exchange facilities, the Merged Firm long
distance providers will save money on the cost of delivering long distance calls to local
exchange customers. All other companies unaffiliated with the Merged Firm, who have

no choice but to use its network as it will cover 37 states, must continue to pay whatever

wholesale rates the Merged Firm chooses to charge.

Y Sprint/4, Appleby/7 lines 1-4.
? Jones Tr. 84, 98, 99.



The Joint Applicants identified “owmer’s economics” benefits throughout its
internal merger analysis.'® For instance, one CenturyLink document noted [Begin
Highly Confidential Data] [End Highly Confidential Data]]1 [Begin Highly
Confidential Data] [End Highly Confidential Data]'>

The most blatant illustration of the benefits the Merged Firm will receive due to
“owner’s economics’ will be its ability to avoid paying its existing bloated switched and
special access charges.'” The Joint Wireless Carriers recognize that previous rulings of
the ALJ in this docket have stated that access charges are not an issue in this
proceeding.'* They dispute those rulings and request the Commission to disregard them
because they are based upon the misperception that the Joint Wireless Carriers advocate
wholesale access charge reform in this docket. That is not the case. The Joint Wireless
Carriers request the Commission to impose a condition that is necessary to prevent
tangible competitive harm, by at least equalizing, as a first step, the disproportionate
intrastate access rates of the CenturyLink ILECs with those of the Qwest ILEC, and then
transitioning those rates to interstate levels. The request of the Joint Wireless Carriers for
a merger-related condition is no different than the request of the Commission Staff, CUB
and the Joint Applicants for the conditions in their Stipulation regarding rates. If a

condition is requested to mitigate a merger-related harm it should be considered by the

"% The Joint Applicants use this term several times in this analysis. Sprint/11; Sprint/13.

" Spriny/7.

12 Sprint/9.

" The Merged Firm will also realize owner’s economics on the incremental amount of long distance traffic
that it can move from third-party long distance transport providers currently handling it to the Qwest long
distance transport network. These long distance transport savings are calculated by comparing the price the
Merged Firm’s entities pay other carriers for long distance transport versus Qwest’s cost to carry the
incremental traffic on its long distance transport network. When a company self-provisions, the economic
cost is the actual cost the company incurs to provide the service to itself. On the other hand, when a
company must purchase the function from another carrier, the actual cost is the price the company must pay
the other carrier. Sprint/4, Appleby/5.

" See ALJ Rulings dated September 7, 2010; November 3, 2010; November 23, 2010,




Commission, which has full authority to make a rate adjustment that is necessary to avoid
competitive harm to wholesale customers due to the merger. The Commission’s
responsibilities to prevent merger-related harm extend to both wholesale and retail
customers.

The specific harm the Joint Wireless Carriers seek to avoid is graphically set forth
in Sprint/2, Frentrup Ex. 1, which shows the huge discrepancy between the intrastate
access termination rates of CenturyTel ILECs and Qwest, as well as the avoided costs
they will receive due to owner’s economics.

The Joint Applicants claim they will not be avoiding those costs because they will
maintain separate legal entities that will continue to “pay” access charges and to
“receive” access charge revenues. This is not true because accounting rules require such
intracompany transactions to offset each other.'” All of the revenues and expenses would
be reported up to the ultimate parent company, CenturyLink, Inc.'® The only real cost the
Merger Firm will experience for the network access is the much lower actual cost of the
network functionality not the inflated access charges between affiliated companies.'’

In sum, the Merged Firm will enjoy owner’s economics with respect to the cost of
local traffic termination, namely switched access and special access services. To illustrate
this benefit assume that a hypothetical medium sized business located within a
CenturyLink local service territory in Oregon, ABC Company (“ABC”), has voice and
data service needs. With three T-1 special access circuits, a long distance (“LD”) carrier

like Qwest LD or Sprint LD can connect ABC to the carrier’s network for the provision

of voice and data services. In addition to other self-provisioned network components, the

% Sprint/4, Appleby/10.
1% CTL/101, Jones, p. 3 of 3; Tr. Jones, p. 95.
" Sprint/4, Appleby/7.



carrier also would have to terminate ABC’s voice traffic to other LECs, including
CenturyLink ILECs in Oregon and across the nation. To serve ABC prior to the merger,
Qwest LD or Sprint LD would need to purchase the three T-1s from the CenturyLink
ILEC and incur terminating access charges, both intrastate and interstate, to complete
ABC’s voice calls. Each of these access services are priced far above the actual cost,'8
with the high switched and special access rates of the CenturyLink ILEC impacting
Qwest LD and Sprint LD equally. To collect a profit on the service provided to ABC and
maximize shareholder return, both Qwest LD and Sprint LD would each be forced to
price its retail service offering to ABC to recover the access costs imposed by the
CenturyLink ILEC."

Once the merger is complete, Qwest LD and the CenturyLink ILECs will be part
of the same Merged Firm. The merger has not changed the circumstances for Sprint LD,
or any other LD carrier unaffiliated with the Merged Firm, to serve ABC. To serve
ABC’s telecommunications needs, Sprint and all unaffiliated carriers will still need to
pay the same excessively high switched and special access charges to the CenturyLink
ILEC. Qwest LD will have to “pay” them, but only as a bookkeeping exercise. Qwest’s
ability to serve ABC will change because Qwest LD will view ABC’s business as an
opportunity to generate profits for the entire Merged Firm, which will only truly bear the
actual cost — not the tarriffed rates — of access.”’ The Merged Firm will be able to price
its services so as to undercut its competitors, as discussed more fully below which means

that its competitors cannot compete on a level playing field. As long as the price of

** Sprint/2, Frentrup Ex. 1. CenturyLink’s special access rates are also above actual cost. Sprint did not
demonstrate that in this proceeding, however, because no merger condition on special access services in
Oregon was requested.

¥ Sprint/4, Appleby/7-8.

% Sprint/1, Frentrup/20.



Qwest LD’s retail offering to ABC wins the bid and the price is above the actual cost of
the services provided to ABC by all the entities inside the Merged Firm, the Merged Firm
will generate a profit on ABC’s services. Unlike Sprint LD, Qwest LD no longer needs
to account for the access costs it incurs internally within the Merged Firm because those
costs to Qwest LD are revenues to a Qwest LD affiliate within the Merged Firm. Qwest
LD’s pricing decision can therefore be based on the much lower actual cost of the access
functions. The merger thus clearly will provide Qwest LD with a competitive advantage
over Sprint LD and all other non-affiliated LD Carriers attempting to bid and win ABC’s
telecommunications business. Specifically, Qwest LD will be able to price its services
low enough to undercut its competitors that must account for the excessive access
charges in their pricing decisions.

Further, in addition to the T-1 costs, as discussed above, any unaffiliated LD
carrier serving ABC will incur switched access costs to complete ABC’s voice calls. The
competitive advantage the Merged Firm’s carrier will receive is further enhanced because
of the disparity in the intrastate access rates of the CenturyLink Oregon ILECs and Qwest
Corp. While the Merged Firm’s switched access rates overall will be excessively higher
than cost, the CenturyLink Oregon ILECs’ rates are up to seven times higher than
Qwest’s. The Qwest ILEC’s current intrastate access rate is $.0110 per minute, but the
same rate for the CenturyLink Oregon ILECs is from $.0305 to $.0727. The cost of
intrastate access service is no higher than $.0007 per minute.”’ This intrastate switched
access service margin provides the Merged Firm the same type of unfair advantage in
competing for the retail services of ABC as the T-1 wholesale services did. Accordingly,

the competitive retail providers must pay the inflated access charges of the Merged

*! Sprint/2, Frentrup/1.



Firm’s ILECs, and because of this will be unfairly disadvantaged in price comparisons
with the Merged Firm’s voice service offerings in the market.

The Joint Applicants acknowledge that the access prices that the Qwest IXC will
be charged by its affiliated ILECs will not impact them financially. [Begin Highly
Confidential Data]”> [End Highly Confidential Data] This opportunity arises only
because the Merged Firm’s accounting will completely offset the excessive access rates
with the revenues recorded on an intra-company basis. The bottom line is that
competitors in Oregon will be harmed if the merged Firm is allowed to maintain the
artificially high costs it can impose upon competitors to interconnect to the Merged
Firm’s expanded network, which the Merged Firm can avoid. Telecommunications
service choices and prices for Oregon consumers will be adversely impacted.” Adopting
the conditions proposed by the Joint Wireless Carriers will prevent the competitive harm
discussed above.
1L THE MERGED FIRM’S ENHANCED MARKET POWER NEEDS TO BE

CONSTRAINED TO PREVENT HARM TO OREGON RETAIL AND
WHOLESALE CUSTOMERS

The synergies and economics of scale and scope created by this merger increase
the Merged Firm’s ability as the sole manager of the dominant ILECs in a much, much

larger service territory to engage in anti-competitive behavior more than legacy Qwest or

4

legacy CenturyLink could do absent the merger.”* As discussed above, “owner’s

2 Sprint/4, Appleby/10; Sprint/15.

* Sprint/1, Frentrup/12.

2 Sprint/1, Frentrup/12. The FCC acknowledged the increased incentive and ability for competitive harm
in the case of a merger of two ILECs in the Embarg/CenturyTel Approval Order. The FCC stated: “A
merger between two incumbent LECs may increase the merged entity’s incentive to engage in
anticompetitive behavior by allowing it to capture or internalize a higher proportion of the benefits of such
anticompetitive strategies against regional or national competitors... The larger the resulting incumbent
LEC is, the greater is its ability to internalize these spillover effects.” Staft/506; /n the Matter of



economics” enable the Merged Firm to tilt the competitive landscape in its favor, if left
unchecked.

The Joint Applicants would fend off the access reduction conditions proposed by
the Joint Wireless Carriers, claiming that they are steadily losing local access lines — that
is, traditional wireline voice service customers. This is a red herring argument because
the true economic value of the Merged Firm is not measured by the number of local
wireline voice service customers, but by the underlying combined networks of Qwest and
CenturyLink that will enable the provision of numerous other services such as broadband
Internet service and Internet protocol television (“IPTV™), either as standalone services or
bundled with traditional local and long distance voice services. The ability to offer these
other services presents a significant revenue opportunity that more than offsets any losses
attributable to a decline in traditional local voice service.

The Merged Firm’s network will provide not only the local and long-distance
voice service as it did in the past, but will also provide services to transmit data necessary
to provide Internet, video, and entertainment services. The financial viability of the ILEC
holding companies cannot be determined by examining the trend in local access lines in
isolation. The Commission must consider all of the services currently provided, as well
as the future revenue opportunities associated with services that will be provided, on the
network in evaluating the merger. Further, such consideration will show that the Merged
Firm does not require high switched access rates to cover the network costs of providing

voice services when it will be offering other telecommunications and data services that

Applications Filed for the Transfer of Control of Embarg Corp. fo CenturyTel, Inc. Memorandum Opinion
and Order, WC Docket N. 08-238, FCC 09-54 (released June 25, 2009), 933, f.n. 106.



more than cover its network costs. In short, imposing the proposed condition of the Joint
Wireless Carriers can be absorbed financially by the Merged Firm.

The Merged Firm will continue to be the dominant provider of landline service
within its service area.”” The offering of additional non-voice services will help the
Merged Firm to compete in the market. The Merged Firm believes [Begin Highly
Confidential Data]**[End Highly Confidential Data] The Joint Petitioners’ ILECs have
transitioned their networks from providing only voice service to also providing
broadband and entertainment services. As Sprint witness James Appleby explained in
filed testimony:

The ILEC copper network that was built to provide quality voice service

was augmented with DSL technology over the past ten years to provide

broadband services. This involved installing electronic components to the

network to connect customers’ local loops to transport facilities that
connect to the internet. The distance between the electronic device and

the customer’s location determines the bandwidth or speed of the

customer’s internet connection. As customers demanded faster internet

connections and the ILECs identified other services such as video
entertainment that can be provisioned over those broadband networks, the

ILECs have extended fiber facilities closer to the customers (fiber to the

node) and then installed electronics closer to the customers to connect that

fiber to the copper loops.?’

The Merged Firm has acknowledged the existing network in place will facilitate
the latest transition to provide IPTV. The Network President of CenturyLink states
[Begin Highly Confidential Data]’*[End Highly Confidential Data] Clearly, retail

customers do not view Qwest solely as a provider of local voice service. In fact, the

customers view Qwest as a broadband provider as much as they view it as a voice service

* Sprint/4, Appleby/13.
% Sprint/19.
*" Sprint/4, Appleby/14.
* Sprint/22.
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provider based on their purchase decisions.”” As a result of these additional non-voice
services, the Merged Firm has a significant opportunity to increase the average revenue
per user (ARPU). For Qwest, the mass market ARPU has increased from $45.83 in the
first quarter of 2005 to $61.64 in the first quarter of 2010, a 34.5% increase.’” In a
similar period, legacy Embarq reported consumer ARPU increasing from $49.60 in the
first quarter of 2005 to $56.71 in the first quarter of 2009, a 14.3% increase.” Clearly,
the Merged Firm has opportunities to increase ARPU given Qwest’s acknowledgment
that [Begin Highly Confidential Data]** [End Highly Confidential Data]

The Joint Petitioners’ higher revenues from additional non-voice services
contribute to higher profit margins in the mass markets — Qwest’s profit margin on mass
market revenues increased from [Begin Highly Confidential Data] [End Highly
Confidential Data]® from 2007 to 2009. In addition, the cost of Qwest’s high-speed
Internet service in 2009 was [Begin Highly Confidential Data] [End Highly
Confidential Data].*  This type of cost efficiency will clearly drive margin
improvements, especially if the Merged Firm is able to penetrate the broadband market
more deeply, as it forecasts it will.

Wireless backhaul is essential to today’s wireless services industry and to the
continued development of wireless data services. As Sprint witness James Appleby
noted in filed testimony:

Wireless services are only truly wireless for a very small portion of the
end-to-end communications path, from the customer’s handset to the

** Sprint/4, Appleby/15.

Qwest quarterly public financial statements,
°! Embarq quarterly public financial statements.
> Sprint/28.

* Sprint/29.
*d.

11



wireless cell tower. After that point they usually traverse landline
facilities. In addition, wireless customers are demanding more and more
bandwidth for the services that today’s smart phones can provide - email,
texting, and streaming mobile video - and to meet this demand wireless
carriers are augmenting the bandwidth between their cell sites and the
mobile carriers’ first switching location. Wireless carriers rely on special
access for these connections.”

The Merged Firm’s investment in FTTC means more opportunity for it to raise
revenues from the captive wireless carriers in this market. Once again, the Merged Firm
has market power as a result of the substantial service opportunities its ubiquitous
network creates, and this provides yet another opportunity for the Merged Firm to
undercut its competitors.’® The Merged Firm has significantly increased the potential
revenue it can generate from offering its many retail services to a vastly expanded
customer base. The Merged Firm also has significant opportunities to leverage its
position as a near-monopoly of certain wholesale services into the future, such as FTTC.

The ability to undercut competitors’ prices is anti-competitive and discriminatory;
it ensures competitors cannot compete on a level playing field. Ultimately, Oregon
consumers pay the price in the form of reduced competitive service options and thus
higher than necessary rates. The Joint Wireless Carriers’ proposed conditions are
necessary to ensure the Merged Firm is not enabled to wield its market power to the
detriment of its competitors and Oregon consumers. In particular, Condition One relating

to switched access charges is necessary to prevent the Merged Firm from continuing to

3 Sprint/4, Appleby/20.

*% Qwest only agrees to build FTTC [Begin Highly Confidential Data] [End Highly Confidential Data].
Sprint/34. Of the estimated [Begin Highly Confidential Data] [End Highly Confidential Data] that will
have bandwidth requirements that justify FTTC deployment by [Begin Highly Confidential Data] [End
Highly Confidential Data], Qwest already has contracts for [Begin Highly Confidential Data Sprint/34
[End Highly Confidential Data]. With paybacks guaranteed as a result of [Begin Highly Confidential
Data] [End Highly Confidential Data] and [Begin Highly Confidential Data] [End Highly
Confidential Data] Sprint/36 of the market addressed to date in Qwest’s service area, the Merged Firm
can use its near-monopoly market share of local access facilities to continue to dominate the wireless
backhaul market into the future. See Sprint/34; Sprint/36.

12



burden its competitors with exorbitant switched access rates, a burden the Merged Firm
itself will not have to bear due to owner’s economics. As a first step, the Commission
should require all the legacy CenturyLink ILECs (CenturyTel and Embarq) to reduce
their intrastate switched access rates to the intrastate rates of the legacy Qwest ILEC in
Oregon. Then, to bring the rates of all the Merged Firm ILECs closer to the actual cost of
providing switched access service, the Commission should require that the intrastate
switched access rates of all the post-merger CenturyLink ILECs (CenturyTel, Embarg,
and Qwest) be reduced to the interstate switched access rates of the legacy Qwest ILEC.
The revenue impact of the proposed access charges reductions in total, as
calculated by the Joint Wireless Carriers of [Begin Highly Confidential Data] [End
Highly Confidential Data]”’ is far less than the estimated $30.8 million Oregon-specific

8 Given the Merged Firm’s substantial

operating expenses synergies of the Merger.’
revenue growth opportunities, as discussed above, due to the merger, the access charge
reductions, needed to facilitate a truly competitive marketplace in Oregon are fully
warranted.

III. CONSOLIDATION, PORTING, AND EXTENSION OF EXISTING ICAS

MINIMIZES RISK OF ANTICOMPETITIVE BEHAVIOR WHILE
MAXIMIZING SYNERGY SAVINGS

The record in this case shows that competing carriers, including the Joint Wireless
Carriers, have a number of interconnection agreements (“ICAs™) in place with the
CenturyTel Oregon ILECs and Qwest, many of which have varying rates, terms and
conditions. Managing multiple ICAs — both across different states and within the same

state — is costly and burdensome, and increases the risk of anticompetitive behavior. In

*? Sprint/1, Frentrup/22; Sprint/3, Frentrup Ex. 2.
* Sprint/1, Frentrup/22.
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Oregon alone, CenturyLink has 37 ICAs with CLECs and 19 with wireless compam’es.39

While Qwest, a significantly larger company, has reported 127 Oregon ICAs with
CLECs,*® 19 with wireless companies in Oregon. The sheer volume of ICAs that the
Merged Firm will have in Oregon creates a heightened risk that the Merged Firm will use
its enhanced market power to raise costs for competing carriers to access its greatly
expanded network by requiring re-negotiation of critical function and pricing terms in its
ICAs. This would impose substantial transaction costs associated with the negotiation
and arbitration of ICAs under sections 251 and 252 on competing carriers.

Paragraph 28 of the Staff/CUB/Joint Applicant Stipulation ostensibly provides
some protection from the competitive harm of having to re-negotiate countless ICA’s
with the Merged Firm. That paragraph extends existing ICA’s between competing
carriers and Qwest for thirty-six months from the merger closing date. Paragraphs 28
through 41 of the Stipulation track with the provisions of the Stipulation between Integra
and the Joint Applicants which allegedly gave staff confidence “that the concerns of
competitive carriers were adequately addressed.”’ In fact, the wholesale provisions in the
Staff/CUB/Joint Applicants Stipulation, as well as the Integra Stipulation do not address
the concerns of competitive carriers — but only one such carrier, Integra. Staff Witness
Dougherty contacted no other competitive carriers before opining on the adequacy of the
wholesale provisions.* He also did not know that Integra offers services only in Qwest

4

ILEC serving areas® in Oregon, which is why the Stipulations’ wholesale terms apply,

% Sprint/1, Frentrup/24.

0 Jd. (citing Ex. 63(Qwest Response to Integra IR No. 76)).
*! Dougherty p. 24, 12/10/10.

2 TR. 171, December 17, 2010.

* Id., see also TR 74, December 7, 2010.

14



for the most part, only to the legacy Qwest ILEC and not to the CenturyLink Oregon
ILECs.

The Joint Wireless Carriers have filed formal Objections to the Staff/CUB/Joint
Applicants’ Stipulation, which fails to put in place conditions that are necessary to ensure
the existence of a robust, competitive marketplace.

A. Any Term Extension Should Cover the CenturyLink ICAs.

For no well-founded reason, the Merged Firm has refused to apply the 36-month ICA
extension to the Century/Link Oregon ILECs. The Joint Wireless Carriers have ICA’s
with those ILECs. Just as it is important for CLECs and CMRS carriers to have
certainty regarding the status of their Qwest ICAs, it is equally important to allow
CLECs and CMRS carriers to extend their ICAs with CenturyLink at their option. A
condition that extends only to the Qwest ICAs raises the costs for interconnecting
carriers as they could be forced to renegotiate and arbitrate their CenturyLink ICAs
well before the Qwest extensions expire. Rather than expending resources in
negotiating and arbitrating ICAs, interconnecting carriers would rather focus on
providing competitive services. This same concern applies for both the Qwest and
CenturyLink ICAs. Therefore, extensions of ICAs should not be limited to Qwest
ICAs.
As a condition for FCC approval in the CenturyTel/Embarq Merger,* both of the
ILECs (the CenturyTel [LECs and Embarq ILECs) agreed to extend their ICAs.” When
questioned at the December 17, 2010 hearing, CenturyLink wholesale witness Michael

Hunsucker admitted that it was possible to extend the CenturyTel and Embarq ICAs to be

MStaff/50; Marinos/29-30.
5 TR Dec. 17, 2010, p. 48 (Hunsucker).
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coterminous with the extensions of the Qwest ICAs.*® He simply said “we don’t believe
it’s appropriate to do that.” Additionally, Mr, Hunsucker could not provide any estimates
of costs to extending the interconnection agreement extension provision to the
CenturyLink ICAs.*” Thus, there are no technical or cost reasons that prevent extension
of this condition to the CenturyLink ICAs.

However, extension of Qwest ICAs but not the CenturyLink ICAs deprives
interconnecting carriers like Sprint of the efficiencies from the Merger that the Merged
Firm will achieve. Rather than allowing competitive carriers to at least work under all
existing ICAs, exempting the CenturyLink ICAs from an extension requirement will
force competitive carriers to juggle different ICAs of varying lengths. If a benefit of the
merger is to obtain true synergies, then these should be achieved in all areas of the
Merged Firm’s operations. In the end, the Merged Firm’s reluctance to extend the
extension condition to the CenturyLink ICAs is yet another vehicle for it to impose costs
upon its competitors.

B. The ICAs Should be Extended for Four Years.

The second reason Condition 28 of the Staff/CUB/Joint Applicants’ Stipulation is
insufficient is that the extension is only for three years rather than the four years that

Sprint requested in its testimony.*®

A four-year extension is more appropriate as it will
give interconnecting parties like Sprint additional time to work under the existing ICAs.

If amendments are requested by CenturyLink due to changes in the law, the existing

ICAs have provisions to address that situation. Four-year extensions rather than three-

TR Dec. 17, 2010, p.50 (Hunsucker).
*"'TR Dec. 17, 2010, p. 48 (Hunsucker).
* Sprint/1; Frentrup/26.
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year extensions will help minimize the costs that the Merged Firm can impose on its

competitors.

IV. CONSOLIDATION OF THE MERGED FIRM’S ICAs INTO ONE
STANDARD ICA REDUCES COSTS WHILE MINIMIZING THE RISK
OF ANTICOMPETITIVE CONDUCT.

One of the key competitive roadblocks for carriers such as Sprint is the existence
of many separate interconnection agreements with ILECs around the country.
Negotiating, monitoring, renewing and complying with the agreements impose
significant transaction costs upon competitive carriers. Minimizing these transaction
costs would provide a public benefit because it would enable competitive carriers to pass
cost savings through to customers in competitive rates. One obvious way to do this
would be to consolidate interconnection agreements. In a merger situation like the
present one, common sense and sound public policy points to requiring the same
mterconnection agreement(s) for the Merged Firm. After all, if CenturyLink and Qwest
justify their merger by exhorting the financial synergies of running a consolidated
company why shouldn’t they be required to consolidate their many interconnection
agreements? The Staff/CUB/Joint Applicants’ Stipulation’s interconnection provisions
fail to move toward this goal in a meaningful way.

The Merged Firm asserts that the proposed merger is in the public interest
because all the synergies CenturyLink and Qwest will realize are presumptively
beneficial for the Merged Firm’s customers. While the Joint Wireless Carriers do not
object to the notion that the Merged Firm should be able to enjoy significant synergies by
combining the two companies’ networks, management, and other operations, we, as

wholesale customers, also should be able to benefit. This can be done by allowing
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competing carriers to consolidate/port existing ICAs with the Merged Firm. Qwest and
CenturyLink have identified no technical reason why an ICA from Qwest will not work
in CenturyLink Territory, speculating only that such porting sounds difficult to do.
Given that the burden is upon Qwest and CenturyLink to justify their merger the
Commission would be acting in the public interest to insist upon more rigorous
competitive conditions that are contained in the Stipulation.

Like contract extensions, porting a contract from one ILEC to another in the
Merged Firm avoids the burdensome incremental cost of contract negotiations and
potential arbitration to establish a new contract. With more than 100 ILECs in the
Merged Firm* (and its stated plan to retain each legal entity), management of the
interconnection arrangements will be unnecessarily burdensome. For instance, if Sprint
needs to interconnect with multiple Merged Firm entities in multiple locations Sprint will
need to negotiate with such entities on a myriad of issues over and over again. It makes
much more sense for the industry as a whole to move towards minimizing the number of
ICAs across the country. CenturyLink recognizes the benefit of a combined
interconnection agreement as it admits that it is working to combine the interconnection
agreements from its last merger between Embarq and CenturyTel for its own internal
purposes “and also externally to our customers.” > Porting existing agreements from one
ILEC to another within the Merged Firm, even if the agreement originated in another
state would promote this goal. The porting of existing agreements may also result in one

nationwide interconnection agreement. In sum, porting of interconnection agreements

* Nationally, CenturyLink will have approximately 75 legacy CenturyTel ILEC legal entities,
approximately 25 legacy Embarq ILEC legal entities and 13 legacy Qwest ILEC legal entities.
** TR Dec. 17, 2010, p. 53 (Hunsucker).
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prevents the Merged Firm from imposing unnecessary negotiation and legal costs upon
its competitors.

The Merged Firm’s refusal to even consider consolidation and porting of ICAs 1s
evidence that there is a real risk it will exercise its newly enhanced market power as the
third largest ILEC in the United States to impose less favorable terms on competing
carriers. Once the Merged Firm is created, however, it will be the largest ILEC in
Oregon with 911,000 access lines — significantly larger than the CenturyTel and Embarq

S For the Joint Petitioners to insist that the

companies that operated only a few years.
terms and conditions of the existing CenturyLink ICAs must be maintained when the
economics that justified those terms and conditions in the first place no longer exist, is a
fair indication of the enhanced risk that the Merged Firm would exploit this opportunity
to abuse its market power.

In addition to the porting of existing ICAs from one Merged Firm entity into
another within Oregon, there are also significant efficiencies if a carrier is able to port the
entirety of an existing ICA, except for State-specific rates, from another state in the
Merged Firm’s territory to Oregon. “State-specific rates” would not include billing
arrangements such as bill-and-keep for the exchange of traffic, or contractual provisions
to share the costs of interconnection facilities.>

State commissions and the FCC have imposed this condition for other mergers
similar in size and scope to this one, giving competitive carriers the right to consolidate

and port ICAs among the merged companies’ operating entities. The FCC required

porting of agreements between states and legal entities for the 22 AT&T Corporation

*! Sprint/1; Frentrup/s.
52 Sprint/1; Frenbrup/28.
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[LECs, which of course involved different networks and operations similar to
CenturyLink and Qwest. At the state level, the Illinois Commission also required
porting of interconnection agreements in both the SBC-Ameritech merger, and the Bell
Atlantic-GTE merger.”*

V. THE COMMISSION SHOULD SPECIFY HOW MERGER CONDITIONS
ARE ENFORCED.

Based on Sprint’s experience in attempting to implement intended
competition-enhancing conditions imposed in other ILEC mergers, the Joint
Wireless Carriers are concerned that the Merged Firm, whether intentionally or
unintentionally, may not interpret a merger condition in the same manner that the
beneficiaries of the merger condition do. In addition, Sprint has encountered
objections from ILECs as to what the appropriate forum is for bringing a
regulatory or legal action to enforce merger conditions; specifically, challenges to
state commission jurisdiction relating to enforcement of FCC merger conditions.”
To erase doubt about merger condition enforcement, and to encourage the Merged
Firm to implement in good faith all of the merger conditions approved by the
Commission, the Commission should specify how merger conditions are to be
enforced.

VI. A MOST FAVORED NATIONS CLAUSE SHOULD BE ADDED

Even though Sprint does not support Staff/CUB/Joint Applicants’ Stipulation, if
the Commission does accept it then the Stipulation should include a Most Favored States

condition. On this point, Sprint supports Mr. Dougherty’s testimony in Staff Exhibit 700

53

*Id.
% Sprint/1; Frentrup/32.
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and Mr. Feighner’s testimony in CUB Exhibit 200 requesting that the Commission
impose conditions upon the Merged Firm that are imposed upon them by other states and
the FCC.

VII. SPRINT SUPPORTS THE CONDITIONS PROPOSED BY THE JOINT
CLECS

Sprint further objects to the Staff/CUB/Joint Applicants’ Stipulation because it
does not contain two specific conditions proposed by the Joint CLECs, which would
promote wholesale customers and enhance competition. Specifically, Sprint supports the
Joint CLECs’ proposed condition that allows for interconnecting carriers to have a single
point of interconnection with all of the Merged Firm’s ILECs in a particular state. Once
again, the Merged Firm wants to take advantage of the synergies of the merger but
deprive its wholesale customers of the benefits of the synergies. A single point of
interconnection reduces the trunking and facility costs for competitors. Just as the
Merged Firm realizes network synergies, so, too wholesale competitors should be able to
reduce their intercormection costs. The Stipulation should include a condition that allows
competitive carriers to interconnect with the Merged Firm at a single point.

In addition, Sprint supports the condition proposed by the Joint CLECs that
prohibits any of the CenturyLink ILECs from exercising the rural exemption. The
Merged Firm is the third largest ILEC in the nation. It makes no sense for a company of
this size and scale to be able to claim the rural exemption under § 251(f) to protect it from

competition.
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VIII. CONCLUSION

For all the foregoing reasons, the Joint Wireless Carriers request that the
Commission impose the additional conditions detailed herein in approving the proposed

merger of Qwest and CenturyLink or the “no harm” standard will not be met.

RESPECTFULLY SUBMITTED this 25" day of J anuary, 2011.
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Ll Crilinct)

Jlgi’ith A. Endejan, OSB # 072534
2801 Alaskan Way ~ Suite 300
Seattle, WA 98121

Tel: 206.624.8300

Fax: 206.340.9599

Email: jendejan@grahamdunn.com

Kiristin L. Jacobson

201 Mission Street, Suite 1500

San Francisco, CA 94105

Tel: 707.816.7583

Email: Kristin.ljacobson@sprint.com

Kenneth Schifman

Diane Browning

6450 Sprint Parkway

Overland Park, KS 66251

Tel: 913.315.9783

Email: Kenneth.schifman@sprint.com
Diane.c.browning@sprint.com

22



CERTIFICATE OF SERVICE
UM 1484

| hereby certify that the Redacted Initial Post-Hearing Brief of Sprint
Communications Company L.P. Sprint, Sprint Spectrum, L.P. Nextel West Corp. and
NPCR, Inc. and T-Mobile West Corporation was served on the following persons on
January 25, 2011, by email to all parties and by U.S. Mail to the parties who have not

waived paper service:

W=Waive Paper

C=Confidential

service HC=Highly Confidential
w CHARLES L BEST (HC) 1631 NE BROADWAY #538
ATTORNEY AT LAW PORTLAND OR 97232-1425
chuck@charleslbest.com
w 360NETWORKS(USA) INC
MICHEL SINGER NELSON 370 INTERLOCKEN BLVD STE 600
BROOMFIELD CO 80021-8015
mnelson@360.net
PENNY STANLEY 370 INTERLOCKEN BLVD STE 600
BROOMFIELD CO 80021-8015
penny.stanley@360.net
W ATER WYNNE LLP
ARTHUR A BUTLER (C) (HC) 601 UNION STREET, STE 1501
SEATTLE WA 98101-3981
aab@aterwynne.com
JOEL PAISNER 601 UNION ST STE 1501
ATTORNEY SEATTLE WA 98101-2327
jrp@aterwynne.com
w CENTRAL TELEPHONE INC
RICHARD STEVENS PO BOX 25
GOLDENDALE WA 98620
rstevens@gorge.net
w CENTURY FARM COURT
JOHN FELZ 5454 W 110TH ST KSOPKJI0502
DIRECTOR REGULATORY OVERLAND PARK KS 66211
OPERATIONS john.felz@centurylink.com
w CENTURYLINK
RHONDA KENT 805 BROADWAY 8TH FL
VANCOUVER WA 98660
rhonda.kent@centurylink.com
w CENTURYLINK, INC.

UM 1484

WILLIAM E HENDRICKS (C)
ATTORNEY

805 BROADWAY ST
VANCOUVER WA 98660-3277
tre.hendricks@centurylink.com



UM 1484

CHARTER FIBERLINK OR - CCVII
LLC

MICHAEL R MOORE

CITIZENS' UTILITY BOARD OF
OREGON

GORDON FEIGHNER (C)
ENERGY ANALYST

ROBERT JENKS (C) (HC)
EXECUTIVE DIRECTOR

G. CATRIONA
MCCRACKEN (C) (HC)
LEGAL COUNSEL/STAFF ATTY

RAYMOND MYERS (C) (HC)
ATTORNEY

KEVIN ELLIOTT
PARKS (C) (HC)

STAFF ATTORNEY
CITY OF LINCOLN CITY
DAVID HAWKER

CITY MANAGER

DOUGLAS R HOLBROOK
ATTORNEY
COMMUNICATION CONNECTION
CHARLES JONES
MANAGER
CONVERGE COMMUNICATIONS
MARSHA SPELLMAN

CORPORATE LAWYERS PC
FRANK G PATRICK

COVAD COMMUNICATIONS CO

KATHERINE K MUDGE
DIRECTOR, STATE AFFAIRS &
ILEC RELATIONS

12405 POWERSCOURT DR
ST LOUIS MO 63131
michael.moore@chartercom.com

610 SW BROADWAY, STE 400
PORTLAND OR 97205
gordon@oregoncub.org

610 SW BROADWAY, STE 400
PORTLAND OR 97205
bob@oregoncub.org

610 SW BROADWAY, STE 400
PORTLAND OR 97205
catriona@oregoncub.org

610 SW BROADWAY, STE 400
PORTLAND OR 97205
ray@oregoncub.org

610 SW BROADWAY, STE 400
PORTLAND OR 97205
kevin@oregoncub.org

801 SW HIGHWAY 101
LINCOLN CITY OR 97367
davidh@lincolncity.org

PO BOX 2087
NEWPORT OR 97365
doug@lawbyhs.com

14250 NW SCIENCE PARK DR - STE B
PORTLAND OR 97229
charlesjones@cms-nw.com

10425 SW HAWTHORNE LN
PORTLAND OR 97225
marsha@convergecomm.com

PO BOX 231119
PORTLAND OR 97281
fgplawpc@hotmail.com

7000 N MOPAC EXPWY 2ND FL
AUSTIN TX 78731
kmudge@covad.com



w DAVIS WRIGHT TREMAINE LLP

K C HALM (C) (HC) 1919 PENNSYLVANIA AVE NW 2ND FL
WASHINGTON DC 20006-3458
kchalm@dwt.com

BRIAN NIXON (C) 1919 PENNSYLVANIA AVE STE 200
WASHINGTON DC 20006
briannixon@dwt.com

MARK P TRINCHERO (C) (HC) 1300 SW FIFTH AVE STE 2300
PORTLAND OR 97201-5682
marktrinchero@dwt.com

DEPARTMENT OF JUSTICE

JASON W JONES (C) (HC) BUSINESS ACTIVITIES SECTION
ASSISTANT ATTORNEY 1162 COURT ST NE
GENERAL SALEM OR 97301-4096
jason.w.jones@state.or.us
w GRAHAM & DUNN PC
JUDITH ENDEJAN (C) 2801 ALASKIAN WAY
SUITE 300
SEATTLE WA 98121
jendejan@grahamdunn.com
w GRAY PLANT MOOTY
GREGORY MERZ (C) (HC) 500 IDS CENTER
ATTORNEY 80 S EIGHTH ST
MINNEAPOLIS MN 55402
gregory.merz@gpmlaw.com
w INTEGRA TELCOM INC
KAREN L CLAUSON (C) 6160 GOLDEN HILLS DR
VICE PRESIDENT, LAW & GOLDEN VALLEY MN 55416-1020
POLICY kiclauson@integratelecom.com
w LEVEL 3 COMMUNICATIONS LLC
GREG L ROGERS (C) 1025 ELDORADC BLVD
SR CORPORATE COUNSEL BROOMFIELD CO 80021
greg.rogers@level3.com
w LINCOLN COUNTY COUNSEL
WAYNE BELMONT 225 W OLIVE ST, RM 110
NEWPORT OR 97365
wbelmont@co.lincoln.or.us
w MCDOWELL RACKNER & GIBSON
PC
ADAM LOWNEY (C) (HC) 419 SW 11TH AVE, STE 400
PORTLAND OR 97205
adam@mcd-law.com
WENDY MCINDOQ (C) 419 SW 11TH AVE., SUITE 400
OFFICE MANAGER PORTLAND OR 97205

wendy@mcd-law.com

UM 1484 3



UM 1484

LISA F RACKNER (C)
ATTORNEY

NORTHWEST PUBLIC
COMMUNICATIONS COUNCIL
GREG MARSHALL
PRESIDENT
PACIFIC NORTHWEST
PAYPHONE
RANDY LINDERMAN

PARKER TELECOMMUNICATIONS
EDWIN B PARKER

PRIORITYONE
TELECOMMUNICATIONS INC

KELLY MUTCH (C)

PUBLIC UTILITY COMMISSION
OF OREGON

BRYAN CONWAY (C) (HC)

MICHAEL
DOUGHERTY (C) (HC)

QSI CONSULTING, INC

PATRICK L PHIPPS (C) (HC)
VICE PRESIDENT

QWEST CORPORATION
ALEX M DUARTE (C)
CORPORATE COUNSEL

MARK REYNOLDS

SPRINT COMMUNICATIONS CO
LP

DIANE BROWNING

419 SW 11TH AVE., SUITE 400
PORTLAND OR 97205
liss@mecd-law.com

2373 NW 185TH AVE - # 310
HILLSBORO OR 97124
gmarshall@corbantechnologies.com

PMB 300

2373 NW 185TH AVE
HILLSBORO OR 97124-7076
rlinderman@gofirestream.com

PO BOX 402
GLENEDEN BEACH OR 97388
edparker@teleport.com

PO BOX 758
LA GRANDE OR 97850-6462
managers@pltel.com

PO BOX 2148
SALEM OR 97308-2148
bryan.conway@state.or.us

PO BOX 2148
SALEM OR 97308-2148
michael.dougherty@state.or.us

3504 SUNDANCE DR
SPRINGFIELD IL 62711

310 SW PARK AVE 11TH FL
PORTLAND OR 97205-3715
alex.duarte@qwest.com

1600 7TH AVE RM 3206
SEATTLE WA 98191
mark.reynolds3@qgwest.com

6450 SPRINT PKWY
OVERLAND PARK KS 66251
diane.c.browning@sprint.com



UM 1484

KENNETH SCHIFMAN

SPRINT NEXTEL
KRISTIN L JACOBSON (C)

T-MOBILE USA INC
DAVE CONN

TILLAMOOK COUNTY

WILLIAM SARGENT
TILLAMOOK COUNTY COUNSEL

TW TELECOM OF OREGON LLC

LYNDALL NIPPS (C)
VICE PRESIDENT, REGULATORY
AFFAIRS

UNITED TELEPHONE COMPANY
OF THE NORTHWEST

BARBARA YOUNG

WSTC
ADAM HAAS

X0 COMMUNICATIONS
SERVICES INC

REX M KNOWLES
REGIONAL VICE PRESIDENT -
REGULATORY

6450 SPRINT PKWY
OVERLAND PARK KS 66251
kenneth.schifman@sprint.com

201 MISSION ST STE 1500
SAN FRANCISCO CA 94105
kristin.l.jacobson@sprint.com

12920 SE 38TH ST
BELLEVUE WA 98006
dave.conn@t-mobile.com

1134 MAIN AVE
TILLAMOOK OR 97141
wsargent@aoregoncoast.com

9665 GRANITE RIDGE DR - STE 500
SAN DIEGO CA 92123
lyndall.nipps@twtelecom.com

902 WASCO ST ORHDRAOD305
HOOD RIVER OR 97031
barbara.c.young@centurylink.com

10425 SW HAWTHORNE LN
PORTLAND OR 97225
adamhaas@convergecomm.com

7050 UNION PARK AVE - STE 400
MIDVALE UT 84047
rex.knowles@xo.com

Mé De Mars” W/W

Assistant to Judith A. Endejan



