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DISPOSITION: MOTION TO ADMIT DENIED IN PART; CUB EXHIBITS 210 
THROUGH 221, 301 THROUGH 308, AND 322 THROUGH 326 
EXCLUDED FROM THE RECORD; CUB DIRECTED TO SUBMIT 
REVISED BRIEF 

I. INTRODUCTION 

On July 16, 2025, the Oregon Citizens' Utility Board (CUB) filed a cross-examination 
statement that included 13 exhibits (CUB/301-CUB/313) for inclusion in the evidentiary 
record. CUB stated that it had "verified with all applicable parties that the following 
exhibits have been stipulated to or otherwise have agreed to their admission."1 On July 
31, 2025, CUB filed a motion to admit that identified an additional 25 exhibits 
(CUB/314-CUB/326; CUB/21 O----CUB/221) for inclusion in the record and withdrew 
exhibit CUB/313 previously submitted with its cross-examination statement. 2 

On August 4, 2025, Northwest Natural Gas Company, dba NW Natural, filed a motion to 
strike and objection to CUB's motion to admit. NW Natural requested expedited 
consideration of its motion and objection. On August 4, 2025, I issued a ruling 
establishing a deadline of 3:00 p.m. on August 7, 2025, for parties to file any responses to 
NW Natural's motion to strike and replies to NW Natural's objection to CUB's motion to 
admit, and a deadline of 3: 00 p.m. on August 11 for NW Natural to file any replies to 
responses to its motion to strike. 

On August 7, 2025, CUB and the Alliance for Western Energy Consumers (A WEC) each 
filed a response. On August 11, 2025, NW Natural filed a reply. 

1 CUB Cross-Examination Statement and Exhibits at 1 (Jul. 16, 2025). 
2 Due to the size of CUB' s filing, the filing required significant additional processing in order to be served 
to the parties, and was not served on the parties until August 1, 2025. 



In this ruling I address the disputed exhibits, CUB/301---CUB/308; CUB/322---CUB/326, 
and CUB/210--CUB/221. Exhibits CUB/309-CUB/312, CUB/314--321 are undisputed 
and CUB/313 was withdrawn. I will address those exhibits, along with all of the parties' 
motions to admit in a subsequent ruling. 

II. MOTION TO ADMIT AND MOTION TO STRIKE 

A. CUB Motion to Admit 

CUB requests that the Commission admit 3 7 exhibits not previously submitted with its 
prefiled testimony in this docket, consisting of 12 of the 13 exhibits identified in and filed 
with its cross-examination statement and 25 exhibits filed with its motion to admit. These 
37 exhibits are identified as CUB/301---CUB/312, CUB/314--CUB/326, and CUB/210-­
CUB/221. CUB separates these exhibits into four categories. 

First, CUB moves to admit exhibits CUB/301-CUB/312, which it submitted with its 
cross-examination statement. In its motion to admit, however, CUB clarifies that exhibit 
CUB/308 is not a cross-examination exhibit and is submitted to ensure access to this 
evidence in the record. Second, CUB moves to admit exhibits CUB/314--CUB/321 as 
additional responses to data requests received from NW Natural after the cross­
examination statements. CUB notes that NW Natural agreed to the admission of 
CUB/314--CUB/321. Third, CUB moves to admit exhibits CUB/322---CUB/326 as 
"additional exhibits."3 Finally, CUB moves to admit exhibits CUB/210---CUB/221 as 
"supporting materials," which CUB states are PDF copies of documents cited in its 
prefiled testimony.4 CUB maintains that these supporting materials exhibits are not 
intended to introduce new material but to ensure a complete and accessible record of the 
materials cited in CUB's testimony. 

B. NW Natural Motion to Strike and Objection 

NW Natural objects to the admission of and moves to strike exhibits CUB/301 through 
CUB/308, CUB/322---CUB/326, and CUB/210---CUB/221. NW Natural does not raise 
objections to exhibits CUB/309-CUB/312, CUB/314--321. 

NW Natural asserts that CUB has failed to establish the foundation for exhibits 
CUB/301---CUB/307. NW Natural maintains that CUB has introduced these exhibits for 
impeachment purposes and argues that CUB should have and did not identify the specific 
portions of the testimony it planned to use for impeachment. NW Natural contends that it 
has reviewed the exhibits and has been unable to ascertain their purpose given the size of 
the filing. NW Natural further asserts that CUB refused to "meaningfully engage in 
conferral" with the company regarding the nature and purpose of the exhibits. 5 NW 
Natural argues that CUB must justify the admissibility of these exhibits even though the 

3 CUB Motion to Admit at 2 (Jul. 31, 2025). 
4 Id. at 3. 
5 NW Natural Motion to Strike at 16-17 (Aug. 4, 2025). 
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parties waived the evidentiary hearing. NW Natural states that while other parties may 
have stipulated to their admission, NW Natural did not. NW Natural contends that even if 
CUB is able to establish a foundation for these exhibits, the company is concerned that 
CUB may also reference these exhibits for other purposes. 

NW Natural argues that CUB failed to explain or establish the relevance of exhibits 
CUB/322--CUB/326 and identified them only as "additional exhibits." NW Natural 
maintains that CUB failed to explain why these exhibits were not included with its 
written testimony when all were available prior to CUB filing its opening testimony in 
this docket. NW Natural asserts that there is no basis for admitting these exhibits as 
relevant and admissible. NW Natural contends that CUB's attempt to submit these 
additional exhibits at this stage in the docket is similar to a situation presented in docket 
UG 490 in which CUB's late-filed exhibits were excluded from the record.6 

NW Natural contends that CUB has inappropriately introduced exhibits CUB/210-­
CUB/221 and CUB/308 as supporting materials at the conclusion of taking evidence in 
this docket. NW Natural maintains that it was on notice that CUB relied on a portion 
these exhibits referenced in CUB's testimony, but it was not on notice that the entire 
document would be included in the evidentiary record. NW Natural asserts that it could 
have and likely would have provided responsive testimony and exhibits had it known 
entire documents from other dockets would be included in the record. NW Natural argues 
that it no longer has the opportunity to provide that responsive testimony. NW Natural 
maintains that CUB did not advise NW Natural that it planned to file these supporting 
materials, nor did the company stipulate or consent to their admission. 

C. CUB Response 

CUB contends that all the exhibits in question are relevant and relate to its one remaining 
issue in this proceeding. CUB asserts that the relevance is not outweighed by the danger 
of unfair prejudice, confusion of the issues, or undue delay. 

Regarding exhibits CUB/301--CUB/307, CUB maintains that these exhibits were 
introduced as cross-examination exhibits as evidence of prior inconsistent statements of 
Staff and the Coalition. CUB asserts that Staff and the Coalition stipulated to the 
admission of these exhibits, and CUB waived cross-examination as a result. CUB 
contends that by stipulating to these exhibits, Staff and the Coalition stipulated to the 
foundation for admission of these cross-examination exhibits. CUB maintains that it has 
discussed the purpose of these exhibits with NW Natural repeatedly and made it clear that 
these exhibits were not related to NW Natural. CUB also notes that CUB/308 was a copy 
of a report referenced by the Coalition in docket LC 79 and supports its arguments 
around electrification. 

6 NW Natural Motion to Strike and Objection to CUB Motion to Admit at 10-11, citing In the matter of 
Northwest Natural Gas Company, Request for a General Rate Revision, Docket No. UG 490, Ruling on 
Motion to Strike at 3-4 (Aug. 5, 2024). 
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CUB asserts that because we did not hold a hearing, it is impossible to know which 
specific sections of the exhibits would have come up during cross-examination. CUB 
acknowledges the size of the exhibits and maintains that it "had to balance the length 
with the need to establish a proper foundation for the exhibits to be used as a cross­
examination exhibit."7 CUB argues that it would be inconsistent with past practice and 
unreasonable to expect it to excerpt only what it forecasts that it would use by the cross­
examination date. CUB further argues that limiting it to the exhibits it uses in its opening 
briefs would be premature and contrary to ORS 40.380. CUB maintains that it provided 
the same level of information in its cross-examination statement as NW Natural provided 
and that NW Natural also used entire documents as exhibits. 

Regarding exhibits CUB/322--CUB/326, CUB notes that its motion was procedurally 
unusual but maintains that the exhibits are relevant to issues raised in testimony and are 
admissible. CUB contends that "[t]he Commission has previously found that in rare 
instances and for good cause shown, fact-specific circumstances might justify admitting 
additional exhibits outside of the established procedural schedule."8 CUB asserts that 
there is good cause to admit these exhibits because they are directly responsive to NW 
Natural's surrebuttal or delayed discovery responses that CUB received after the deadline 
for cross-examination. CUB maintains that the exhibits are not prejudicial because NW 
Natural is familiar with the materials, which include sworn NW Natural witness 
testimony. 

Regarding exhibits CUB/210--CUB/221, CUB states that it moved PDF copies of 
supporting materials made in CUB's testimony consistent with ORS 756.558 and the 
Commission's internal operating guidelines. CUB maintains that these exhibits are not 
new material and that it provided a chart to cross-reference where the material was cited. 
CUB asserts that the exhibits are intended to provide a complete and accessible record 
and NW Natural was aware of and had access to these materials prior to CUB' s July 31 
motion to admit. CUB contends that other parties have also used the practice of including 
testimony citations rather than PDF exhibit copies of record materials. CUB argues that if 
the contents of these exhibits are not admissible, then all citations in testimony and briefs 
not submitted as exhibits should be stricken. 

D. A WEC Response 

A WEC states that it joins NW Natural' s motion to strike. A WEC contends that CUB' s 
motion to admit is an attempt to improperly expand the record. A WEC notes that CUB 
submitted over 1,800 pages of new material with its motion to admit, despite knowing the 
procedural schedule and having the opportunity to provide two rounds of testimony with 
exhibits. A WEC argues that the volume of exhibits is unmanageable and precludes a 
meaningful review or response. A WEC maintains that CUB' s request to admit these 

7 CUB Response to NW Natural Motion to Strike at 7, citing State v. Miller, 628 P.2d 444, 447 (Or. App. 
1981). 
8 Id, at 8, citing Docket No. UG 490, Ruling on CUB Motion to Admit at 4. 

4 



exhibits is procedurally improper and prejudicial to all parties. A WEC asserts that CUB' s 
motion identifies three categories of exhibits but only offers minimal descriptions of the 
documents and does not explain why these were not included with its prior filed 
testimony. A WEC contends that CUB has not demonstrated good cause to submit these 
exhibits outside the established procedural schedule. 

E. NW Natural Reply 

NW Natural argues that CUB misreads the ruling in docket UG 490, which denied 
several late-introduced CUB exhibits. NW Natural maintains that neither the ruling in 
docket UG 490, nor the ruling in docket UM 1908 distinguished in the UG 490 ruling, 
support admission of CUB' s late-filed exhibits in this docket. 

NW Natural contends that CUB's request to file late supplemental exhibits to previously 
filed testimony conflicts with the Commission's goals of narrowing the issues to be 
resolved, allowing for an administratively fair schedule, and allowing the utilities the 
"last word."9 NW Natural asserts that the Commission should decline to admit these late­
filed exhibits into the record and should reinforce its policy not to permit this practice in 
the future. NW Natural maintains that allowing parties to introduce new evidence after 
the last round of testimony and after a hearing has been waived "encourages a lack of due 
diligence."10 NW Natural argues that allowing parties to submit exhibits in this manner 
encourages parties to intentionally hold back issues until after opposing parties have 
sufficient opportunity to respond. 

NW Natural asserts that briefs and oral argument do not provide a meaningful 
opportunity to respond to new evidence. NW Natural maintains that neither briefs nor 
oral argument are appropriate for responding to new evidence and notes that the 
Commission has previously chastised a party that attempted to circumvent the hearing by 
introducing new evidence in briefs. 11 NW Natural argues that allowing CUB to submit 
1,800 pages of new exhibits functionally creates a sixth round of testimony that gives 
CUB the last word as opposed to NW Natural. NW Natural maintains that CUB 
acknowledges it intends to use many of these exhibits to respond to NW Natural's 
surrebuttal testimony. 

NW Natural argues that "CUB' s claims that it is merely pursuing the development of a 
robust record cannot be used as a pretense to overcome basic administrative fairness and 
to prejudice a party by denying the party's right to due process."12 NW Natural maintains 
that while CUB is correct that it is common for parties to reference citations in testimony 

9 NW Natural Reply to CUB Response at 7-8 (Aug. 11, 2025), citing In the Matter of Avista Corporation, 
Request for a General Rate Revision, Docket No. UG 288, Order No. 16-09 at 22 (Mar. 15, 2016). 
10 NW Natural Reply to CUB Response at 8. 
11 NW Natural Reply to CUB Response at 9, citing In the Matter of Pacific Power and Light Company, 
Intervenors: Oregon Committee for Fair Utility Rates and Utility Reform Project, Docket No. UK 21, 
Order No. 84-898, 1984 ORE. PUC LEXIS 4 at 45 (Nov. 14, 1984). 
12 NW Natural Reply to CUB Response at 11. 
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rather than include the PDF copies, it is commonly understood that such a reference does 
not incorporate the entire source material referenced into the record. 

Regarding CUB's cross-examination exhibits, NW Natural maintains that CUB's 
argument that the company's cross-examination exhibit included a similar level of 
information misses the point. NW Natural asserts had any party objected to its proffered 
cross-examination exhibits, the burden would have been on the company to justify why 
those materials should be admitted into the record. NW Natural maintains that CUB now 
has that obligation and has failed to provide sufficient information to make its case in a 
timely manner. NW Natural states that it is also concerned that CUB will use these 
exhibits for the truth of the matter contained rather than solely for impeachment purposes. 

III. RESOLUTION 

Under OAR 860-001-0450(1), relevant evidence is evidence tending to make the 
existence of any fact at issue in the proceedings more or less probable than it would be 
without the evidence and is admissible if it is of a type commonly relied upon by 
reasonably prudent persons in the conduct of their serious affairs. Additionally, 
OAR 860-001-0450(l)(c), provides that relevant evidence may be excluded if the 
probative value is substantially outweighed by the danger of unfair prejudice, confusion 
of the issues, or undue delay. After reviewing the disputed exhibits and weighing the 
probative value against the danger of unfair prejudice, confusion of the issues, or undue 
delay, I determine that such dangers do outweigh the potential probative value of the 
exhibits offered in this instance. 13 In particular, both the very late introduction of the 
these exhibits and the volume of materials outside of the designated time in the 
established procedural schedule present a danger or unfair prejudice that outweighs any 
probative value as addressed below. 

In my UG 490 ruling, referenced by both CUB and NW Natural, I stated that "[e]xhibits 
offered as part of a contested case should be submitted with testimony, consistent with 
the established procedural schedule, that establishes the relevance or purpose of the 
exhibits. Offering exhibits out of time in this manner presents issues of due process and 
prejudice."14 I went on to state that "[t]here may in rare instances be fact-specific 
circumstances that might justify admitting additional exhibits outside of the established 
procedural schedule. In those cases, the proffering party would need to show good cause 
for such exhibits to be accepted outside of the existing schedule."15 Further, I found that 
the probative value of CUB's proffered late-filed exhibits in docket UG 490 were 

13 No party objected to exhibits CUB/314 through CUB/321, and I do not address those exhibits in this 
ruling. 
14 Docket No. UG 490, Ruling on Motion to Admit at 3-4; see also Docket Nos. UM 1908/UM 2206, 
Ruling on Motions to Admit at 2. 
15 Id. at 4. 
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"outweighed by the prejudice of offering new exhibits so late in the proceeding and the 
lack of time for additional testimony."16 

Under the procedural schedule established in this docket, CUB had the opportunity to 
present opening testimony and exhibits on April 2, 2025, and rebuttal testimony and 
exhibits on June 24, 2025. The schedule also included the opportunity to file cross­
examination exhibits on July 16, 2025, for any exhibits to be used in the cross 
examination of witnesses at the evidentiary hearing. Here, CUB has provided over 400 
pages of cross examination exhibits while declining to cross examine witnesses and over 
1800 pages of "additional" and "supplemental exhibits well after the last deadline for 
filing exhibits under the procedural schedule and less than a week before the deadline for 
opening briefs. 

Evidentiary materials introduced outside the established time for providing evidence 
under the procedural schedule (i.e. with testimony or as part of cross-examination at 
hearing) presents the danger of prejudicing the other parties and has the potential to 
unduly delay the proceeding. Those risks must then be weighed against the probative 
value of the evidence. 17 The volume of the materials proffered this late in the proceeding 
presents a significant danger of unfair prejudice. As in my ruling in UG 490, I find that 
any potentially probative value of these exhibits is outweighed by the prejudice of 
offering new exhibits so late in the proceeding and the lack of time for additional 
responsive testimony. 

In relying on rulings admitting late-filed exhibits in UG 490 and UM 1908, CUB 
overlooks that all of the exhibits admitted in those instances were not opposed by any 
other party. Agreement from the other parties, or at least a lack of opposition, 
demonstrates that there is not a significant risk of prejudice from the offering of late 
exhibits. Because any party may be prejudiced by the late introduction of evidence, an 
agreement from only some of the parties is inadequate. 

CUB argues that it intended to use its cross examination exhibits to impeach statements 
by Staff and the Coalition and suggests that this is why it only required consent from 
Staff and the Coalition for these exhibits.18 This argument is not persuasive. Regardless 
of the proffering party's intended purpose, any party may be prejudiced by the 
introduction of late-filed materials. Submitting late filed exhibits outside of the 
procedural schedule for this purpose is prejudicial to other parties because it does not 
allow the other parties the same opportunity to respond as would be afforded at an 

16 Id. 
17 See OAR 860-001-0450(1)(c). 
18 I note that CUB's cross-examination statement represented that it had "verified with all applicable 
parties that the following exhibits have been stipulated to or otherwise have agreed to their admission." 
CUB Cross-Examination Statement at 1. If only specific parties have stipulated to or agreed to the 
admission of an exhibit, the party offering it for evidence should make that clear in the filing, specifically 
identifying the parties. 
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evidentiary hearing. If CUB sought to impeach prior statements for certain witnesses, it is 
unclear why CUB declined the opportunity to cross examine these witnesses at an 
evidentiary hearing using these exhibits. This would have been the appropriate venue 
under the procedural schedule. 

For its "additional exhibits," CUB has argued that they are necessary to respond to 
statements by NW Natural in responses to data requests submitted after the deadline for 
cross-examination statements. I am similarly unpersuaded that this overcomes the danger 
of unfair prejudice or undue delay. As with the cross-examination exhibits, the issue 
remains that these materials were submitted out of the established time for submitting 
evidence and initially with very little explanation for their relevance or why that 
relevance would outweigh the risk of undue prejudice or delay. NW Natural and the other 
parties no longer have an opportunity to respond to this new testimony with their own 
testimony in the absence of modifying the procedural schedule when the proceeding has 
already moved on to briefs. 

For its "supplemental exhibits," CUB/21 O--CUB/221, CUB maintains that these are 
simply to ensure a complete and robust record. Again, I am unpersuaded that the 
probative value of these late-filed exhibits outweighs the danger of unfair prejudice, 
confusion of the issues, or undue delay. CUB has not demonstrated good cause for 
introducing these documents as exhibits now. CUB does not address why it did not 
introduce these documents as exhibits with the prefiled testimony that referenced them if 
it sought to include the documents in their entirety in the record. While CUB is correct 
the parties were on notice of and should not be surprised by any further discussion of the 
excerpts and materials CUB included in its testimony, it does not follow that the parties 
should have been prepared for the introduction of extensive related additional material 
much later in the proceeding. 

I clarify, however, that in granting NW Natural's motion to strike and objection regarding 
CUB/21 O--CUB/221, I am not precluding CUB from referring to the portions of these 
materials that CUB timely introduced into the record in its testimony. 
I am concerned by the impacts that these continued attempts to introduce new materials 
outside the established procedural schedule have on the time and resources of the other 
parties and the Commission at this late phase in a proceeding. I agree with A WEC that 
this approach is both procedurally improper and unfairly prejudicial to all of the other 
parties. It is essential to the contested case process that all parties timely submit their 
evidence under the established schedule, with late-filed exhibits being the rare exception. 

IV. RULING 

I sustain NW Natural's objections and exclude exhibits CUB/301--CUB/312, CUB/322-
CUB/326, and CUB/210--CUB/221 from the record for the reasons addressed above. 
CUB shall submit a revised version of its opening brief striking any references to the 
excluded exhibits consistent with this ruling by August 19, 2025. 
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Dated: August 14, 2025. 
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Sarah Spruce 
Administrative Law Judge 


