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1000/1

PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS
ADDRESS.

My name is Lisa Schwartz. | am employed by the Public Utility Commission of
Oregon as a senior analyst in the Resource and Market Analysis Section. My
business address is 550 Capitol Street NE Suite 215, Salem, Oregon 97301-
2551.

HAVE YOU FILED TESTIMONY PREVIOUSLY IN THIS CASE?

Yes. | filed Staff/200, Exhibit Staff/201, Exhibit Staff/202 and Staff/600.
HAVE YOU PREPARED AN EXHIBIT?

Yes. | prepared Exhibit Staff/1001, a summary of Staff's recommendations. |
also prepared Exhibits Staff/1002-1005, selected responses to Staff's data

requests.

PURPOSE OF TESTIMONY

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

First, | provide an overview of Staff's direct testimony and a summary of Staff's
recommendations. Next, | address provisions in the standard form contracts
filed by the electric utilities — for purchases from Qualifying Facilities (QFs) 10
MW or less — that are intended to protect the utility and its ratepayers against
breaches of the contract. The specific provisions | address are related to
creditworthiness, security, default and termination, damages and indemnity. |
then address other items in the standard contracts intended to mitigate risk,
related to force majeure, liens and encumbrances, project maintenance, and

release for claims against the facility prior to contract execution. Next, |

STAFF1000-UM1129.00C
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address procedures set forth in the tariffs for entering a PURPA contract. | then
address a variety of other issues related to the standard contracts. Finally, |
discuss issues related to the application of the Revised Protocol for PacifiCorp.

Q. HAVE OTHER STAFF WITNESSES PREVIOUSLY FILED TESTIMONY IN
THIS CASE ON THESE ISSUES?

A. Yes, for many of these items. | adopt and will sponsor for the remainder of this
proceeding the testimony of Staff witness Jack Breen, consisting of Staff/100
and Staff/500 and supporting exhibits, with the exception of his testimony on
insurance issues. Staff withess Michael Dougherty will adopt and sponsor Mr.
Breen'’s testimony on those issues. | also adopt and will sponsor the testimony
of Staff withess Thomas Morgan, consisting of Staff/400 and Staff/800.

Through the filings made in compliance with Order No. 05-584, the
Commission is approving standard contracts for QFs for the first time. The
Commission and parties first saw these contracts at the time the compliance
filings were made. Therefore, some issues were not vetted in Phase | of this
proceeding. The Commission is now investigating whether the provisions in the
standard contracts comply with the order and are reasonable.

Q. PLEASE PROVIDE AN OVERVIEW OF STAFF'S TESTIMONY.

In Staff/1100 and supporting exhibits, Staff witness Steve Chriss addresses
issues related to forecasted natural gas and power market prices, natural gas
trading hubs, and certain proxy plant assumptions that Portland General
Electric (PGE) and PacifiCorp use for determining avoided costs. In Staff/1200

and supporting exhibits, Staff witness Maury Galbraith addresses issues

STAFF1000-UM1129.00C
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related to how PGE and PacifiCorp determine their resource sufficiency period.
In Staff/1300 and supporting exhibits, Staff withess Michael Dougherty
provides testimony related to insurance provisions in the standard contracts.
Finally, in Staff/1400 and supporting exhibits, Staff witness J.R. Gonzalez
provides testimony on three issues: correction for meter reading errors, land
rights, and interconnection cost assumptions for the utility proxy plant.
PLEASE SUMMARIZE STAFF'S RECOMMENDATIONS.

A summary of Staff's recommendations is provided in Staff/1001.

Settlement negotiations are proceeding on Issue 4. That issue addresses
whether the Commission should adopt criteria for determining if multiple energy
projects are in fact a single QF, in order to protect the intent of Order No. 05-
584 which provides standard avoided cost rates and a standard contract only
for projects 10 MW and smaller. Staff reserves its testimony on this issue either
for a stipulated settlement or rebuttal testimony.

HOW IS YOUR TESTIMONY ORGANIZED?

My testimony is organized as follows:

Standard Contract Provisions to Protect Against Breaches............cccccevvvvvvnnnnnn. 4
CreditWOrtNINESS ... e e e e e e e e e e e eeenees 5
Y=o U1 USSR 11
Default and Termination............ccoooeeeeeiie e 23
DaAMAJES ...ceiii e 45
INAEMINILY ... e e e e e 54

Other Contract Provisions to Mitigate RISK ................euuuuuiiiiiiiiiiiiiiiiiiiiiiiiiiinenns 55
FOICE MAJBUIE.....ueii ettt e e e e e e et e e e e e e 55
Liens and ENCUMBIaNCES ........oviii i 56
Project MaiNtE€NaNCEe ...........ovuiiiiii e 57
Release for Claims Against Facility ..., 58

Detailed List of Procedures in TariffS .........cccooeeeii e, 58

Independent ENGINEEring REVIEW .......ccooiiiiiiieeeeeeeeeeeeeeee e 62

STAFF1000-UM1129.00C
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Treatment of Additional Generation When QF Increases Output..................... 64
QFs Using Third-Party TranSmiSSIiON SEIVICES ......ccoveeeeiiviiiiiiiiiieeeeeeeeeeevieinn 66
INEE OULPUL ..t e e e e e e e et e e e e e e e eennnnes 69
Changing Standard Contract TEIMIS ........cccovviiiiiiiiieie e 70
Environmental AttHDULES ........ueiiii e 70
FERC HydroelecCtriC LICENSE ... ...cce ittt e e e e e eeaanns 71
Issues Related to Application of Revised Protocol for PacifiCorp.................... 72

STANDARD CONTRACT PROVISIONS TO PROTECT AGAINST BREACHES

Q.

A.

Q.

HOW IS THE ISSUE STATED IN THE ISSUES LIST?
Issue 5 addresses whether provisions in the standard forms of contract related
to creditworthiness, security, damages and termination reasonably comply with
the letter and intent of Order No. 05-584.
WHAT IS YOUR APPROACH TO EVALUATING THESE PROVISIONS?
| first review what the Order states related to the provision. Next, | review the
utilities’ standard forms of contract, as well as responses to Staff data requests,
to determine whether the provision complies with the letter and intent of the
Order. To the extent that the Order provides insufficient direction, | provide
testimony on whether the provision is standard business practice or otherwise
reasonable. For example, the utilities typically purchase power in the short-
term market using the Edison Electric Institute (EEI) or Western System Power
Pool (WSPP) master agreements. If the provisions in the standard contracts for
QFs are consistent with these master agreements, that is an indication that the
provisions are standard business practice.

At the same time, Staff recognizes that these master agreements are
typically used for power traded in blocks of 25 MW, rather than 10 MW — the

limit for standard avoided cost rates and standard contracts, and they are

STAFF1000-UM1129.00C
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typically used for terms shorter than 20 years. Further, PURPA is designed to
encourage QFs. Therefore, to the extent a provision in one utility’s standard
contract may preclude QF financing, and an alternative provision in another
utility’s standard contract reasonably protects the utility and its ratepayers, |
recommend in some cases that the Commission direct the utilities to adopt the

alternative provision.

Creditworthiness

Q. PLEASE SUMMARIZE THE ISSUE.
This issue addresses requirements for a QF to establish creditworthiness.
The issues list states Issue 5d as follows:

Are the creditworthiness terms reasonable? For example:

i. Is it reasonable for PacifiCorp and Idaho Power to
impose security and creditworthiness requirements in
addition to representations that the Qualifying Facility has
good credit, is current on existing debt obligations and
has not been a debtor in the last two years?

ii. Isitreasonable for PacifiCorp to require Qualifying
Facilities larger than 3 MW to have a long-term debt
credit rating by a credit agency in order to meet credit
requirements?

iii. Is it reasonable that PGE requires a Qualifying Facility to
warrant that it will remain current on financial obligations
to others throughout the contract term, or post default
security?

iv. Is it clear in the utilities’ contracts that security measures
only come into play if a Qualifying Facility is unable to
make these creditworthiness representations?

v. Is the definition of Credit Requirements in § 1.8 of
PacifiCorp’s contract consistent with Order No. 05-584 at
457

Q. WHAT REQUIREMENTS DOES ORDER NO. 05-584 ESTABLISH FOR

CREDITWORTHINESS?

STAFF1000-UM1129.00C
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A. The Order states at 45:

[A]ll QFs should be required to establish creditworthiness by
making a set of representations and warranties that the QF
has good credit, including that it is current on existing debt
obligations and has not been a debtor in a bankruptcy
proceeding within the preceding two years. Requiring a party
to a contract to enter the contract with good credit is a
reasonable and prudent requirement. [Emphasis added]

Q. IS IT REASONABLE FOR THE UTILITIES TO INCLUDE
CREDITWORTHINESS REQUIREMENTS IN ADDITION TO
REPRESENTATIONS THAT THE QF IS CURRENT ON EXISTING DEBT
OBLIGATIONS AND HAS NOT BEEN A DEBTOR IN THE LAST TWO
YEARS?

A. Yes. Staff believes that the Commission’s use of the term “including” in the
guotation above allows the utilities to require additional documentation to
establish that the QF has good credit, so long as the additional requirements
are reasonable. Further support is provided at page 45 of the Order: “[l]n the
event that a QF cannot demonstrate creditworthiness, the QF should be
required, regardless of its size, to provide some default security.”

Q. ARE THE UTILITIES’ CREDITWORTHINESS TERMS REASONABLE?

A. Yes, with one exception stated below, the requirements for establishing — and
maintaining — creditworthiness in each of the utility’s standard contract forms
are reasonable.

Q. PLEASE COMMENT ON IDAHO POWER’S REQUIREMENTS FOR

ESTABLISHING CREDITWORTHINESS.

STAFF1000-UM1129.00C



19

20

21

22

23

24

25

26

27

Docket UM 1129 — Phase | Compliance Staff/1

1000/7

A. Section 4.1.6 of Idaho Power’s standard contract requires QFs to provide

commercially reasonable documentation of creditworthiness. The utility
requires “at a minimum?” that the QF is current on existing debt obligations and
has not been a debtor in a bankruptcy proceeding within the preceding two
years.

The Company states:

Idaho Power intends to take a flexible approach that allows

QFs to demonstrate creditworthiness by providing different

types of credit documentation appropriate for the QF’s

situation. Such documentation could include independent

third-party credit rating information, financial information for

the QF or a parent entity, as well as the warranties and

representations described in Section 4.1.6. The intention of

Section 4.1.6 is not to limit the types of documentation that

could be provided and accepted.

Idaho Power goes on to say that most QF developers form a new single-
purpose legal entity to facilitate project financing. Thus, in the Company’s
opinion, the minimum representations and warranties required by the
Commission have “very limited” value. See Idaho Power’s response to Staff
Data Request 8; Staff/1002, Schwartz/3.

Given the Company’s stated intention to provide flexibility for the QF in
establishing creditworthiness, and the Commission’s allowance for a utility to

require additional documentation of creditworthiness, Staff finds Idaho Power’s

approach complies with Order No. 05-584 and is reasonable.

. ARE PGE’S REQUIREMENTS FOR ESTABLISHING

CREDITWORTHINESS REASONABLE?

STAFF1000-UM1129.00C
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A. Yes, in part. Besides requiring the QF to represent or warrant that it has not

been a debtor in any bankruptcy proceeding within the past two years and that
it is current on all its financial obligations, Section 7 of PGE’s standard contract
requires the QF to maintain this status throughout the term of the contract. If at
any time the QF can no longer do so, it must provide default security at that
time.

PGE states that in the event the seller is no longer current on its payment
obligations to others, the WSPP and EEI master power trading agreements
require either termination of the agreement or provision of collateral. Further,
PGE states that default in making payments to others is a good indication that
the QF will fail to deliver power to PGE.

At the same time, in deciding whether to terminate the contract
(presumably in the event the QF cannot provide collateral at the time), the
Company says it could take into account whether the QF’s financial difficulty is
being resolved and whether PGE’s customers would be best served by not
terminating the contract. See PGE’s response to Staff Data Request 41;
Staff/1003, Schwartz/12-13.

HAVE PARTIES EXPRESSED CONCERNS ABOUT THIS ADDITIONAL
REQUIREMENT?

Yes. For example, the Oregon Department of Energy (ODOE) states that if
PGE is able to require default security at a time a QF becomes delinquent on
its State Energy Loan Program (SELP) loan — even if an agreement were in

place to make the borrower current on its loan payments — SELP would be

STAFF1000-UM1129.00C
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unable to finance the project. ODOE estimates that it has financed about half of
Oregon’s QFs 10 MW or smaller through its loan program. See ODOE'’s
responses to Staff Data Requests 1 and 2.L.; Staff/1004, Schwartz/1, 4-5.

ODOE explains that at a time when the QF has reduced revenue, it would
be unlikely to have resources to provide default security. Typically an escrow
account would be the only form of security a small QF could provide.

Staff recommends that the Commission require PGE to modify Section 7
of its standard contract, requiring default security in the event a QF becomes
delinquent during the contract term, to provide an exception for becoming
delinquent on its construction loan so long as the lender is working with the
borrower to become current on loan payments. This is an indication that the
lender finds the financial difficulty of the QF to be temporary and that the QF
project remains viable.

DO THE OTHER UTILITIES’ STANDARD CONTRACTS RAISE THE SAME
CONCERN?

It is unclear in Idaho Power’s and PacifiCorp’s standard contracts whether
they, too, would require a QF to post security at a later date if the QF falls
behind on any of its financial obligations to others. Therefore, Staff
recommends that the Commission require Idaho Power and PacifiCorp to
make a similar clarification in their standard contracts.

PLEASE COMMENT ON PACIFICORP’'S REQUIREMENTS FOR

ESTABLISHING CREDITWORTHINESS.

STAFF1000-UM1129.00C
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A. Under Section 3.2.7 of PacifiCorp’s standard contract, QFs 3 MW or smaller

would only be required to meet the minimum representations and warranties
for creditworthiness in the Commission’s order. QFs larger than 3 MW also
must meet the Company’s credit requirements in Section 1.8. These require a
minimum rating by a major credit rating agency (“Baa3” or greater by Moody’s
or “BBB-“ or greater by Standard & Poor’s) or “other indicia of creditworthiness
acceptable to PacifiCorp in its reasonable judgment.”

PacifiCorp states that in lieu of meeting a published credit rating level, the
Company would accept an equivalent rating as determined by reviewing the
QF’s financial statements and using a proprietary credit scoring model
developed with Standard & Poor’s. See PacifiCorp’s response to Staff Data
Request 42; Staff/1005, Schwartz/7.

Staff finds these requirements for establishing creditworthiness, in lieu of
posting default security, reasonable and consistent with Order No. 05-584.

ODOQOE states:

In SELP’s experience it is highly unlikely that a QF of 10 MW

or smaller has a senior unsecured debt rating. This rating is

usually limited to large corporations and generally requires

the consistent issuance of unsecured debt and a payment to

the rating agencies. See ODOE'’s response to Staff Data

Request 6; Staff/1004, Schwartz/6.

The utilities must be able to use other documentation and methods to
determine a QF’s creditworthiness if they find that the minimum warranties and

representations in the Order are insufficient and if the QF does not have a

long-term rating by a major credit rating agency.

STAFF1000-UM1129.00C
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DO THE STANDARD CONTRACTS MAKE IT CLEAR THAT DEFAULT
SECURITY IS REQUIRED ONLY IF THE QF DOES NOT MEET THE
UTILITY'S CREDITWORTHINESS REQUIREMENTS?

Yes. Section 4.1.6 of Idaho Power’s contract states that security will be
required “[i]n lieu of providing evidence of acceptable creditworthiness.”
Section 7 of PGE’s contract states that the QF must provide default security
“[iln the event the Seller” is unable or becomes unable to make the
creditworthiness representations and warranties. Section 3.2.7 of PacifiCorp’s
contract states that “Seller need not post security ... for PacifiCorp’s benefit in

the event of Seller default, provided that Seller warrants all of the following....”

Security

HOW IS THE ISSUE STATED IN THE ISSUES LIST?
Issue 5a is stated generally as, “Are the security provisions reasonable?” |
address individually below the specific items raised for standard contracts for
QFs 10 MW and smaller.
FIRST, PLEASE CITE THE SECURITY REQUIREMENTS THAT ORDER
NO. 05-584 ESTABLISHES.
The Order states at 45:

[I]n the event that a QF cannot demonstrate

creditworthiness, the QF should be required, regardless of

its size, to provide some default security.... [W]e adopt

Staff’s proposal that requires a QF unable to satisfy credit

rating requirements to provide a reasonable amount of

default security by one of the following means, selected at

the QF’s discretion: senior lien, step-in rights, a cash escrow
or a line of credit....

STAFF1000-UM1129.00C
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Should a QF demonstrate creditworthiness, we conclude

that some provision for default security in the event that it is

needed is appropriate.... Consequently, we adopt Staff’'s

recommendation that standard contracts include a clause

providing that, in the event that a QF defaults and the market

prices to replace the contracted for energy exceed the

contract price, future payments after the default period ends

shall be commensurately reduced over a reasonable period

of time to recoup the costs incurred by the utilities.

Q. PLEASE ADDRESS ISSUE 5.a.i: “IS IT CONSISTENT WITH ORDER NO.
05-584 THAT THE SECURITY REQUIREMENTS IN § 4.1.6 OF IDAHO
POWER’S CONTRACT ARE ‘AT A MINIMUM,” ALLOWING FOR
UNSPECIFIED CONDITIONS AT THE SOLE DISCRETION OF IDAHO
POWER?”

A. Section 4.1.6 of Idaho Power’s standard contract states:

In lieu of providing evidence of acceptable creditworthiness,

the Seller may provide Idaho Power with commercially

reasonable security instruments such as letter of credit,

senior lien rights, step-in rights, escrow accounts or other

forms of liquid financial security that would provide readily

available cash to Idaho Power in the Event of a Default

under this Agreement.

The statement of the issue indicates confusion about what Section 4.1.6
states. Idaho Power is simply providing a QF additional flexibility by allowing it
to provide other types of liquid financial security, in addition to the four options
provided for in the Order. As explained earlier in my testimony, the Company’s

standard contract uses the phrase “at a minimum” when referring to the type of

documentation that would be reviewed to determine the QF’s creditworthiness.

STAFF1000-UM1129.00C
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If the Company did not deem the QF to be creditworthy, then the security
provisions would apply.

Q. PLEASE EXPLAIN ISSUE 5.a.ii., REGARDING A LETTER OF CREDIT
FOR POTENTIAL ENVIRONMENTAL REMEDIATION FOR A QF THAT
SELECTS THE SENIOR LIEN OR STEP-IN RIGHTS SECURITY OPTION.

A. Section 10.5 of PacifiCorp’s standard contract requires a letter of credit in favor
of the Company during the term of the agreement for potential environmental
remediation if a QF selects the senior lien or step-in rights security option.
PacifiCorp would draw on the letter of credit in the event the QF defaults, the
Company steps in to own or operate the facility, and the site requires
environmental remediation.

In response to Staff Data Request 5, PacifiCorp states:

[I]f it took over the facility as an owner/operator under its lien

rights, or if PacifiCorp only became the operator under its

step-in rights, the Company would potentially be exposed to

joint and several liability for environmental remediation costs

under CERCLA (the federal Superfund laws).

According to the contract, PacifiCorp would determine the required
amount of credit based on what the Company might reasonably incur to satisfy
remediation requirements. The Company states that the determination would
be based on an evaluation of the project site. Further, the Company states
there would be less likelihood of existing contamination at a greenfield site than
an industrial site. See PacifiCorp’s responses to Staff Data Requests 5-6;

Staff/1005, Schwartz/1.

Q. DO PARTIES EXPRESS A CONCERN REGARDING THIS PROVISION?

STAFF1000-UM1129.00C
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Q.

1000/14

Yes. For example, ODOE states that small QFs either would not be able to
obtain a letter of credit, or that the issuer of the letter of credit may require
collateral. Because the QF also would need collateral to secure a loan, this
provision in PacifiCorp’s contract may make it impossible to finance the project.
See ODOE’s response to Staff Data Request 2.b., Staff/1004, Schwartz/2.
WHAT ARE ODOE’S CONSIDERATIONS AND RECOMMENDATIONS ON
THIS ISSUE?

In addition to administering SELP, ODOE also serves as staff for the state
Energy Facility Siting Council. ODOE explains that in order to receive a site
certificate for a large power plant in Oregon, the applicant must provide either a
letter of credit or a bond for the estimated cost to the state of restoring a site to
a “useful, non-hazardous condition.” This requirement addresses the risk that
the plant will fail to restore the site after it shuts down.

ODOE states that at most renewable generation sites, typically greenfield
sites, the risk that environmental remediation would be required should be
minimal. While stating that QFs at industrial sites would pose more of a risk,
ODOE notes that the Siting Council has not had experience with these
facilities. However, in SELP’s single foreclosure on a loan for an industrial
cogeneration facility, there were no significant costs for environmental
remediation.

ODOE points out that the senior lien option would not be available to QFs
that finance their project with SELP. SELP requires that it have a first or senior

security position in the facility.

STAFF1000-UM1129.00C
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Focusing then on QFs that choose step-in rights, ODOE states that the
utility would simply decide not to step in as the facility operator if its
assessment of probable environmental remediation determined that it should
not do so. Therefore, in order for QFs choosing the step-in rights option to pose
a risk to the utility and its ratepayers for environmental remediation, three
things would have to occur:

First, the QF would have to default on the power purchase agreement with
the utility. Second, the remediation required would have to be substantial. And
third, market prices would have to exceed contract prices. ODOE states that it
would be rare for all these conditions to occur. However, if they did, the utility
would not exercise its step-in rights, and instead could seek damages from the
QF through litigation.

ODOE argues that requiring all QFs that choose step-in rights to provide a
letter of credit for potential environmental remediation would be unduly
burdensome, would provide only minimal reduction in risk to ratepayers, and
would reduce QF development. Without a letter of credit, however, ODOE
concedes that it would be more difficult for the utility to collect damages.

For QFs at industrial sites that choose the senior lien or step-in rights
security option, ODOE suggests as an alternative having the host company
assume the financial responsibility of potential environmental remediation.

Finally, ODOE states that if the Commission determines that PacifiCorp is
allowed to require a letter of credit for potential environmental remediation, the

Company should be allowed to do so only where there is a “clear documented

STAFF1000-UM1129.00C
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risk,” and the risks should be specified. Further, there should be a cap on the
amount of the letter of credit the utility can require based on project type and
location. See ODOE’s Responses to Staff Data Requests 13-16; Staff/1004,
Schwartz/7-8.
WHAT DOES STAFF RECOMMEND REGARDING A LETTER OF CREDIT
FOR ENVIRONMENTAL REMEDIATION?
ODOE and Staff have commented throughout this proceeding on the
unlikelihood of a small QF obtaining a letter of credit. Further, ODOE makes a
reasonable case that environmental remediation poses a minimal risk to the
utility and customers. Therefore, Staff recommends that the Commission direct
PacifiCorp to remove its requirement that a small QF must obtain a letter of
credit for potential environmental remediation in the event the QF chooses the
step-in rights or senior lien security option under the standard contract.
PLEASE ADDRESS ITEM 5.a.iii.: “SHOULD PGE § 7 AND IDAHO
POWER § 4.1 DEFINE THE SECURITY OPTIONS OF CASH ESCROW,
SENIOR LIEN, STEP-IN-RIGHTS AND LETTER OF CREDIT?”
PacifiCorp appropriately provides these definitions in Sections 1 and 10 of
its standard contract. However, ldaho Power and PGE do not define these
terms in their standard contracts. The Commission should direct the
companies to do so.

Idaho Power provides definitions for these security options in response
to Staff Data Request 9. See Idaho Power’s response to Staff Data Request

9; Staff/1002, Schwartz/4. PGE provides definitions in response to Staff

STAFF1000-UM1129.00C
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Data Request 56. See PGE’s response to Staff Data Request 56;
Staff/1003, Schwartz/22-23.

Q. PLEASE ADDRESS ITEM 5.a.iv.: IS THE DEFINITION OF DEFAULT
SECURITY IN 8§ 1.9 OF PACIFICORP’S CONTRACT CONSISTENT WITH
ORDER NO. 05-584 AT 45?

A. PacifiCorp defines Default Security in Section 1.9 as follows:

“Default Security”, unless otherwise agreed to by the
Parties in writing, means the amount of either a Letter of
Credit or cash placed in an escrow account sufficient to
replace twelve (12) average months of replacement power
costs over the term of this Agreement, and shall be
calculated by taking the average, over the term of this
Agreement, of the positive difference between (a) the
monthly forward power prices at [specify POD] (as
determined by PacifiCorp in good faith using information
from a commercially reasonable independent source),
multiplied by 110%, minus (b) the average of the Fixed
Avoided Cost Prices specified in Schedule 37, and
multiplying such difference by (c) the Minimum Annual
Delivery; provided, however, the amount of Default Security
shall in no event be less than the amount equal to the
payments PacifiCorp would make for three (3) average
months based on Seller’'s average monthly volume over the
term of this Agreement and utilizing the average Fixed
Avoided Cost Prices specified in Schedule 37. Such amount
shall be fixed at the Effective Date of this Agreement.

In Order No. 05-584 (at 45), the Commission declined to impose any
requirements regarding the proper amount of default security, leaving it to the
discretion of each utility, subject to Commission review of the standard
contracts. The Commission directed the parties to further address the

appropriate amount of default security in Phase Il of Docket UM 1129.
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However, Staff proposed that the issue be taken up in the Phase |
Compliance investigation as it relates to standard contracts for QFs 10 MW
and less. The issue was adopted in this investigation as Issue 35. | address
this later in my testimony.

Q. PLEASE ADDRESS ITEM 5.a.v.: IS THE DEFINITION OF LETTER OF
CREDIT IN 8§ 1.17 OF PACIFICORP’'S CONTRACT CONSISTENT WITH
ORDER NO. 05-584 AT 45?

A. The Order did not impose any requirements regarding the definition of letter of
credit, leaving it to the discretion of each utility subject to Commission review of
the standard contracts. PacifiCorp defines Letter of Credit in Section 1.17 as
follows:

“Letter of Credit” means an irrevocable standby letter of

credit, from an institution that has a long-term senior

unsecured debt rating of “A” or greater from S&P or “A2” or

greater from Moody'’s, in a form reasonably acceptable to

PacifiCorp, naming PacifiCorp as the party entitled to

demand payment and present draw requests thereunder.

PacifiCorp states that it has not executed contracts for projects between 3
MW and 10 MW in recent years, and contracts executed with projects 3 MW
and less have not included a definition of Letter of Credit. The Company further
states that its definition in the standard QF contract is commercially reasonable
because it sets forth the credit requirements for the issuing institution and the
form of the letter of credit, and it is consistent with definitions for agreements

used in the wholesale power market such as WSPP and EEI. See PacifiCorp’s

response to Staff Data Request 31; Staff/1005, Schwartz/3.

STAFF1000-UM1129.00C



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Docket UM 1129 — Phase | Compliance Staff/1

Q.

1000/19

While PacifiCorp requires a higher credit rating for the issuer than EEI,
staff finds the Company’s definition of Letter of Credit to be reasonable and
consistent with definitions used in the wholesale power market.

ARE THE AMOUNTS OF DEFAULT SECURITY THAT EACH OF THE
UTILITIES FOR THE STANDARD CONTRACTS REQUIRE
REASONABLE?

The amount of default security that PacifiCorp and PGE require is reasonable.
Idaho Power does not specify how it determines the amount of security
required.

ODOE recommended in Phase | of this proceeding that default security be
limited to around 2% of project capital costs. See ODOE/Exhibit No. 3, Keto/5-
6. Based on a phone conversation with SELP Loan Manager Jeff Keto on
December 2, 2005, my understanding is that ODOE based this rough estimate
on economic models of sample projects, including availability of funds for an
escrow account, the only avenue available for most small QFs.

To the extent that the utility determines that a QF has a lower risk of
default relative to other QFs, PacifiCorp and Idaho Power state that they may
reduce the level of default security required. The percent of project capital
costs that the default security amount represents also could be considered at
that time.

PLEASE DESCRIBE THE AMOUNT OF DEFAULT SECURITY
PACIFICORP REQUIRES FOR QFS THAT DO NOT ESTABLISH

CREDITWORTHINESS.
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A. PacifiCorp determines the amount of default security it requires based on the

positive difference, for 12 average months over the term of the agreement,
between:

1) 110% of monthly forward power prices, and

2) the estimated payments to the QF.

The estimated payments are based on the Fixed Avoided Cost prices in
Schedule 37 and the QF’s Minimum Annual Delivery commitment.

There is a minimum default security requirement equal to three average
months of estimated payments to the QF.

PacifiCorp states that the definition is a reasonable, transparent and
verifiable measurement of potential replacement power costs. The definition
also allows parties to negotiate an alternative agreement. The Company used
110% rather than 100% of forward market prices, as well as a minimum of
three months of payments to the QF, to protect ratepayers from movement in
the market.

The Company explains that it based its default security amount on the
QF’s energy commitment, rather than capacity payments to the QF (embedded
in on-peak prices), because the QF does not have a minimum capacity
obligation. In addition, avoided cost prices are “energy only” prices — in other
words, they do not include fixed capacity payments. The Company further
states that if the QF fails to perform, the Company will look to replace energy,
not capacity. See PacifiCorp’s response to Staff Data Requests 30 and 62;

Staff/1005, Schwartz/2, 18.
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Staff finds PacifiCorp’s approach reasonable. The Company requires
default security in an amount that reflects potential harm to the Company and
ratepayers in the event the QF defaults and market prices for replacement
power exceed the cost of the QF contract.

Q. PLEASE DESCRIBE THE AMOUNT OF DEFAULT SECURITY PGE
REQUIRES FOR QFs THAT DO NOT ESTABLISH CREDITWORTHINESS.

A. PGE bases its required default security on one year’s worth of capacity
payments to the QF. The calculation is as follows:

Annual number of on-peak hours X (Minimum net output/
8,760 hours) X (On-peak price - Off-peak price)

PGE explains that the intent is to limit the collateral required to the
damages from a default, which are tied to the value of the power. PGE states
that the amount required is similar to the amount specified in other
agreements. For example, firm power purchases under the EEI agreement —
typically for a term much less than 20 years — require companies that are not
rated investment grade by S&P and Moody’s to provide collateral equal to the
amount the prospective market price exceeds the contract price. PGE states
that it also has longer-term contracts that require collateral to protect against at
least a portion of the risk that the Company would have to pay higher market
prices for power not delivered under the contract.

PGE explains that it used capacity payments as the basis for determining
the amount of default security, instead of forward market prices at the time of

contract execution, because it is a simple, straightforward calculation that is
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easy to administer. In addition, PGE believes it is difficult to quantify an
appropriate risk premium to apply to projected market prices for a 20-year
contract. See PGE’s responses to Staff Data Requests 28 and 54; Staff/1003,
Schwartz/6-7, 21.

While this approach differs from PacifiCorp’s, staff finds it reasonable.
Avoided costs are based on a firm proxy resource. PGE’s default security
amount reflects the lost capacity value of the QF contract in the event the QF
defaults. The amount is transparent and measurable.

Q. PLEASE DESCRIBE THE AMOUNT OF DEFAULT SECURITY IDAHO
POWER REQUIRES FOR QFs THAT DO NOT ESTABLISH
CREDITWORTHINESS.

A. ldaho Power’s contract does not specify how the Company would determine
the amount of security it would require for a QF that does not establish
creditworthiness.

In response to Staff Data Request 1, Idaho Power simply states that the
security amount required is:

...100% of a reasonable estimated amount of potential

damages for failure to provide the expected energy amounts

under the Agreement. The estimate would be based on an

analysis of the project’s capacity to perform both financial

and non-financial obligations. For example, if a QF maintains

adequate business interruption/mechanical breakdown

insurance, the likelihood of an extended default period is

diminished and the estimated amount of potential damages

could be reduced. See Idaho Power’s response to Staff Data
Request 1; Staff/1002, Schwartz/1.
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The Commission ordered the utilities to file standard forms of contract for
its approval in order to remove transaction costs and overcome economic
impediments created by market barriers such as asymmetric information and a
non-level playing field. See Order No. 05-584 at 16. Further, the Commission
stated (at 45) that it would review the amount of security required when
reviewing the standard contract filings.

From this, Staff concludes the Commission intended that each standard
contract form plainly state how the utility would calculate the amount of default
security required for QFs that do not demonstrate creditworthiness. Therefore,
the Commission should direct Idaho Power to modify its standard forms of
contract to specify how the Company would determine the amount of default
security required in a manner consistent with PGE’s or PacifiCorp’s standard
contract. Both PacifiCorp and Idaho Power indicate they may reduce the
amount of default security required in particular situations. Staff's
recommendation is not intended to preclude such consideration by Idaho

Power.

Default and Termination

Q. PLEASE SUMMARIZE ISSUE 5B, REASONABLENESS OF DEFAULT
AND TERMINATION PROVISIONS IN THE STANDARD CONTRACTS.
A. Issue 5b addresses the QF’s breach of the contract — for delays in commercial

operation, under-deliveries or other events of default. It also addresses
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opportunities to cure such events, damage provisions, and the conditions
under which the utility may terminate the agreement due to the QF’s default.
PLEASE SUMMARIZE YOUR POSITION ON THE FIRST FOUR ITEMS
UNDER ISSUE 5b.

Items b.i. through b.iv. relate to how to determine the amount of QF energy
under contract to the utility. The QF is in default when deliveries fall below that
amount.

In Order No. 05-584 (at 28), the Commission stated:

[W]e conclude that intermittent and firm resources should be

valued equally, and direct utilities to pay full avoided costs

pursuant to the appropriate methodology for all energy

delivered under a QF standard contract, but only up to the

nameplate rating of the facility.

The Commission ordered that a second phase of Docket UM 1129 further
explore how the calculation of avoided costs should reflect the nature and
quality of QF energy.

Given that avoided costs are based on a firm proxy resource, the utilities
must be able to rely on some reasonable amount of QF energy. Staff stated in
Phase | of this proceeding that we do not believe weather-related events
should trigger default provisions for QFs that rely on natural motive force,
including wind and hydro projects. See Staff/400, Morgan/7. Instead, Staff
recommended use of a Mechanical Availability Guarantee (MAG) for

determining whether a QF eligible for standard rates should receive capacity

payments. See Staff/100, Breen/18-19; Staff/500, Breen/13-14.
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The Commission has ordered parties to explore this issue further in Phase

Il. However, because Staff believes that a MAG is the ultimate solution to
issues related to under-deliveries for intermittent resources, | comment briefly
on the MAG here.

Q. HAVE ANY OF THE UTILITIES RECOMMENDED USE OF A MAG FOR QF
CONTRACTS?

A. Yes. PacifiCorp proposed a MAG for its QF contract with the proposed 17.5
MW Schwendiman Wind project in Idaho, with the QF’s concurrence.

PacifiCorp states:

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28
29
30
31
32
33
34

PacifiCorp’s MAG approach recognizes that a wind QF
cannot accurately predict monthly generation six months in
advance...and therefore grades the QF’s performance by
what it can control: mechanical availability. The Agreement’s
MAG provisions require that [the] QF’'s average availability
equal or exceed the following: 75% for Contract Year 1; 85%
for Contract Years 2-10; and 80% for Contract years 11-20.
With each passing year, PacifiCorp and the QF expect to
gain more confidence in the dependable annual energy
production of the facility — a number critical to PacifiCorp’s
long range resource planning. Without the MAG provision,
PacifiCorp would have less confidence in the facility’s
minimum annual output because the QF would have less
incentive to invest in reliability.... See Reply Comments of
PacifiCorp at 4, Idaho Public Utilities Commission, Case No.
PAC-E-05-9.

PacifiCorp defines availability as...

...the percentage of time that the Facility is actually
producing Net Energy compared to the total amount of time
that the Facility could have produced Net Energy. The total
amount of time that the facility could have produced Net
Energy is determined by taking the total hours in the
measurement period and deducting the total number of
hours of non-generation due to lack of sufficient wind, force
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majeure, and scheduled maintenance. See Application,
Section 1.2, Case No. PAC-E-05-9.

The MAG measures performance annually, rather than using monthly
delivery requirements. PacifiCorp explains:

Generally speaking, monthly wind resource at a site can vary

greatly from year to year, but the annual wind supply tends

to be much more stable. Accordingly, once the annual wind

resource at a facility has been established, the annual output

from that facility should be predictable so long as the

availability of the facility remains the same. See Reply

Comments of PacifiCorp at 4, Case No. PAC-E-05-9.

PacifiCorp further states (at 6) that the MAG approach for determining
whether non-performance should be excused is straightforward, less likely to
give rise to contract disputes, rewards reliability, and does not create incentives
for low-balling performance targets.

DID THE IDAHO COMMISSION APPROVE USE OF A MAG?

No. The Idaho Commission rejected the use of a MAG in Order No. 29880
(with Commissioner Smith dissenting). The decision was in large part the result
of previous decisions to measure generation on a monthly basis and use a
90/110 performance band. Staff is not aware of PacifiCorp raising the MAG
approach until it brought forth for Idaho Commission approval its proposed
contract with Schwendiman. Further, the Commission wanted to have similar
PURPA contract provisions for all of its electric utilities.

PLEASE EXPLAIN HOW EACH UTILITY'S COMPLIANCE FILING IN

OREGON SETS MINIMUM DELIVERY REQUIREMENTS.
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Idaho Power requires the QF to specify minimum monthly net energy amounts.
At any time, the QF may revise the monthly amounts for the next calendar
year. Failure to meet any monthly minimum is an event of default, unless
excused by an event of force majeure. The difference between these monthly
amounts and the amounts actually delivered to Idaho Power are subject to
Shortfall Energy damages.

PacifiCorp uses a minimum annual delivery amount as the basis for
default for under-delivery.

PGE also uses a minimum annual delivery amount as the basis for default
for under-delivery. The QF can choose either: a) 75% of the average annual
Net Output (all energy produced by the QF, less station and other on-site use,
transformation and transmission losses, and other adjustments) or b) an
“alternative” minimum amount based on supporting documentation. The QF is
not in default for under-delivery unless it falls below this level for two
consecutive contract years.

PLEASE EXPLAIN HOW THESE DELIVERY AMOUNTS ARE
DETERMINED.

Each utility allows the QF to designate the amounts, provided there is sufficient
documentation. Idaho Power explains:

[1]f the Monthly Net Energy Amounts submitted by the QF

project do not appear to be consistent with the nameplate

rating of the facility or the routine operations and industrial

standards for the specific type of generation resource, ldaho

Power may request additional information from the project to

confirm that the project-specific Monthly Net Energy
Amounts are reasonable for the specific project. If the QF

STAFF1000-UM1129.00C
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sets its Monthly Net Energy Amounts at zero or some
extreme minimum, the net result will likely be that the
Company will not avoid or defer the correct amount of firm
resources or firm energy purchases and customers will pay
more than ldaho Power’s true avoided cost. See Idaho
Power’s Response to Staff Data Request 5; Staff/1002,
Schwartz/2.

Idaho Power describes the types of documentation it would require in
accepting a QF’s designation of Monthly Net Energy Amounts:

Idaho Power would expect to review any data the QF

developer has compiled that would support the QF

developer’s estimate of the firm energy production of the

project. In many instances, this would be the same data that

the QF’s lender would require that the QF produce in order

to accommodate the lender’s due diligence review of the

ability of the project to generate sufficient energy to support

the debt financing of the project....

Idaho Power will review the provided information and either

accept the values as presented by the QF or will work

cooperatively with the QF developer to determine an

equitable monthly energy amount for inclusion in the

contract. See ldaho Power’s response to Staff Data Request

12; Staff/1002, Schwartz/5.

The Company provided examples of such documentation, such as water
flow and head data for a hydroelectric project, wind velocity and duration data
for a wind project, fuel source information on biomass facilities, and turbine and
generator efficiency data.

Further, Idaho Power states that for wind and hydro projects, “[t]he
monthly amount would not be set equal to the long-term average production,
but at a lesser level to accommodate reasonably anticipated reductions in
natural motive force.” For cogeneration projects at industrial plants, Idaho

Power stated that it would be reasonable that the QF would make allowances
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in its long-term average energy production estimates for market and price
conditions that may impact the ability of the QF to deliver energy to the utility.
See Idaho Power’s response to Staff Data Request 13; Staff/1002, Schwartz/6.

As explained above, PGE requires the QF to designate 75% of its Net
Output, or an Alternative Minimum Amount:

Such Alternative Minimum Amount, if provided, shall exceed

zero, and shall be established in accordance with Prudent

Electrical Practices and documentation supporting such a

determination shall be provided to PGE upon execution of

the Agreement. Such documentation shall be commercially

reasonable, and may include, but is not limited to,

documents used in financing the project, and data on output

of similar projects operated by seller, PGE or others. See

PGE'’s Response to Staff Data Request 22; Staff/1003,

Schwartz/4.

PacifiCorp’s contract states:

Seller shall specify the Minimum Annual Delivery of the

Facility, and explain the basis for the estimate. NOTE: The

Minimum Annual Delivery should be based on the most

adverse natural motive force conditions reasonably expected

and should take into account maintenance and Seller’s load

(if any). (See Exhibit D-1B.)

Q. DO YOU HAVE CONCERNS ABOUT ANY OF THESE MINIMUM
DELIVERY REQUIREMENTS?

A. Yes. | am concerned about Idaho Power’s requirement that QFs specify
minimum monthly net energy amounts below which the Company assesses
damages for under-delivery.

| agree with PacifiCorp that monthly wind generation can vary widely from

year to year and cannot be accurately predicted far in advance. Generation
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from hydro resources also can vary widely, including the potential for drought
years. Weather is beyond the QF’s control.

It also may be difficult to predict monthly power production levels for a
cogeneration project at an industrial site because of potential market disruptions
for the host facility — falling paper prices for a mill, for example.

Further, | am concerned that a small wind project may have only a year’s
worth of anemometer data on the wind resource at the site, and a hydro project

may have only a few years of flow data. Neither of these may be representative
of the most adverse natural motive force conditions that may occur over the 20-
year contract period.

ODOE states that SELP generally would not fund a QF if there is more
than an incidental risk of default due to under-delivery related to minimum
delivery requirements, assuming the consequences include significant financial
harm to the QF. ODOE states that for projects relying on natural motive force,
the minimum delivery requirements must be “very low” to allow for adverse
years, or weather-caused shortfalls in generation must not cause default. See

ODOE's response to Staff Data Request 2.c.; Staff/1004, Schwartz/2-3.

. WHAT ARE STAFF'S RECOMMENDATIONS REGARDING MINIMUM

DELIVERY COMMITMENTS?

Staff recommends that delivery requirements for QFs relying on intermittent
renewable resources, as well as cogeneration facilities relying on industrial

hosts, be set on an annual, rather than monthly, basis, and account for the

resource and production variations outlined above.
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Staff believes that PacifiCorp’s and PGE's contracts allow for these
situations to be addressed. PacifiCorp’s contract states that delivery obligations
should be based on the most adverse natural motive force conditions. Further,
the Company states that the “Seller’s load variation” should be taken into
account in designating Minimum Annual Delivery. See PacifiCorp’s response to
Staff Data Request 33; Staff/1005, Schwartz/4.

Similarly, PGE states:

The Minimum Net Output is expected to be based on data

available for roughly a worst year for wind, or water

conditions, factors such as production variations, or data on

output from other units with a longer history if the QF lacks

data. The requirement to establish a Minimum Net Output

recognizes that no default occurs unless the QF has not met

the output levels for 2 consecutive years (Section 10.1.4).

We expect that the Minimum Net Output will be less than the

QF’s expected output by an amount that recognizes

expected variations in conditions. See PGE’s response to

Staff Data Request 23; Staff/1003, Schwartz/5.

Staff recommends that the Commission require Idaho Power amend its
contract to allow for an annual delivery commitment for QFs relying on
intermittent renewable resources, as well as cogeneration facilities relying on
industrial hosts.

DOES STAFF HAVE ANY RECOMMENDATIONS AT THIS TIME
REGARDING THE MAG?

Pending the completion of Phase Il of this proceeding, Staff recommends that
for contracts with QFs relying on intermittent resources, the Commission allow,

but not require, the utilities to use a MAG based on annual production as the

basis for determining default for under-delivery. | further recommend that the
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utilities be allowed to submit revised standard contracts with such provisions in
their compliance filings for the Phase | Compliance investigation.

Q. PLEASE MOVE ONTO YOUR NEXT ISSUE. DOES STAFF BELIEVE THE
QF HAS BREACHED THE AGREEMENT IF COMMERCIAL PRODUCTION
IS DELAYED OR IF IT UNDER-DELIVERS DURING THE UTILITY’S
RESOURCE SUFFICIENCY PERIOD?

A. This is the question raised by Issues 5.b.vi. and 5b.ix.

| first address a delay in QF construction. In Order No. 05-584 (at 47), the
Commission stated that security should be provided in the event a QF project
is delayed coming on line. The Commission explained that “...the utility may
need to replace the contracted for energy at market prices that exceed the [QF]
contract price.” However, the Commission provided the following caveat:

At the time the contract is signed, we would expect parties to

be aware of whether the contracting utility is in a resource

deficient or sufficient position. We observe that if a utility is in

a resource sufficient position, the contracted-for energy will

likely not need to be immediately replaced. Consequently,

we do not discern any reason to require additional security

requirements in such a situation.

This passage refers specifically to whether security should be provided for
construction delay when a utility is resource-sufficient, rather than whether a
delay should constitute an event of default. However, Staff believes that the
citation indicates that the Commission found the utility and its customers likely
would not be harmed by a delay in QF commercial operation if a utility was

resource-sufficient. While the Order makes clear that the determination of

whether the utility is resource sufficient is made at the time of contract
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execution, it is unclear whether the Commission intended that the designation
would be based on the utility’s resource position at the time of contract
execution or as of the specified on-line date for the QF. If Staff correctly
understands the Commission’s order on this point, a delay in commercial
operations should not be an event of default if the utility determines at the time
of contract execution that it will be resource-sufficient as of the QF on-line date
specified in the contract.

In fact, if a utility is resource-sufficient, there may be an advantage to the
utility and its ratepayers if the QF project is delayed, particularly if market
prices are low.

Further, ODOE states that some small QFs may not be approved for
financing if SELP perceives the risk of default for delays in commercial
operation is too great and beyond the control of the developer. ODOE states
that in today’s project development environment, there is an increased risk of
delays beyond the developer’s control in procuring project equipment,
construction material, specialized labor and transportation to get materials to
the site. See ODOE'’s response to Staff Data Request 2.d.; Staff/1004,
Schwartz/3.

Therefore, | recommend the Commission order the utilities to modify their
standard forms of contract to clarify that a delay in QF commercial operation is
not an event of default if the utility determines at the time of contract execution
that it will be resource-sufficient as of the QF on-line date specified in the

contract.
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Regarding under-deliveries, staff finds no explicit statement in the
Commission’s order that makes a distinction as to whether the utility is
resource-sufficient or resource-deficient. Once a QF project is on line, the utility
depends on it for its operations, including meeting retail load requirements and
making market sales. Further, the project is being paid based on a firm proxy
resource. Therefore, there should not be an exception for under-delivery as an
event of default for the sole reason that the utility is in a resource-sufficient
position.

Q. WHAT IS STAFF'S POSITION REGARDING TERMINATION DUE TO
WEATHER-RELATED UNDER-DELIVERIES OR DELAYS IN PRODUCING
POWER?

A. Issue 5.b.v. asks whether the utility should be able to terminate the QF contract
under the following conditions:

First, should the utility be able to terminate the contract due to weather-
related under-deliveries? Staff believes that annual minimum delivery
requirements for intermittent renewable resources should be set through a
MAG. However, pending the outcome of the Phase Il proceeding, Staff
recommends an annual delivery requirement with adverse motive force
conditions taken into account. In either case, weather should not be a cause of
termination.

Second, should the utility be able to terminate the contract due to delays
in producing power? For the same reasons stated above, Staff believes that

Order No. 05-584 does not allow the utility to do so if it is resource-sufficient.
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However, the QF should be required to provide an updated on-line date for
utility planning.

ODOE states that SELP would not finance a project subject to termination
for delays in commercial operation, or under-delivery of power, unless
termination is limited to the most egregious cases. In addition, SELP would
want the right to cure the default within a commercially reasonable time,
operate the facility, or sell the facility to another operator under a continuation
of the power purchase agreement. Further, in order for SELP to finance the
QF, any testing requirement to achieve commercial operation would have to
take into account availability of motive force. See ODOE's response to Staff
Data Requests 2.e. and f.; Staff/1004, Schwartz/3.

Staff recommends that the Commission require the utilities to modify their
standard contracts to exclude delay of commercial operation as an event that
allows termination if the utility determines at the time of contract execution that
it will be resource-sufficient as of the QF on-line date specified in the contract.
Staff further recommends that the standard contracts be modified to take into
account availability of motive force in the testing requirement for achieving
commercial operation.

Q. REGARDING TERMINATION, ISSUE 5.b.xii ASKS WHETHER SECTION
11.3.2 OF PACIFICORP’S STANDARD CONTRACT IS CONSISTENT
WITH PURPA. PLEASE DESCRIBE PACIFICORP’'S APPROACH.

A. Section 11.3.2 of PacifiCorp’s contract reads as follows:

STAFF1000-UM1129.00C
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Seller Disqualification. If this Agreement is terminated
because of Seller's default, Seller may not require PacifiCorp
to purchase energy or capacity from the Facility prior to the
Termination Date, and Seller hereby waives its rights to
require PacifiCorp to do so. This subsection shall survive the
termination of this Agreement.

Staff agrees with the general concept that a utility may, for good cause,
terminate a QF agreement. However, Staff is concerned that PacifiCorp’s
additional provision, that the QF may not again contract with the utility for a set
period of time, may conflict with a QF’s general right to enter into agreements
under PURPA. Staff notes that PGE’s approach to this issue, discussed
immediately below, sidesteps the potential legal flaw inherent with PacifiCorp’s

language.

Q. PLEASE EXPLAIN PGE’S APPROACH TO THIS ISSUE.

Section 10.4 of PGE’s contract provides that if a QF is terminated due to its
default, PGE may require the QF wishing to again sell to the Company to do so
subject to the terms of the original agreement until its end date. This provision
is reasonable. It prevents a QF from intentionally defaulting on the original
agreement in order to obtain more favorable avoided cost rates or other terms

and conditions that may be available to QFs at a later date.

. HOW DOES IDAHO POWER’S CONTRACT ADDRESS THIS ISSUE?

Idaho Power’s contract does not state how it would treat a QF’s request to
again sell power to the Company under PURPA, after the Company terminates

the standard contract due to the QF’s default.

. WHAT ARE STAFF'S RECOMMENDATIONS ON THIS ISSUE?

STAFF1000-UM1129.00C
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A. Staff recommends that the Commission require that PacifiCorp and Idaho

Power adopt PGE’s approach. The approach is transparent, and it recognizes
that so long as the project remains a QF, and the federal PURPA mandate
exists, the utility is required to purchase all energy from the QF at avoided
costs. It also prevents gaming by the QF to obtain more favorable terms and
conditions at a later date.

MOVING ONTO ISSUE 5.b.xiii, PLEASE DESCRIBE IDAHO POWER’S

TERMINATION PROVISION FOR UNDER-DELIVERY.

. Section 6.3 of Idaho Power’s contract states that the Company may terminate

the contract if the QF fails to deliver at least 10% of the sum of the monthly Net
Energy Amounts in any contract year. | find the under-delivery level at which
termination would be contemplated reasonable.

ODOE has stated that some hydroelectric projects may not produce for a
period longer than a year due to prolonged drought. Idaho Power states that it
would not terminate a QF contract due to reduced resource availability resulting
from adverse natural motive force conditions or production curtailments at the
host industrial facility, unless the project appears to have permanently curtailed
its generation to very low levels and the developer is not making reasonable
efforts to cure the problem. The Company also would consider the value of the
contract relative to then-current avoided costs. See Idaho Power’s response to
Staff Data Request 14; Staff/1002, Schwartz/7.

So long as the replacement power provisions of the contract keep the

Company whole in the event market prices at the time of under-delivery exceed

STAFF1000-UM1129.00C



10

11

12

13

14

15

16

17

18

19

20

21

22

Docket UM 1129 — Phase | Compliance Staff/1
1000/38

the QF contract price, there may be no harm to the utility or ratepayers in
allowing the QF contract to continue.

Q. DOES STAFF FIND IDAHO POWER’S TERMINATION PROVISION FOR
UNDER-DELIVERY REASONABLE?

A. Yes, except that Idaho Power should add language to the contract that
explains the conditions under which it would again purchase energy from the
QF, as | described earlier.

Q. PLEASE EXPLAIN ISSUE 5.b.xi., OPPORTUNITY TO CURE FOR
EVENTS OF DEFAULT.

A. For certain events of default, the QF is allowed a period of time to fix the
breach of contract. Some events cannot be cured — for example, if the project
no longer meets the PURPA criteria. For other breaches, the contract provides
the QF either a time certain, or a “commercially reasonable time,” after the
event of default to cure.

Q. ISIT REASONABLE FOR PACIFICORP TO LIMIT THE OPPORTUNITY
TO CURE FOR A BREACH OF MATERIAL TERM TO A TIME CERTAIN
AFTER THE DEFAULT?

A. Yes. Staff finds either time-certain deadlines, or a cure within a “commercially
reasonable time,” to be reasonable. PacifiCorp believes fixed time periods are
preferable because they reduce the risk of disagreement over how long the
cure period should be for a particular event. Further, PacifiCorp states that

time-certain cure periods are standard business practice and commercially

STAFF1000-UM1129.00C



10

11

12

13

14

15

16

17

18

19

20

21

22

Docket UM 1129 — Phase | Compliance Staff/1
1000/39

reasonable, citing such provisions in the WSPP agreement. See PacifiCorp’s
response to Staff Data Request 39; Staff/1005, Schwartz/6.

Q. ARE THE OPPORTUNITIES TO CURE FOR EVENTS OF DEFAULT IN
PACIFICORP’'S CONTRACT REASONABLE?

A. Yes. Section 11.2.2 of PacifiCorp’s contract provides for a cure period up to
120 days for a default under Section 11.1.1, breach of material term, as well as
Section 11.1.5, delayed commercial operations. Section 11.1.2 provides an
opportunity to cure for defaults on other agreements, commercial or financing,
within the time allowed for a cure under those agreements.

Regarding Section 11.1.3, default due to insolvency, PacifiCorp states that
insolvency increases the risk of the QF’s default on its contract with PacifiCorp.

Section 11.1.4, Material Adverse Change, requires performance
assurances as reasonably requested by PacifiCorp, including the posting of
additional default security, in the event of a default under any other agreement
to which the QF is a party in cases where the default would have a material
adverse effect on the QF project.

Regarding Section 11.1.6, under-delivery, PacifiCorp explains that
because the minimum delivery obligation exists for a time period which will
have passed, failure to satisfy that obligation is not capable of being cured. See
PacifiCorp’s response to Staff Data Request 38; Staff/1005, Schwartz/5.

Q. ARE THE OPPORTUNITIES TO CURE REASONABLE IN PGE’S

CONTRACT?
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A. Yes. PGE does not provide an opportunity to cure for the QF’s breach of

Section 10.1.1. There also is no opportunity to cure for breach of a
representation or warranty (Section 10.1.2) or for failure to provide default
security (Section 10.1.3). PGE states that the utility and its customers are
subjected to additional risk or costs when the QF is in breach of those sections.
There is a built-in cure period for Section 10.1.4, seller’s initial failure to
deliver Minimum Net Output, because the Company will not terminate the
contract until there are two consecutive years of under-delivery. Thus, the QF
can cure the initial year of performance failure. Sections 10.1.5 (facility is
modified to exceed a 10 MW nameplate rating) and 10.1.6 (seller no longer
gualifies as a QF) do not provide an opportunity to cure because a breach of
these provisions would make the seller ineligible for a standard PURPA
contract. See PGE’s response to Staff Data Request 8; Staff/1003, Schwartz/2-

3.

Q. DO YOU FIND IDAHO POWER’S CURE PROVISIONS REASONABLE?

A. Yes. Section 19.2.1 of Idaho Power’s contract states:

If the defaulting Party shall fail to cure such Default within
the sixty (60) days after service of such notice, or if the
defaulting Party reasonably demonstrates to the other Party
that the Default can be cured within a commercially
reasonable time but not within such sixty (60) day period and
then fails to diligently pursue such cure, then, the
nondefaulting Party may, at its option, terminate this
Agreement and/or pursue its legal or equitable remedies.
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Section 19.2.2 of the contract states that these cure provisions do not
apply to Material Breaches, which must be cured as expeditiously as possible
following occurrence of the breach.

| find these provisions and timelines reasonable.

Q. ISSUE 5.b.xi. ALSO ASKS WHETHER PGE’'S CONTRACT SHOULD
PROVIDE FOR RECIPROCAL DEFAULT TERMS AS IN THE OTHER
UTILITIES' CONTRACTS. PLEASE SUMMARIZE STAFF'S POSITION.

A. Staff recommends that the Commission direct PGE to provide for reciprocal
default terms as in the other utilities’ contracts. See Section 18.2 of Idaho
Power’s contract and Section 11 of PacifiCorp’s contract.

In explaining why the Company does not provide for reciprocal default
terms, PGE states that the QF would have recourse through the Commission in
the event of PGE’s non-performance under the agreement or the
Commission’s orders. Further, PGE states that as a regulated utility, the
likelihood of a PGE default is low. See PGE’s response to Staff Data Request
39; Staff/1003, Schwartz/11.

Nothing in PGE’s response explains why it should not provide reciprocal
default terms in the contract or why it is not standard business practice to do
so.

Q. THERE ARE TWO REMAINING ITEMS UNDER ISSUE 5.b. FIRST,
PLEASE SUMMARIZE ISSUE 5.b.vii.

A. Item 5.b.vii. addresses damages for termination due to the QF’s default under

PacifiCorp’s contract when the utility is resource-sufficient. Again, Staff
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believes that Order No. 05-584 intended that there be no event of default, and
therefore no damages, related to a QF’s delay in commercial operation if the
utility determines at the time of contract execution that it will be resource-
sufficient as of the QF on-line date specified in the contract.
DO THE OTHER UTILITIES’ CONTRACTS RAISE SIMILAR CONCERNS?
Yes. Section 10.2 of PGE’s contract regarding termination, and Section 10.4
regarding damages for termination, do not provide an exception for the
Company’s resource sufficiency period for a delay in QF commercial operation.
Section 5.4 of Idaho Power’s contract specifies that the QF is in default if it fails
to achieve commercial operation within 10 months of the scheduled operation
date.
Q. WHAT IS STAFF'S POSITION ON ISSUE 5.b.vii?
Staff recommends the Commission direct the utilities to modify their standard
contracts to provide an exception for termination-related damages due to delay
in commercial operation if the utility determines at the time of contract
execution that it will be resource-sufficient as of the QF on-line date specified in
the contract.
Q. PLEASE SUMMARIZE STAFF'S POSITION ON ITEM 5.b.x.

The issue is stated as follows:

Should PGE’s and Idaho Power’s default provisions take into

account sufficient monies to provide for continued facility

operations and debt payment in the event future payments

are temporarily reduced as a penalty for under-delivery, as in
PacifiCorp’s contract (§ 11.4.2)?
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Both PacifiCorp’s and Idaho Power’s approaches are reasonable.
However, PGE’s repayment period does not take into account that the QF may
be unable to remain a going concern during the repayment period. The
Commission should order PGE to modify its standard contract to provide
repayment schedule provisions similar to either of the other two utilities.

Q. PLEASE EXPLAIN HOW PACIFICORP ADJUSTS THE REPAYMENT
SCHEDULE FOR DAMAGES TO AVOID THE QF'S DEFAULT ON
FINANCING AND OTHER COMMERCIAL AGREEMENTS SO THAT IT
MAY CONTINUE TO OPERATE.

A. Under Section 11.4.2 of PacifiCorp’s contract, if the QF met creditworthiness
requirements and did not have to post default security, or if the default security
is exhausted, the Company will collect any remaining damages by partially
withholding future payments to the QF, pursuant to Commission Order No. 05-
584 (at 45). To meet the Commission’s requirement that the period of time over
which payments are reduced is “reasonable,” PacifiCorp’s contract states:

PacifiCorp and Seller shall work together in good faith to

establish the period, and monthly amounts, of such

withholding so as to avoid Seller's default on its commercial

or financing agreements necessary for its continued

operation of the Facility.

It is important to note that the total amount of damages recouped is not
affected by this provision, only the time period over which the damages are

collected, and the monthly amounts. This provision is reasonable.

Q. OVER WHAT TIME PERIOD DOES IDAHO POWER RECOUP DAMAGES?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

Docket UM 1129 — Phase | Compliance Staff/1
1000/44

A. Under Section 7.5 of Idaho Power’s contract, the Company recoups damages
for under-deliveries beginning January 31 of the following calendar year. The
accumulated Shortfall Energy Repayment Amount is deducted from the next 36
monthly QF payments, in equal amounts.

The extended QF repayment period accommodates the QF’s temporary
financial difficulties. It also meets the Commission’s intent to make standard
contract provisions transparent.

Q. PLEASE EXPLAIN THE DEFICIENCIES IN PGE’'S RECOUPMENT
PERIOD FOR DAMAGES.

A. Under Section 4.3, PGE recoups damages for under-deliveries in the following
contract year by reducing the QF’s purchase price to the off-peak price for all
energy deliveries until such time as the recoupment value equals the Lost
Energy Value. (The Lost Energy Value represents the amount that average
market prices exceeded the average QF contract price for the energy not
delivered.) PGE does not apply damages if it is in a resource sufficient position
as defined in the tariff for the contract year.

A QF may not be able to meet its operation and maintenance expenses
and its financial obligations if it receives only off-peak energy prices for all
energy deliveries during the repayment period.

ODOE states that in SELP’s experience, it is important to have flexibility to
work through low production periods. SELP typically would enter into a
forbearance agreement with the QF in that situation to adjust loan repayment

terms until improved generation enables the borrower to return to the original
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payment schedule. The agreement would allow payment of operating and
maintenance expenses prior to debt service. ODOE states that such an
agreement may be in place for several years before a borrower can catch up
financially. See ODOE's response to Staff Data Request 10; Staff/1004,
Schwartz/6-7.

Therefore, Staff recommends that the Commission order PGE to modify
the repayment schedule in its standard contract to adopt repayment schedule
provisions similar to those in PacifiCorp’s or Idaho Power’s standard contracts

for QFs up to 10 MW.

Damages

Q. ISSUE 5.C. ADDRESSES THE LEVEL OF DAMAGES ASSESSED, BOTH
FOR AN EVENT OF DEFAULT AND FOR TERMINATION RESULTING
FROM QF'S DEFAULT. FIRST, PLEASE SUMMARIZE THE LEVEL OF
DAMAGES SPECIFIED IN EACH UTILITY'S STANDARD CONTRACT
FOR DEFAULT DUE TO UNDER-DELIVERY.

A. Under PacifiCorp’s standard contract, the QF pays the difference between the
replacement price and the contract price for any energy the QF was obligated
to provide during the year, based on the minimum annual delivery amount
specified in the contract. The replacement price is the price at which PacifiCorp
buys replacement power at the QF’s point of delivery, plus administrative costs
and any additional transmission costs reasonably incurred for replacement

power purchases. If the Company does not make such a purchase, the
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replacement price is the market price at the Mid-Columbia (Mid-C) trading hub,
plus any additional cost or expense incurred as a result of the QF’s failure to
deliver the minimum annual delivery amount.

Similarly, PGE bases its “Lost Energy Value” on an annual delivery
commitment specified in the contract. Any portion of that amount which the QF
failed to deliver for the contract year is multipled by the amount that average
market prices for the year exceeded the average QF contract price. However,
PGE does not apply damages if it is in a resource sufficient position as defined
in the tariff for the contract year.

In contrast, Idaho Power bases its “Shortfall Energy” on the difference
between actual monthly deliveries from the QF and monthly minimum delivery
commitments specified in the QF contract. If 85% of the current month’s Mid-C
market price, using a weighted average of daily on- and off-peak prices,
exceeds the QF’s current month’s contract price, the Company will charge
damages for the under-deliveries based on that “Shortfall Energy Repayment
Price.”

IS THE BASIS FOR CALCULATING DAMAGES REASONABLE?

Yes, with two exceptions. First, as | stated previously, QFs using intermittent
renewable resources cannot accurately forecast production levels for the year
by month. | have similar concerns for cogeneration facilities at industrial plants,
where market disruptions can affect power production. | recommended that

default for under-deliveries for these types of resources be based on an annual
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delivery commitment. It follows that damages should not be assessed based on
monthly commitment levels.

Therefore, Staff recommends that the Commission direct Idaho Power to
revise the damages provisions in its standard contract to accommodate an
annual delivery commitment. | recognize that Idaho Power attempted to provide
some leeway for fluctuating monthly market prices by basing the replacement
power price on 85%, rather than 100%, of the current month’s market price. |
would expect that in moving from monthly market prices to annual prices, the
Company would base replacement power costs on 100% of market prices.

Second, the Commission should direct PGE to remove from its standard
contract the exception for being resource-sufficient for applying damages for
under-delivery, unless the Company demonstrates that this provision is
appropriate. As | stated earlier, Staff finds nothing in the Commission’s order
that states default for under-deliveries are inapplicable for the sole reason that
a utility is resource-sufficient.

NEXT, PLEASE SUMMARIZE THE DAMAGES SPECIFIED IN EACH
UTILITY'S STANDARD CONTRACT FOR TERMINATION RESULTING
FROM THE QF'S DEFAULT.

PacifiCorp assesses as damages for termination the positive difference, if any,
between the replacement price and the QF contract price for a period of 24
months from the date of termination. That is, PacifiCorp will charge the QF for
any higher cost for the energy the QF would have provided for 24 months,

based on the minimum annual delivery commitment in the contract. The
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Company states that it would take approximately 24 months for a third party to
design and build a like resource and the Company to secure a purchase
contract with that party. See PacifiCorp’s response to Staff Data Request 61,
Staff/1005, Schwartz/17.

Section 18.2.1 of Idaho Power’s standard contract simply states that “...the
nondefaulting Party may, at its option, terminate this Agreement and/or pursue
its legal or equitable remedies.” No damages are specified.

Section 10.2 of PGE’s standard contract states that PGE “...may pursue
any and all legal or equitable remedies provided by law or pursuant to this
Agreement including damages related to the need to procure replacement
power.” Again, damages are not specified.

Q. DO YOU HAVE ANY RECOMMENDATIONS ON DAMAGES PROVISIONS
FOR TERMINATION DUE TO QF’'S DEFAULT?

A. Yes. While damages are appropriate for termination due to the QF’'s default
under the contract, the amount of damages should be transparent and
verifiable. PacifiCorp’s provisions meet this test. Further, PacifiCorp bases the
damages on the difference between the QF contract price and forward market
prices at the time of contract termination. Forward market prices appropriately
reflect the estimated cost of replacement power or the value of lost energy
sales.

While Staff disagrees with the basis for PacifiCorp’s 24-month

replacement period, we still find the period reasonable. In the event the utility

terminates a QF up to 10 MW due to the QF’s default, the utility would not likely
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replace the small lost resource with a comparable new long-term resource, as
PacifiCorp states. However, if the utility did so, it may be able to replace a lost
wind resource within a year through the addition of turbines at an existing wind
site, often designed for such expansion. Staff finds it more likely that the lost
resource would be reflected immediately in the Company’s balancing
requirements, followed by adjustments to its Front Office Transactions in the
power market. In its 2004 Integrated Resource Plan (at 52) filed in LC 39,
PacifiCorp stated that Front Office Transactions can be made years, quarters or
months in advance of delivery. Today, 24 months in advance of delivery is within
the range of such transactions.

Therefore, | recommend the Commission direct PGE and Idaho Power to
specify in their standard contracts as follows: If the contract is terminated due to
the QF’s default, the QF must pay the positive difference, if any, obtained by
subtracting the contract price from projected forward market prices for 24 months
beginning with the date of contract termination, for the minimum annual delivery
amount specified in the contract.

ISSUE 5.c. CONTAINS SPECIFIC ITEMS FOR THE COMMISSION’S
RESOLUTION. PLEASE SUMMARIZE YOUR POSITION ON EACH ITEM.
Item 5.c.i. asks whether the definition of Net Replacement Power Costs in
Section 1.25 of PacifiCorp’s contract is consistent with Order No. 05-584 at 45.
Section 1.25 refers to the definition of Net Replacement Power Costs in
Section 11.3.1. Staff understands that the reference to Section 11.3.1is a

typographic error, and that the correct reference is Section 11.4.1.
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As | explained earlier, the basis for calculating default damages in
PacifiCorp’s contract is reasonable and consistent with the Commission’s order
which states (at 45): “[I]n the event that a QF defaults and the market prices to
replace the contracted for energy exceed the contract price, future payments
after the default period ends shall be commensurately reduced over a

reasonable period of time to recoup the costs incurred by the utilities.”

. WHAT IS YOUR POSITION ON THE NEXT ITEM UNDER ISSUE 5.c.?

Items 5.c.ii. asks whether the Shortfall Energy Repayment Price in Section 7.3
of Idaho Power’s contract should be zero if the utility is “energy surplus” as
defined in its Integrated Resource Plan. The answer is no for two reasons.
First, as | explained earlier, once a QF is on line, the utility counts on the
resource for meeting retail load and making market sales. Therefore, there is
potential risk or cost to the utility and ratepayers if a QF under-delivers.
Second, for calculation of avoided costs, the determination of the utility’s
resource sufficiency period is made at the time of utility filing, not at the time

the utility locks in its resource position for its Integrated Resource Plan.

Q. WHAT IS YOUR POSITION ON ISSUE 5.c.iii.?

Issue 5.c.iii. asks whether it is reasonable for Idaho Power to impose interest
expenses on recoupment power costs. Section 7.5 of Idaho Power’s contract
states that the Company will apply an annual interest rate of 7.8% to the
unamortized balance of the accumulated repayment amount for Shortfall
Energy at the end of each month. The provision allows the QF to pay the

outstanding balance at any time, which would avoid further interest.
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Idaho Power applies Shortfall Energy repayments against the next 36
months of QF payments. With such a long repayment schedule, it makes
sense to take account of the time value of money. Therefore, notwithstanding
my objection to assessing damages on a monthly basis for certain types of QF
resources, | find it reasonable for Idaho Power to apply interest to the
outstanding balance.

As to the interest rate of 7.8%, Staff considers this reasonable. It is
approximately equal to Idaho Power’s current authorized Oregon rate of return,
7.83% (UE 167, Commission Order No. 05-871), and it is less than 1% above
the November 2005 prime rate.’

THE FINAL ITEM, ISSUE 5.c.iv., RELATES TO IDAHO POWER’S USE OF
MONTHLY PRODUCTION LEVELS FOR APPLYING DAMAGES. PLEASE
REITERATE YOUR POSITION ON THIS.

As | stated earlier, | recommend that monthly production levels not be used for
assessing damages for QFs that rely on intermittent renewable resources or
cogeneration at industrial host sites.

REGARDING ISSUE 36, WHAT DO THE UTILITIES RECOMMEND
REGARDING A CAP ON THE AMOUNT OF DEFAULT LOSSES THAT
CAN BE RECOUPED, PURSUANT TO FUTURE QF CONTRACT

PAYMENT REDUCTIONS?

! The prime rate is defined by The Wall Street Journal as "[t]he base rate on corporate loans posted
by at least 75% of the nation's 30 largest banks." It is the interest rate that commercial banks charge
their most creditworthy customers.
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A. PacifiCorp states that a cap of any type could subject the Company and
ratepayers to additional cost exposure if replacement power costs exceed the
cap. However, if the Commission orders a cap, the Company states that it
should be based on 100% of projected forward market prices for the default
period. In other words, the dollar amount represented by the cap would not be
set at the time of contract execution.

Only one power purchase agreement that PacifiCorp signed within the last
two years for a term greater than 60 days includes a cap on default losses. The
agreement is for a 100 MW resource with a term of about 19 years. The cap
was for default damages for termination, rather than an event of default that
does not lead to termination. The terms of the cap are as follows:

If the Agreement is terminated as a result of the Seller’s

default, the Seller shall pay PacifiCorp the positive

difference, if any, obtained by subtracting the contract price

from the replacement price for any energy and capacity that

Seller was otherwise obligated to provide for thirty-six

months following the termination date of the Agreement.

No power sales contract that PacifiCorp signed within the past two years
for a term greater than 60 days has a cap on default losses. See PacifiCorp’s
response to Staff Data Requests 57, 58, 63 and 64; Staff/1005, Schwartz/15-
16, 19-22.

PGE did not provide responsive answers to several of Staff's data
requests on this subject. See PGE’s responses to Staff Data Requests 50, 51

and 52; Staff/1003, Schwartz/18-20. Staff is considering its legal options to

require PGE to provide this information. Only one power purchase agreement
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that PGE signed within the last two years includes a cap on default losses. The
cap on damages was $6,750,000 for a contract for 7 million MWh over 30
years. All of PGE’s power sales contracts in the past two years call for
uncapped liquidated damages for non-delivery. See PGE’s responses to Staff
Data Requests 57 and 58; Staff/1003, Schwartz/24-25.

Staff sent Idaho Power data requests regarding a cap on default losses on
December 7, 2005.

We reserve the right to further address this issue in rebuttal testimony,
after we receive additional utility responses.

Q. WHAT ARE YOUR RECOMMENDATIONS AT THIS TIME REGARDING A
CAP ON DEFAULT LOSSES?

A. ltis important for QF financing and for transparency that there be a cap
specified in the standard contracts for default losses that can be recouped. To
provide certainty, a cap should be based on forward market prices at the time
of contract execution. Forward market prices reflect the estimated cost of
replacement power or the value of lost energy sales, and they serve as the
basis for damages for default.

| recommend that the Commission direct the utilities to modify their
standard contracts to include a cap on default losses that may be recouped
pursuant to future QF contract payment reductions. The amount of the cap
should be based on 110% of the utility’s forward market prices at the time of
contract execution, on average, over the term of the contract. The risk premium

addresses potential upward movement in the market. The result will be a cost
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per megawatt-hour against which replacement power costs will be capped for

the period of default.

Indemnity

Q. ISSUE 5.e. ASKS WHETHER PACIFICORP SHOULD BE REQUIRED TO
INDEMNIFY THE QF “AT THE POINT OF DELIVERY” RATHER THAN
“AFTER THE POINT OF DELIVERY,” CONSISTENT WITH INDEMNITY
TERMS FOR THE QF. WHAT IS STAFF'S POSITION ON THIS ISSUE?

A. PacifiCorp’s standard contract provides reciprocal indemnification provisions.
That is, the Seller indemnifies PacifiCorp from actions taken against the
Company that are the result of the Seller delivering energy “to and at the Point
of Delivery,” and PacifiCorp indemnifies the Seller from any actions taken
against PacifiCorp “after the Point of Delivery.” It does not make sense that
both parties would be responsible for actions at the Point of Delivery.

Section 1.28 of PacifiCorp’s contract, defining Point of Delivery,
appropriately indicates that the Seller or the third-party transmission provider is
responsible at that point:

"Point of Delivery" means the high side of the Seller’s step-

up transformer(s) located at the point of interconnection

between the Facility and PacifiCorp’s distribution/

transmission system, as specified in the Generation

Interconnection Agreement, or, if the Facility is not

interconnected directly with PacifiCorp, the point at which

another utility will deliver the Net Output to PacifiCorp as
specified in Exhibit B.
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OTHER CONTRACT PROVISIONS TO MITIGATE RISK

Force Majeure

Q. SHOULD LACK OF WATER AND WIND BE INCLUDED AS EVENTS OF

FORCE MAJEURE FOR WIND AND RUN-OF-RIVER HYDRO PROJECTS?
No. The utilities explain that lack of water or wind is not an event of force
majeure in their standard contracts because the QF’s minimum delivery
obligation should reflect expected adverse wind or water conditions.

Idaho Power further states that in most instances, reduced streamflow and
reduced wind are events that are reasonably anticipated and modeled. Citing
Staff’'s Opening Comments in UM 1147, Idaho Power notes that hydro
variability and weather are examples of such stochastic risks. Conversely,
force majeure events are limited to those that neither party could have
anticipated and therefore are more akin to scenario risk. PacifiCorp adds that
none of its commercial wind transactions allow for lack of wind as a force
majeure. See PGE’s response to Staff Data Request 33; Staff/1003,
Schwartz/10. See PacifiCorp’s response to Staff Data Request 46; Staff/1005,
Schwartz/11. See Idaho Power’s response to Staff Data Request 20;

Staff/1002, Schwartz/11.
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Liens and Encumbrances

Q. PLEASE EXPLAIN ISSUE 30, LIENS AND ENCUMBRANCES ON THE

PROJECT OTHER THAN FOR THIRD-PARTY FINANCING, RELATED TO
PGE’'S STANDARD CONTRACT.
Section 3.1.5 of PGE’s standard contract states:

During the Term of this Agreement, all of Seller’s right, title

and interest in and to the Facility shall be free and clear of all

liens and encumbrances other than liens and encumbrances

arising from third-party financing of the Facility.

PGE asserts that it is not a common business practice for contractors
performing maintenance work to impose a lien on the property of the owner.
PGE views a lien against a QF as an indication that it may have financial
difficulty or is having problems with a contractor. PGE believes that either of
these circumstances reflects negatively on the QF’s financial or operational
stability. PGE further states that liens reduce the value of the step-in rights
security option. See PGE’s response to Staff Data Request 42; Staff/1003,
Schwartz/14.

ODOE states that the provision may prohibit or reduce availability of
financing. ODOE states that by law, contractors, material suppliers and others
can file a lien during construction, maintenance or upgrading of a generating
facility. ODOE further notes that it may take significant time to contest and

clear a lien. See ODOE's supplemental response to Staff Data Request 2.m.;

Staff/1004, Schwartz/10.
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Q. WHAT IS STAFF'S POSITION ON PGE’S PROHIBITION ON LIENS OR

ENCUMBRANCES OTHER THAN FOR FINANCING?

Staff recommends that the Commission order PGE to modify Section 3.1.5 of
its standard contract to provide an exception for statutory liens. Statutory liens
are those allowed by law. They include, for example, labor or material provided
by third parties for construction or repair of a facility. If a QF paid a contractor,
but the contractor defaults with a subcontractor, the subcontractor could file a
lien against the QF. Therefore, the filing of a lien allowed by statute is not
necessarily an indication that the QF is likely to default on its power purchase

agreement with the utility.

Project Maintenance

ISSUE 31 ASKS, “IS IT APPROPRIATE TO PROVIDE FLEXIBILITY IN
THE SELLER’S NOTICE REQUIREMENTS FOR MAINTENANCE IN § 6.2
OF PGE’S CONTRACT BY ADDING THE WORDS “WHEN
PRACTICABLE” AFTER “OFF-PEAK HOURS”? WHAT IS STAFF'S
POSITION?
Section 6.2 of PGE’s standard contract states in part:

Seller shall take all reasonable measures and exercise its

best efforts to avoid unscheduled maintenance, to limit the

duration of such unscheduled maintenance, and to perform

unscheduled maintenance during Off-Peak hours.

Staff finds this provision reasonable as written. It only asks the QF to take

all reasonable measures and exercise its best efforts to perform unscheduled

maintenance during off-peak hours. Further, PGE states there are no penalties
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associated with the provision. See PGE’s response to Staff Data Request 43;

Staff/1003, Schwartz/15.

Release for Claims Against Facility

Q. PLEASE RESPOND TO ISSUE 32, REGARDING CLAIMS AGAINST THE
QF PRIOR TO CONTRACT EXECUTION.
A. Staff finds Section 20.2 of PGE’s contract to be reasonable. It states in its
entirety:
By executing this Agreement, Seller releases PGE from any
claims related to the Facility, known or unknown, that may
have arisen prior to the Effective Date.
PGE explains that this contract provision mitigates exposure of PGE and
its customers to risk. See PGE’s response to Staff Data Request 44;
Staff/1003, Schwartz/16. This provision makes sense. PGE had no business

relationship with the QF prior to the effective date of the contract. Therefore,

the Company should be released from any claims that arose before this date.

DETAILED LIST OF PROCEDURES IN TARIFES

Q. ISSUE 6 ADDRESSES WHETHER TARIFFS FOR QFs SHOULD INCLUDE
A DETAILED LIST OF PROCEDURES, INCLUDING TIMELINES, FOR
ENTERING INTO A CONTRACT WITH THE UTILITY. PLEASE
SUMMARIZE STAFF'S POSITION.

A. The Commission’s Order states (at 59):

We expect tariffs to contain information including the

following: (1) full details about the process to enter into a
standard contract or a negotiated contract, including

STAFF1000-UM1129.00C
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instructions to contact a utility for further information...;

(3) details about how non-standard contracts are negotiated,

including a statement that the starting point for negotiation of

price is standard avoided costs and that standard avoided

costs may be modified to address specific factors mandated

by federal and state law; (4) delineation of these factors....

Phase Il of the UM 1129 proceeding will address item (3) and the process
to enter into a negotiated contract under item (1), cited above. My comments
here are focused on item (1) as it relates to standard contracts, and item (4).

Regarding item (1), | recommend the Commission direct PGE to provide in
its tariff for purchases from QFs up to 10 MW a list of specific project
information required to enter a power purchase agreement, and direct all
utilities to provide in their tariffs detailed procedures for obtaining draft and final
power purchase agreements. Such detailed procedures should include specific
timelines for the following events:

a. The number of days by which the Company will provide a draft power
purchase agreement to the QF after receipt of all required QF
information as specified in the tariff

b. The number of days by which the Company will respond to any written
comments and proposals the QF provides in response to draft
agreements

c. The number of days, after the Company’s receipt of any additional or

clarifying project information needed, by which the Company will

provide a final draft agreement to the QF
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d. The number of days by which the QF will receive a final executable
agreement from the Company after parties are in full agreement on the
terms and conditions of the draft agreement

Regarding item (4), delineation of adjustment factors for negotiated

contracts mandated by federal or state law, Staff believes that the Commission
intended that the FERC adjustment factors in 18 C.F.R. § 292.304(e) — or the
adjustments required by Oregon PURPA law, if applicable — should be spelled

out in the tariff.

Q. DOES EACH OF THE UTILITY'S TARIFFS DEVIATE FROM THESE

RECOMMENDATIONS?

Yes, in part. Regarding item (1), PacifiCorp Schedule 37 specifies how to
contact the utility for further information and provides detailed procedures for
entering a standard contract. Those procedures include a list of specific QF
information required at a minimum to enter a power agreement, as well as
specific timelines related to Staff recommendations a. and b., above. However,
the Company does not provide specific timelines for Staff recommendations c.
and d.

PGE Schedule 201 provides information on how to contact the Company
for further information. However, there is no information that would constitute
detailed procedures for entering a standard contract.

Idaho Power Schedule 85 provides information on how to contact the
Company for further information and outlines the minimum information required

for a QF to request a power purchase agreement with the Company. There is
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no other information that would constitute detailed procedures for entering a
standard contract.

Both PacifiCorp and Idaho Power comply with item (4). PGE does not.
The Company simply provides the citation and a Web site link for the applicable
federal regulation. Staff recommends that the Commission direct PGE, which
has not done so, to spell out the FERC adjustment factors in 18 C.F.R.

§ 292.304(e).

Q. DO YOU HAVE ANY RECOMMENDATIONS REGARDING THE

APPROPRIATE TIMELINES FOR EVENTS a. THROUGH d. ABOVE?
Yes. PacifiCorp’s Schedule 37 sets a timeline for event a., QF receipt of draft
power purchase agreement, of 15 business days following receipt of all
information required to enter an agreement, as specified in the tariff. This
timeline is reasonable.

Schedule 37 also sets a timeline for event b., QF receipt of the Company’s
responses to written comments and proposals from the QF related to the final
draft agreement. The specified timeline is 14 calendar days, which I find
reasonable. However, the timeline does not appear to apply to a QF’s written
comments or proposals on the initial draft agreement. | believe it should.

PacifiCorp does not provide a specified timeline in its tariff for event c.,
QF receipt of a final draft agreement after the Company has received any
additional or clarifying project information it needed to prepare the agreement.
Nor does the Company provide a specified timeline for event d., QF receipt of a

final executable agreement from the Company after parties are in full
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agreement on the terms and conditions of the draft agreement. A 15-business

day timeline would be reasonable for each of these events.

INDEPENDENT ENGINEERING REVIEW

Q. REGARDING ISSUE 7, WHAT IS STAFF'S POSITION ON WHETHER QFs

SHOULD BE REQUIRED TO HIRE AN UNAFFILIATED LICENSED
PROFESSIONAL ENGINEER TO VERIFY THAT THE FACILITY

OPERATES AS SPECIFIED?

A. All of the utilities require that a licensed professional engineer unaffiliated with

the QF verify that the facility operates as specified in the contract. Staff
believes this is a reasonable requirement at this time.

However, for very small packaged systems, Staff anticipates exploring
similar issues in the Commission’s forthcoming investigation into
interconnection requirements, procedures and agreements. In that proceeding,
the Commission should explore a precertification process for preengineered
small systems that do not require an engineering study and are considered
safe to connect to the grid because they already incorporate technology to
address safety, reliability and power quality concerns. The Commission may
wish to revisit its engineering review requirements for standard QF contracts
for such systems at that time.

PLEASE EXPLAIN THE BASIS FOR AN INDEPENDENT ENGINEERING
REVIEW.
Idaho Power explains that engineering certificates provide assurance that the

project is adequately designed and will be adequately operated and
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maintained. Both are necessary to allow the utility to avoid or defer the
construction or purchase of a firm dispatchable resource, which serves as the
basis for avoided cost rates. Idaho Power adds that in most cases lenders will
require an independent engineering review as part of their due diligence.
Therefore, such a requirement in the standard contract may impose no
additional effort or expense on the part of the QF. See Idaho Power’s
responses to Staff Data Requests 17-18; Staff/1002, Schwartz/8-9.

PacifiCorp explains that its requirement provides an unbiased
determination that the resource will deliver what the QF proposes in order to
minimize disputes regarding performance. See PacifiCorp’s responses to Staff
Data Requests 43-44; Staff/1005, Schwartz/8-9.

PGE states that it requires the engineer be unaffiliated with the QF to
avoid a conflict of interest to ensure that ratepayers do not bear inappropriate
risks. See PGE’s responses to Staff Data Requests 30-31; Staff/1003,
Schwartz/8-9.

ODOE states that while most projects SELP evaluates for financing
include use of a licensed professional engineer, SELP does not require it.
Instead, SELP evaluates the technical merits of a project, including the
experience of the design team and contractors, reliability of the proposed
equipment, and any production or performance guarantees offered. See

ODOE's response to Staff Data Request 7; Staff/1004, Schwartz/6.
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TREATMENT OF ADDITIONAL GENERATION WHEN QF INCREASES OUTPUT

Q. REGARDING ISSUE 8, WHAT IS YOUR POSITION ON TREATMENT OF

INCREASED QF OUTPUT RESULTING FROM EFFICIENCY

IMPROVEMENTS OR REPLACEMENT OF GENERATING EQUIPMENT.

A. The appropriate resolution of the issue is as follows:

1)

2)

The QF would continue to receive the avoided cost rates in place as of the
effective date of the current agreement for generating output up to the
original nameplate rating specified in the agreement. Payments for
generation resulting from any additional capacity installed after the
effective date should be based on avoided cost rates as of the date of the
improvement or equipment replacement. The contract should be amended
at that time to reflect changes in operation or equipment.

If the QF is receiving standard avoided cost rates, and the total new
capacity rating exceeds 10 MW, the QF and the utility should negotiate a
new non-standard contract based on avoided cost rates, terms and
conditions at the time of the improvement.

The Commission should direct the utilities to amend their standard

contracts to spell out this treatment of additional generation resulting from

efficiency improvements or necessary equipment replacement.

Q. PLEASE EXPLAIN THE BASIS FOR YOUR POSITION.

The QF cannot control necessary equipment replacement, and available

turbine and generator sizes change over time. Also, the QF should not be

penalized for efficiency improvements, whether through operational changes or
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upgraded equipment. That would run counter to the Commission’s objective to
encourage utilities and customers to meet energy needs at the lowest possible
cost and risk.

PacifiCorp states that it would accept the additional generation associated
with efficiency improvements or necessary equipment replacement at the
avoided cost rates listed in the original contract, including generation due to
increases in manufacturer nameplate capacity. See PacifiCorp’s responses to
Staff Data Requests 45, 54, 55 and 56; Staff/1005, Schwartz/10, 12-14.

Idaho Power states that so long as the QF discloses the equipment
replacement, it is a necessary replacement, and the new project size does not
exceed 10 MW, the Company would modify the existing contract to reflect the
new generation levels. See ldaho Power’s response to Staff Data Request 19;
Staff/1002, Schwartz/10.

PGE believes that a new contract would be required if the QF increases its
nameplate capacity, even if the increase is the result of efficiency
improvements or necessary equipment replacement. The new contract would
be based on avoided cost rates and other terms and conditions at the time
capacity is increased. If instead the Commission resolves the issue as Staff
recommends, PGE expresses concern related to a QF having access to more
than one avoided cost rate for a single project, including administrative impacts
on the utility and potential contractual disputes. See PGE's responses to Staff

Data Requests 6 and 49; Staff/1003, Schwartz/1, 17.
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The QF should continue to receive the avoided costs on which it based its
original investment decision only for the portion of the revised project that
matches the nameplate capacity of the original project. The QF should be
subject to updated avoided cost pricing for the increase in installed capacity.
That would put the increased capacity on par with new QFs coming on line that
receive payments based on the utility’s up-to-date avoided costs. | believe that
the utility and the QF should be able to come to agreement during the contract
amendment process about the amount of additional generation resulting from
the addition in nameplate capacity.

Finally, the Commission requires that standard avoided cost rates and
standard contracts be made available only to QFs up to 10 MW. If the QF later
increases its size beyond that level, it should no longer be eligible for standard

avoided cost rates and the standard contract.

QFs USING THIRD-PARTY TRANSMISSION SERVICES

. ISSUE 12 RELATES TO STANDARD CONTRACTS FOR QFs THAT DO

NOT DIRECTLY INTERCONNECT WITH THE COMPANY'S ELECTRIC
SYSTEM. DO YOU BELIEVE THE UTILITIES SHOULD FILE A STANDARD
FORM OF CONTRACT FOR BUYING QF POWER WHEELED OVER A

THIRD-PARTY TRANSMISSION SYSTEM?

. The utilities should either file a standard form QF contract specifically for this

purpose, or include provisions in a generic form of standard contract that would
be applicable only for QFs that do not interconnect directly with the utility’s

electric system. In addition, certain provisions in a generic standard contract
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would be inapplicable for these “off-system” QFs, including provisions related to
interconnection to the utility’s system.

Order No. 05-584 directed the utilities “to draft and file one or more
standard contract forms as necessary to comply with ... decisions in this order.”
[Emphasis added.] Therefore, the utilities are free to request Commission
approval of additional standard contracts that address a circumstance likely to

be encountered by more than one particular QF, such as off-system facilities.

Q. WHAT PROVISIONS SHOULD BE MODIFIED OR ADDED TO ADDRESS

THIRD-PARTY WHEELING?

In Idaho Power Advice No. 05-20, the Company filed for Commission approval
an additional standard form of contract to address off-system QFs. The
Company modified or added provisions to its original standard QF contract
related to point of delivery, transmission arrangements, metering and telemetry
equipment, and reliability requirements of the Western Electricity Coordinating
Council (WECC).

The Company explained that except for very small projects, off-system
QFs located within its control area will require telemetry to Idaho Power so it
can comply with its obligations as control area operator. Further, because the
projects are not interconnected to Idaho Power’s system, the WECC Reliability
Management System Criteria that otherwise would be part of the Company’s
interconnection agreement must instead be included in the power purchase

agreement.
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Staff finds such modifications to the standard form of contract reasonable.

In its forthcoming interconnection investigation, the Commission may determine
a project size below which telemetry is not required. The Commission can direct
the utilities to modify telemetry requirements in their standard off-system QF
contracts at that time.

Q. SHOULD STANDARD CONTRACTS FOR QFS REQUIRING THIRD-PARTY
TRANSMISSION STATE THAT THE PURCHASING UTILITY BUYS THE
QF'S SCHEDULE OFF THE TRANSMITTING UTILITY’S SYSTEM?

A. My understanding is that the primary issue here under the Commission’s
jurisdiction is as follows:

The third-party transmission provider schedules only whole increments of
power to the utility. If an off-system hydroelectric QF has a nameplate rating
specified in the utility’s standard contract that is not a whole number — 4.5 MW,
for example — the QF delivers roughly 4.5 MW every hour to the transmission
provider. The transmission provider schedules 4 MW to the utility most hours,
and 5 MW other hours to make up for the difference in QF deliveries.

Order No. 05-584 (at 28) requires the utility to accept delivery of energy in
excess of the nameplate rating of the QF, but to compensate the QF only for
the energy itself and not capacity. Thus, the QF gets only the off-peak price for
excess energy, regardless of whether the delivery is during peak hours.

In the example above, the QF is eligible for the on-peak price only up to
4.5 MW. When the transmission provider schedules 5 MW of its generation to

the utility during on-peak hours, the QF gets the off-peak price for 0.5 MW of
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the delivery (5 MW delivered by transmission provider — 4.5 MW nameplate
rating in standard contract = 0.5 MW of “excess energy”).

| recommend the Commission direct the utilities to modify their standard
contract provisions for off-system QFs to provide on-peak avoided cost rates
for deliveries during on-peak hours above the nameplate rating to
accommodate hourly scheduling in whole megawatts by a third-party

transmission provider.

NET OUTPUT

PLEASE SUMMARIZE YOUR POSITION ON ISSUE 13.

Issue 13 seeks clarification on treatment of the host’s on-site load in
determining net output. FERC defines net output of a QF as the gross output of
the generator, less power for running equipment necessary for power
generation and other essential electricity uses. Phase Il of this proceeding will
further explore negotiation of net output sales for non-standard contracts. My
comments therefore focus on standard contracts.

PURPA requires the utility to purchase up to the QF’s net output.
However, the QF may choose to use some of its generating output to service
the host’s on-site load. At staff’s request, the utilities indicated in their standard
contracts that a QF may deduct from net output any on-site load the QF will

serve. | believe the standard contracts as filed appropriately address this issue.
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CHANGING STANDARD CONTRACT TERMS

Q. REGARDING ISSUE 14, IF THE QF AND UTILITY AGREE TO CHANGE A
FEW TERMS OF THE STANDARD CONTRACT FOR A FACILITY, BUT
THE UTILITY APPLIES ITS TARIFF FOR PURCHASES FROM QFs UP TO
10 MW, IS THE ARRANGEMENT CONSIDERED A PURPA CONTRACT IN
A FUTURE RATEMAKING PROCEEDING?

A. Yes. QFs 10 MW and smaller are eligible to receive a standard contract. Staff
finds nothing in Order No. 05-584 that prohibits such small QFs to instead
negotiate a PURPA agreement with the utility.

So long as the utility applies its tariff for QF purchases up to 10 MW, the
negotiated agreement would be considered a PURPA contract. In a prudence
review, the Commission would review whether the negotiated contract terms
provided reasonably similar protection for ratepayers compared to the standard

contract terms.

ENVIRONMENTAL ATTRIBUTES

Q. SHOULD STANDARD CONTRACTS CONTAIN A WAIVER OF CLAIM TO
OWNERSHIP OF ENVIRONMENTAL ATTRIBUTES?

A. Yes. Order No. 05-1229 in AR 495 (entered November 28, 2005) clarifies that
the owner of a renewable energy facility owns the non-energy attributes
associated with the generation of electricity. Further, a sale of power to an
electric company, including purchases under a PURPA contract, would not

convey title to these “green tags” without an express clause doing so.
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The rulemaking defined the term “non-energy attributes” as “the
environmental, economic, and social benefits of generation from renewable
energy facilities. These attributes are normally transacted in the form of
Tradable Renewable Certificates.” Avoided cost rates do not compensate the
QF for non-energy attributes.

To comply with the Commission’s order in AR 495, standard QF contracts
should include a waiver of the non-energy attributes of power delivered to the
utility. Section 8.1 of Idaho Power’s standard contract includes such a waiver.
The Commission should direct PGE and PacifiCorp to amend their standard
contracts to provide a waiver for non-energy attributes in compliance with
Order No. 05-1229.

For negotiated QF contracts, including all those for projects larger than 10
MW, the utilities can negotiate ownership of the green tags so long as the total
contract cost remains at or below market cost, considering both cost as well as
risk. Consideration of risk should include compliance with a potential

Renewable Portfolio Standard.

FERC HYDROELECTRIC LICENSE

REGARDING ISSUE 33, DO YOU FIND IT REASONABLE FOR IDAHO
POWER TO REQUIRE THAT A PROPOSED HYDROELECTRIC QF
WARRANT THAT IT HAS A FERC LICENSE AT THE TIME IT EXECUTES
A STANDARD CONTRACT WITH THE UTILITY?

Yes. Idaho Power states that because a QF contract is a legally enforceable

obligation, there should not be “a free option for the QF to acquire a contract,
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lock in a rate, and then go see if it can create a project.” The Company further
states that in most instances, small hydro projects can qualify for either an
exemption from licensing or a short-form minor license from FERC, and
therefore the requirement is not onerous. See Idaho Power’s response to Staff
Data Request 29; Staff/1002, Schwartz/12.

ODOE states that while it has not financed a QF hydro project in recent
years, a review of older hydro projects found that SELP normally required a
FERC license at the time of loan closing and first loan disbursement. In a
current application, SELP would determine whether there was any risk the
hydro facility would not receive a FERC license in considering any request for
advancing funds prior to issuance of the license. See ODOE's response to
Staff Data Request 12; Staff/1004, Schwartz/7.

For all these reasons, Staff finds Idaho Power’s requirement reasonable.

ISSUES RELATED TO APPLICATION

OF REVISED PROTOCOL FOR PACIFICORP

PLEASE DISCUSS YOUR FINAL ISSUE, NUMBER 25. WHAT IS THE
PACIFICORP REVISED PROTOCOL?

The PacifiCorp Revised Protocol is the allocation methodology that the
Commission adopted for purposes of allocating PacifiCorp costs to Oregon.
See Order No. 05-021. The Revised Protocol focuses mainly on generation
and transmission costs. ldaho, Wyoming and Utah have adopted the same

Revised Protocol as Oregon.

STAFF1000-UM1129.00C
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Q. HOW DOES THE REVISED PROTOCOL TREAT QF COSTS?

Staff/1
1000/73

A. Section IV.C. of the Revised Protocol addresses QFs. The text is provided

below.
3. Qualifying Facilities (QF) Contracts:

a. Existing QF Contracts Embedded Cost Differential
Adjustment: The Existing QF Contracts Cost Differential
Adjustment is calculated as the Annual Existing QF
Contracts Costs for each State, less the Annual Embedded
Costs — All Other, multiplied by the normalized MWh'’s of
output from the respective State’s Existing QF Contracts
(State QF less All Other). The Existing QF Contract
Embedded Cost Differential Adjustment will be allocated on
a situs basis and the inverse amount will be allocated on the
SG factor.

b. New QF Contracts: Costs associated with any New QF
Contract, which exceed the costs PacifiCorp would have
otherwise incurred acquiring Comparable Resources, will be
assigned on a situs basis to the State approving such
contract.

Q. DOES THIS TESTIMONY ADDRESS THE TREATMENT OF EXISTING QF

CONTRACTS?

A. No. This testimony focuses on the treatment of new QF contracts. As can be

seen from the text above regarding new QFs, the Revised Protocol establishes

a comparable resource benchmark for QFs. That is, to the extent that the

power purchase costs of QFs are equal to, or less than, the cost of comparable

resources, QF power purchase costs are assigned system-wide. The costs of

QFs above that for comparable resources will be assigned by the Revised

Protocol situs to the state that approved the contract.
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Q. WHAT METHOD OR PROCESS DOES THE OPUC USE TO ESTABLISH
RATES FOR PACIFICORP’'S PURCHASES THROUGH NEW QF
CONTRACTS?

A. The Commission requires PacifiCorp to use monthly on- and off-peak forward
market prices, as of the utility’s avoided cost filing, to calculate standard
avoided costs for the period the utility is resource-sufficient. For the period of
resource deficiency, the Commission requires the Company to calculate
standard avoided costs based on the variable and fixed costs of a natural gas-
fired combined-cycle combustion turbine.

Only QFs up to 10 MW are entitled to standard avoided cost rates and a
standard form of contract. For QFs larger than 10 MW, the standard avoided
costs provide a basis for negotiations between the utility and the QF. FERC
identifies adjustment factors in 18 C.F.R. § 292.304(e), such as dispatch,
reliability, scheduling outages and line losses, that also must be taken into
account when a utility determines its avoided costs for a non-standard contract.

The standard contract is not pre-approval of a utility’s recovery of costs
that are incurred under a particular standard contract. The utility remains
responsible for prudently administering each contract. For QFs larger than 10
MW, the utilities maintain the obligation to negotiate and administer non-
standard contracts in compliance with federal and state mandates.

Regardless of project size, the Commission does not approve contracts

for individual QF projects. See Order No. 05-584 at 56.
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Q. DOES STAFF CONSIDER THIS PROCESS TO BE CONSISTENT WITH
REPRESENTING THE COSTS OF COMPARABLE RESOURCES?

A. Yes. The Commission’s process yields rates for power purchases for new QF
contracts that are similar to those for comparable resources. That is, the
process yields a result from which Oregon should not be exposed to any situs-
assigned new QF contract costs as contemplated in the Revised Protocol.

Q. DOES PACIFICORP AGREE WITH THIS VIEWPOINT?

Staff believes so. However, if PacifiCorp disagrees, it would be helpful for
PacifiCorp to alert the Commission to that opinion. That way, the Commission
would know that PacifiCorp views the process the Commission uses as
inconsistent with the “comparable resource” standard contained in the Revised
Protocol.

Q. IF ANOTHER STATE DETERMINED THE COMMISSION-APPROVED
AVOIDED COST RATES ARE ABOVE THE COMPARABLE RESOURCE
BENCHMARK, WOULD OREGON BE REQUIRED TO ALLOW
RECOVERY OF THE EXCESS COSTS FROM OREGON CUSTOMERS?

A. No, not if the method Oregon uses to establish avoided costs is consistent
with, and expected to provide results not different from, those of comparable
resources. Therefore, the Commission would benefit from knowing whether
PacifiCorp holds the view that Oregon’s method of establishing avoided costs
likely yields results inconsistent with those for comparable resources.

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

Yes.

STAFF1000-UM1129.00C
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SUMMARY OF STAFF'S RECOMMENDATIONS

Standard Contract Provisions to Protect Against Breaches

Creditworthiness

» Require PGE to modify Section 7 of its standard contract, requiring default
security in the event a QF becomes delinquent during the contract term, to
provide an exception for becoming delinquent on its construction loan so long as
the lender is working with the borrower to become current on loan payments.

» Require Idaho Power and PacifiCorp to make a similar clarification in their
standard contracts.

Security

= Direct PacifiCorp to remove its requirement that a QF choosing the step-in rights
or senior lien security option under the standard contract must obtain a letter of
credit for potential environmental remediation.

= Direct Idaho Power and PGE to provide specific definitions in their standard
contracts for the security options of cash escrow, senior lien, step-in-rights and
letter of credit.

= Direct Idaho Power to modify its standard forms of contract to specify how the
Company would determine the amount of default security required, in a manner
consistent with PGE’s or PacifiCorp’s standard contract.

Default and Termination

= Require Idaho Power to amend its contract to provide for an annual, rather than
monthly, energy delivery commitment for QFs relying on intermittent renewable
resources, as well as cogeneration facilities relying on industrial hosts.

= Allow the utilities to amend their standard contracts to use a Mechanical
Avalilability Guarantee based on annual production as the basis for determining
default for under-delivery for QFs relying on intermittent resources.

e Require the utilities to modify their standard contracts to exclude delay of
commercial operation as an event of default, including as a cause of termination
or related damages, if the utility determines at the time of contract execution that
it will be resource-sufficient as of the QF on-line date specified in the contract.

STAFF1001-UM1129.00C
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= Require the utilities to modify the testing requirement for achieving commercial
operation to take into account availability of motive force.

» Require PacifiCorp and Idaho Power to modify their standard contracts to provide
that if a QF is terminated due to its default, the utility may require the QF wishing
to again sell to the company to do so subject to the terms of the original
agreement until its end date.

= Direct PGE to provide for reciprocal default terms in its standard contract.

= Require PGE to modify its standard contract to provide a payment schedule for
QF default damages that takes into account sufficient monies to provide for
continued QF operations and debt payment, when future utility payments are
temporarily reduced as a penalty for under-delivery.

Damages

= Require Idaho Power to revise the damage provisions in its standard contracts to
accommodate an annual, rather than monthly, energy delivery commitment.

= Direct PGE and Idaho Power to specify that if the standard contract is terminated
due to the QF’s default, the QF must pay the positive difference, if any, obtained
by subtracting the contract price from projected forward market prices for 24
months beginning with the date of contract termination, for the minimum annual
delivery amount specified in the contract.

= Require PGE to remove from its standard contract the exception for being
resource-sufficient for applying damages for under-delivery.

= Establish a cap for the standard contracts for default losses that can be recouped
pursuant to future QF contract payment reductions, based on 110% of the utility’s
forward market prices at the time of contract execution, on average, over the
term of the contract. The cap would result in a cost per megawatt-hour against
which recoupment of replacement power costs would be limited for the period of
default.

Other Contract Provisions to Mitigate Risk

= Order PGE to modify Section 3.1.5 of its standard contract to provide an
exception for statutory liens.

Detailed List of Procedures in Tariffs

= Direct PGE to provide in its tariff for purchases from QFs up to 10 MW a list of
specific project information required to enter into a power purchase agreement.

STAFF1001-UM1129.00C
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1001/3

Require that all the utilities’ tariffs for QFs up to 10 MW include detailed
procedures for obtaining draft and final power purchase agreements, with the
following timelines:

a. The Company will provide a draft power purchase agreement to the QF within
15 business days of receipt from the QF of all information required to enter an
agreement, as specified in the tariff.

b. The Company will respond within 14 calendar days to any written comments
and proposals the QF provides in response to draft agreements.

c. The Company will provide a final draft agreement to the QF within 15
business days of the Company'’s receipt of any additional or clarifying project
information needed.

d. The Company will provide a final executable agreement to the QF within 15
business days of parties’ full agreement on the terms and conditions of the
draft agreement.

Direct PGE to specify in its tariff for QF purchases the FERC adjustment factors
in 18 C.F.R. § 292.304(e).

Treatment of Additional Generation When OF Increases Output

Direct the utilities to amend their standard contracts to treat additional generation
resulting from efficiency improvements or necessary equipment replacement as
follows:

a. The QF will continue to receive the avoided cost rates in place as of the
effective date of the current agreement for generating output up to the original
nameplate rating specified in the agreement. Payments for generation
resulting from any additional capacity installed after the effective date will be
based on avoided cost rates as of the date of the improvement or equipment
replacement. The contract will be amended at that time to reflect changes in
operation or equipment.

b. If the total new capacity rating exceeds 10 MW, the QF and the utility will
negotiate a new non-standard contract based on avoided cost rates, terms
and conditions at the time of the improvement.

OFs Using Third-Party Transmission Services

Direct the utilities to modify their standard contract provisions for off-system QFs
to provide on-peak avoided cost rates for deliveries during on-peak hours above

STAFF1001-UM1129.00C
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1001/4

the nameplate rating to accommodate hourly scheduling in whole megawatts by
a third-party transmission provider.

Environmental Attributes

Direct PGE and PacifiCorp to amend their standard contracts to provide a waiver
for non-energy attributes in compliance with Order No. 05-1229.

Revised Protocol for PacifiCorp

Determine that the Commission’s process for calculating avoided costs yields
rates for power purchases for new QF contracts that are similar to those for
comparable resources under PacifiCorp’s Revised Protocol.

Natural Gas Price Forecast

Require PGE either to provide additional quantitative justification for the use of its
filed natural gas forecast, or provide a new forecast consistent in time with the
filed natural gas forecast and avoided cost calculations.

Insurance

Require that the utilities modify their standard contracts to allow QFs to obtain
the required insurance from any insurance carrier allowed to write insurance
coverage in Oregon. If the Commission instead decides to use the A.M. Best
ratings as a benchmark, then the Commission should allow QFs to obtain
insurance with companies rated not lower than “B+“, which is considered “Very
Good (Secure)” by A.M. Best.

Resource Sufficiency Period

Direct PacifiCorp to include the targeted levels of front office transactions from its
2004 IRP in the load-resource balances used to determine its resource
sufficiency period and avoided costs.

Direct PGE to update the load-resource balances used to determine its resource
sufficiency period and avoided costs to: (1) include known and measurable
resource additions and changes in expected loads; (2) exclude its 12 percent IRP
planning margin from its load requirement; (3) adjust plant availability for forced
outages; and (4) include planned front office transactions from its 2002 IRP Final
Action Plan.

Direct PacifiCorp for future avoided cost filings to determine its annual capacity

position based on the largest monthly capacity deficit (or smallest capacity
surplus) when determining its resource sufficiency period.

STAFF1001-UM1129.00C
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Staff/1002
Schwartz/1

DATA REQUEST NO. 1:

Please specify the security amount Idaho Power would require under Section 4.1.6 of
the proposed standard Energy Sales Agreement in lieu of a demonstration of
acceptable creditworthiness, including any cap, and explain the basis for these
amounts.

RESPONSE TO DATA REQUEST NO. 1:

The amount of security that Idaho Power would request under the proposed standard
Energy Sales Agreement in lieu of creditworthiness demonstrations would be 100% of a
reasonable estimated amount of potential damages for failure to provide the expected
energy amounts under the Agreement. The estimate would be based on an analysis of
the project’s capacity to perform both financial and non-financial obligations. For
example, if a QF maintains adequate business interruption/mechanical breakdown
insurance, the likelihood of an extended default period is diminished and the estimated
amount of potential damages could be reduced.

IDAHO POWER COMPANY’S RESPONSE TO STAFF'S DATA REQUEST NOS. 1-7, Page 4
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DATA REQUEST NO. 5:

Please explain all of the criteria Idaho Power will use to determine whether the Monthly
Net Energy Amounts designated by the Qualifying Facility (QF) in Section 6.2.1 of the
proposed standard Energy Sales Agreement are acceptable, including:

a. Whether a wind, hydro or solar QF can designate Monthly Net
Energy Amounts based on the most adverse natural motive force
conditions.

b. Whether a QF can designate Monthly Net Energy Amounts based
on the self-generating customer’s highest projected on-site load
requirements.

C. Explain any other criteria Ildaho Power will use.

RESPONSE TO DATA REQUEST NO. 5:

Idaho Power’s avoided cost rates offered QF projects are determined on the
assumption that the QF purchase will allow the Company to avoid or defer the
construction or purchase of a firm disbatchable resource. For matching its load
requirements with available resources, the Company must have a realistic measure of
the generation quantities produced by its various resources. Thus, it is of value to the
Company that QF developers provide their best estimates of the long-term energy
production of their projects. Because the Company requests Monthly Net Energy
Amounts instead of daily or hourly amounts, there is a certain amount of flexibility
designed in the contract to accommodate the unique operating conditions encountered
by a particular project. Furthermore, if the Monthly Net Energy Amounts submitted by
the QF project do not appear to be consistent with the nameplate rating of the facility or
the routine operations and industrial standards for the specific type of generation
resource, ldaho Power may request additional information from the project to confirm
that the project-provided Monthly Net Energy Amounts are reasonable for the specific
project. If the QF sets its Monthly Net Energy Amounts at zero or some extreme
minimum, the net result will likely be that the Company will not avoid or defer the correct
amount of firm resources or firm energy purchases and customers will pay more than
Idaho Power’s true avoided cost.

IDAHO POWER COMPANY’S RESPONSE TO STAFF'S DATA REQUEST NOS. 1-7, Page 8
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REQUEST STAFF 8:

Please list all types of documentation Idaho Power will require or consider for
determining the Seller’s creditworthiness, pursuant to § 4.1.6 of the Company’s standard
contract for Qualifying Facilities (QFs) 10 MW and less.

IDAHO POWER’S RESPONSE TO REQUEST STAFF 8:

Section 4.1.6 of the Company’s standard contract provides that QFs will provide Idaho
Power with commercially-reasonable documentation of Seller’s creditworthiness. Idaho
Power intends to take a flexible approach that allows QFs to demonstrate
creditworthiness by providing different types of credit documentation appropriate for the
QF’s situation. Such documentation could include independent third-party credit rating
information, financial information for the QF or a parent entity, as well as the warranties
and representations described in Section 4.1.6. The intention of Section 4.1.6 is not to
limit the types of documentation that could be provided and accepted.

In considering this response, it is important to remember that to facilitate project
financing, QF developers almost always form a new legal entity for the single purpose of
owning the QF project and entering into a contract with the utility. As a result, this new
single-purpose entity will very easily be able to represent that it has never filed
bankruptcy and that it is current in all of its obligations. As a result, the value of these
warranties and representations for determining creditworthiness is very limited. In
addition, in most cases the only assets that will be owned by the new entity will usually
be subject to a first priority lien by the project lender and thereby be unavailable to Idaho
Power for satisfying claims if the QF fails to perform its contract.

PAGE 4 - IDAHO POWER’S RESPONSES TO STAFF’S o W NELLE
DATA REQUESTS 8-30 (UM 1129) PORTLAND, OR 97201-6618

299587_1.DOC (503) 226-1191



Staff/1002
Schwartz/4

REQUEST STAFF 9:

Please provide definitions for the security options identified in § 4.1.6 of the standard
contract: letter of credit, senior lien rights, step-in rights, escrow accounts, and other
forms of liquid financial security.

IDAHO POWER'’S RESPONSE TO REQUEST STAFF 9:

Letter of Credit: The form of letter of credit Idaho Power has used in other QF security
situations is a standard irrevocable standby letter of credit. This financial instrument is
essentially a commitment by a bank or other financial institution to pay the utility a
liquidated amount if the QF fails to perform as required by the agreement or pay an
amount due the utility as required by the agreement.

Senior Lien Rights: Senior lien rights would include a first-priority mortgage or deed of
trust in real property and a first priority perfected security interest in the project’s
personal property and fixtures.

Step-In Rights: Usually contained in a contingent assignment for security purposes. It
would allow Idaho Power to step into the shoes of the QF to own, operate and maintain
the generating facilities subject to any senior lender’s rights.

Escrow Accounts: Account established in a commercial bank or at other financial
institutions in which the QF deposits cash, which can be accessed by Idaho Power in the
event of specific events of default or by the QF project with Idaho Power’s consent to
fund extraordinary operations or maintenance expense.

Other Forms of Liquid Financial Security Idaho Power has taken from QFs in the past
include a third-party guarantee from a creditworthy institution or corporate parent and a
jointly held certificate of deposit.

PAGE 5 - IDAHO POWER’S RESPONSES TO STAFF’S ATER WYNNE LLP
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REQUEST STAFF 12:

Please describe the documentation Idaho Power requires under the standard contract for
accepting a QF’s designation of Monthly Net Energy Amounts per § 6.2.1 of the standard
contract.

IDAHO POWER’S RESPONSE TO REQUEST STAFF 12:

As noted in Idaho Power’s response to Staff Data Request No. 5, Idaho Power’s avoided
cost rates offered to QF projects are determined on the assumption that the QF purchase
will allow the Company to avoid or defer the construction or purchase of a firm
dispatchable resource. For matching its load requirements with available resources, the
Company must have a realistic measure of the generation quantities produced by its
various resources. Thus, it is reasonable for the Company to require that QF developers
provide their best estimates of the monthly energy production from their projects. Idaho
Power would expect to review any data the QF developer has compiled that would
support the QF developer’s estimate of the firm energy production of the project. In
many instances, this would be the same data that the QF’s lender would require that the
QF produce in order to accommodate the lender’s due diligence review of the ability of
the project to generate sufficient energy to support the debt financing for the project.
Examples of this data would be:

Water flow and head data for a hydroelectric project
Wind velocity and duration data for a wind project

Well flow and temperature records for a geothermal QF
Fuel source information on biomass facilities

Turbine and generator efficiency data

Engineering performance analysis

. Historical generation data

o and any other similar information.

It would be expected that the QF would provide Idaho Power the monthly estimated kWh
production and supporting documentation. Idaho Power will review the provided
information and either accept the values as presented by the QF or will work
cooperatively with the QF developer to determine an equitable monthly energy amount
for inclusion in the contract.
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REQUEST STAFF 13:

In accepting a QF’s designation of Monthly Net Energy Amounts under § 6.2.1 of the
standard contract, how would the Company take into account the following issues
regarding resource data and QF operations:

a. A wind QF with only one year of anemometer data, or a hydroelectric project
with only a few years of flow data, neither of which may be representative of the
most adverse natural motive force conditions that may occur over the 20-year
contract period

b. A QF at an industrial plant that shuts down periodically due to product prices,
labor strikes or other market conditions.

IDAHO POWER'’S RESPONSE TO REQUEST STAFF 13:

a. If the QF projects have developed data to support a loan application for project
financing, Idaho Power would expect to have an opportunity to review the same
data that was provided to the project lender. Idaho Power would review all of the
available data and, in conjunction with the QF developer, establish a reasonable
level of monthly generation that would be representative of reasonably anticipated
long-term motive force conditions. The monthly amount would not be set equal
to the long-term average production, but at a lesser level to accommodate
reasonably anticipated reductions in natural motive force. Each project is
different and needs to be assessed individually.

b. Idaho Power would expect to be provided for supporting documentation that
would provide a reasonable estimate of the long-term average energy production
of the facility, which would include periodic downtime periods. Some events
such as labor strikes may be considered an event of Force Majuere and may
relieve the QF of its performance requirements. Typically a QF at an industrial
plant is a large sophisticated operation that has at its disposal significant data and
analytical tools to access market and price conditions that may impact the ability
of the QF to deliver energy to the Utility. Therefore it would be reasonable that
the QF would make allowances in its long-term average energy production
estimates for these conditions.
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REQUEST STAFF 14:

Would the Company terminate the QF contract due to reduced resource availability under
conditions cited in 13 a. or b., above? Please explain.

IDAHO POWER’S RESPONSE TO REQUEST STAFF 14:

No. Contract termination would only be appropriate if the project appears to have
permanently curtailed its generation to very low levels and the developer is not making
reasonable efforts to cure the problem. Under those circumstances, the Company would
also consider whether current avoided costs are less than the purchase price contained in
this agreement in making a final decision to seek contract termination.
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REQUEST STAFF 17:

Please explain why Idaho Power requires a licensed professional engineer to verify that
the QF operates as specified, per § 4.1.3 of the standard contract, regardless of project
size or whether the project is a standard packaged system. For example, would the

Company impose such a requirement on a project that consists of a single wind turbine or
microturbine?

IDAHO POWER’S RESPONSE TO REQUEST STAFF 17:

As previously noted, Idaho Power’s avoided cost rates are set at a level that assumes the
QF purchase will allow the Company to avoid or defer the construction or purchase of a
firm dispatchable resource. To the extent the QF facility is poorly designed or
inadequately maintained, it is less likely that the project will provide a resource whose
value is commensurate with the purchase price. Requiring that the QF provide the
engineering certificates described in § 4.1.3 provides assurance the project is adequately
designed and will be adequately operated and maintained.

It is important to remember that a single 2.5 MW wind turbine will cost approximately $3
million. The cost of providing engineering certificates is an extremely small component
of a total development cost and provides Idaho Power’s customers with tangible benefits
in the form of increased reliability. In most instances, project lenders require similar
independent engineering reviews as a part of their due diligence for lending. In those
instances, Idaho Power works with the lenders to ensure that there is no duplication of
effort and expense to the QF project. Idaho Power has included these provisions in
approximately 40 existing QF contracts ranging in size from 100 kW to 17.5 MW. Idaho
Power is not aware of any instance where inclusion of the provision for an engineer’s
certificate has adversely affected the development of a QF project.
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REQUEST STAFF 18:

Please explain why Idaho Power requires that the licensed professional engineer for this
purpose be unaffiliated with the QF project, per Appendix C.

IDAHO POWER’S RESPONSE TO REQUEST STAFF 18:

See 17 above. In Idaho Power’s experience, most project lenders require an unaffiliated
professional engineer to perform a similar analysis. In those instances Idaho Power
works with the lender to ensure there is no duplication of effort or expense for the QF.
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REQUEST STAFF 19:

Please explain how Idaho Power would treat additional QF power sales to the Company
under the standard contract given the following circumstances, explain the basis for such
treatment, and state how the Company would take into account whether any increase in
generating output or manufacturer nameplate capacity is material:

a. When the manufacturer’s nameplate capacity of the QF changes because of
necessary equipment replacement, but remains at or below 10 MW

b. When the QF increases generating output due to efficiency improvements, but the
manufacturer’s nameplate capacity remains the same

c. When efficiency upgrades for a portion of the original equipment increase the
manufacturer’s nameplate capacity, but capacity remains at or below 10 MW

IDAHO POWER'’S RESPONSE TO REQUEST STAFF 19:

a. If the QF discloses the replacement and the replacement is in fact a necessary
replacement of existing equipment and not an equipment change with the sole
intention of substantially increasing the size of the facility, Idaho Power will
consult with the QF developer to confirm that the replaced equipment will not
cause the project to generate at levels in excess of the maximum capacity amount.
This 1s to protect the integrity of the interconnection with the Company’s system.
During the consultation process, the Company also works with the QF developer
to amend the contract to modify the monthly net energy amounts to correspond to
the capabilities of the modified generating equipment. As provided in Order No.
05-584, generation in excess of 10 MW is purchased at off-peak prices. So long
as the modified equipment does not exceed the maximum capacity amount, the
change would not be an issue.

b. See response to No. 19(a). To the extent the purchase price for energy generated

in excess of 10 MW remains at the off-peak price, the changes described would
not be material.

C. See response to No. 19(a).
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REQUEST STAFF 20:

Please explain why lack of water and lack of wind are not included as events of Force
Majeure for wind and run-of-river hydro projects.

IDAHO POWER'’S RESPONSE TO REQUEST STAFF 20:

Force majeure events are limited to events that neither party could have anticipated and
included in the monthly energy production estimates. In most instances, reduced
streamflow and reduced wind are events that are reasonably anticipated and even
modeled. QF lenders will certainly do this analysis. Commission Staff’s discussion
regarding stochastic v. scenario risk that took place in the UM-1147 docket provides a
good analogy of the difference between force majeure events and normal variations in
stream flow and wind. As noted in Staff’s Opening Comments in UM-1147, stochastic
risk is defined as “risk that can be predicted as a part of the normal course of events, it is
quantifiable and can be represented by a known statistical distribution. Examples of
stochastic risk are hydro variability, normal plant outages, employee compensation and
weather.” Scenario risk is defined as a risk that is not susceptible to prediction and
quantification; often represented by abrupt changes in business factors or practices.
(Commission Order No. 04-108). Idaho Power believes that scenario risk as discussed in
Order No. 04-108 is akin to force majeure events.
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REQUEST STAFF 29:

Please explain why § 3.3 of the standard contract requires that a hydroelectric QF warrant
that it has a FERC license at the time of execution of the agreement, rather than warrant it
will have a FERC license prior to the first operation date.

IDAHO POWER’S RESPONSE TO REQUEST STAFF 29:

Section 3.3 of the standard contract is consistent with an Idaho Public Utilities
Commission requirement that a QF seeking a PURPA contract demonstrate that it has
obtained a FERC license at the time of the execution of the agreement. The underlying
rationale is that for a QF contract to qualify as a legally-enforceable obligation, there
should be a reciprocal obligation on the part of both the QF and the utility, and not simply
a free option for the QF to acquire a contract, lock in a rate, and then go see if it can
create a project. In most instances, small hydro projects can quality for either an
exemption from licensing or for a short-form minor license from the FERC. Requiring
that the QF either have a FERC license or exemption from licensing is not an onerous
requirement. Idaho Power currently has approximately 61 contracts with hydro QFs that
contain this requirement and it has not proved to be a disincentive to QF development.
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July 28, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Offer Development

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated July 14, 2005
Question 006

Request:

Please refer to Section 4.4 of the proposed standard Power Purchase Agreement. Explain
why any increased Qualifying Facility (QF) output resulting from changes in operation of
generating equipment — for example, improving its efficiency or operating at a higher
power factor — should not receive the full avoided cost prices in the Tariff as of the
effective date of the agreement. In addition, explain how this provision would comply with
the requirement “to pay full avoided costs pursuant to the appropriate methodology for all
energy delivered under a QF standard contract, but only up to the nameplate rating of the
facility.” See Order No. 05-584 at 28.

Response:

Section 4.4 requires, “Seller shall not increase the Nameplate Capacity Rating above that
specified in Exhibit B or increase the ability of the Facility to deliver Net Output in quantities in
excess of the Net Dependable Capacity, or the Maximum Net Output as described in Section
3.1.10.” As the Seller specifies both the Net Dependable Capacity, and Maximum Net Output,
there are no inconsistencies with OPUC Order No. 05-584. That is, QF’s will be paid for
generation, up to their nameplate capacity at full avoided costs.

If a Seller decided to modify their facilities to increase the nameplate capacity - there would be
the need for a new contract for additional generation. Without some ceiling on output, the QF
would be able to choose either the current avoided cost rates, or those in effect at the time the
original contract was signed. In essence, all QFs would have a free “put option” (opportunity to
sell at a specified price) for generation up to 10 MW by virtue of having a signed contract with
PGE.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr-006.doc



Staff/1003
Schwartz/2

July 28, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns :
Manager, Pricing and Offer Development

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated July 14, 2005
Question 008

Request:

For each event constituting default in Section 10 of the proposed standard Power Purchase

Agreement, please explain why PGE does not provide an opportunity to cure prior to
termination.

Response:

Section 10.1 of the Standard Contract Power Purchase Agreement (“Agreement”) sets forth a list
of events that PGE considers, pursuant to Order 05-584 and prudent utility practices, to be events
of default under the Agreement. If an event under Section 10.1 occurs, PGE has the discretion to
exercise termination rights, but the contract does not automatically terminate as Data Request 8
implies. PGE may, for any default set forth in Section 10.1, choose not to terminate the
Agreement and provide the Seller with an opportunity to cure the breach. Even if PGE does
terminate the Agreement, PGE is still obligated to comply with Order 05-584 and PGE’s
obligations under PURPA. Therefore, assuming the Seller meets applicable requirements, it may
require PGE to enter into a new Power Purchase Agreement.

Notwithstanding that Order 05-584 does not require PGE to offer any cure period for Seller
defaults, PGE does not provide an explicit opportunity to cure events of default under Section
10.1 for various reasons. Sections 10.1.1, 10.1.2 and 10.1.3 do not contain cure periods because
during the time period when Seller is in breach of those sections, PGE, and ultimately its
customers, are subjected to either additional risk or costs. For example, if Seller does not meet
the deadlines for establishing the Commercial Operation Date (deadlines which Seller
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unilaterally selects), PGE may incur costs as planning decisions are based on the availability of
Seller’s resource on a particular date. See also PGE’s response to OPUC DR 007. Similarly, a
breach by Seller of a representation it made under the contract will impose planning costs on

PGE, and will substantially raise the risk of Seller’s nonperformance. If Seller fails to provide
the creditworthiness security set forth in Order 05-584, PGE faces risk associated with a Seller
default, that Order 05-584 intended to mitigate, for any period that such security is not in place.

Effectively there is a cure period provided for Seller’s initial failure to deliver Minimum Net
Output. Section 10.1.4 calls for two consecutive Contract Years of under delivery before
termination is permitted. Thus the QF can cure the initial year of performance failure.

Lastly, Sections 10.1.5 and 10.1.6 contain events that under Order 05-584, make the Seller
ineligible for a Standard Contract. In the event a Seller is no longer qualified to require PGE to
purchase power from it under the Standard Contract, PGE should not be required to purchase
power pursuant to the terms of such a contract while awaiting a Seller to regain eligibility.

g\ratecase\opuc\dockets\um-1129\dr-im\advice no. 05-10\opuc_pge\finals\dr-008.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 022

Request:

Please describe the documentation PGE requires under the standard contract for accepting

a QF’s designation of average annual Net Output or the Alternative Minimum Amount per
§ 4.2.

Response:

PGE expects that the particulars of how to document Net Output or Alternative Minimum
Amount (also referred to as the Minimum Net Output) will vary from case to case. Exhibit A,
Minimum Net Output, to the Standard Contract Power Purchase Agreement states:

Seller may designate an alternative Minimum Net Output to seventy-five (75%) percent
of annual Net Output in this exhibit (“Alternative Minimum Amount™). Such Alternative
Minimum Amount, if provided, shall exceed zero, and shall be established in accordance with
Prudent Electrical Practices and documentation supporting such a determination shall be
provided to PGE upon execution of the Agreement. Such documentation shall be commercially
reasonable, and may include, but is not limited to, documents used in financing the project, and
data on output of similar projects operated by seller, PGE or others.

This provides Sellers with a range of options to establish levels of output consistent with project
expectations. Specific analysis used in support of financing requests for the initial investment

will likely be sufficient to document Net Output and Alternative Minimum Amounts for a QF
Facility.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_022.doc
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November 17, 2005

TO:

Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns

Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Adyvice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 023

Request:

In accepting a QF’s designation of Minimum Net Output per § 4.2 under the standard

contract, how would the Company take into account the following issues regarding
resource data and QF operations:

A wind QF with only one year of anemometer data, or a hydroelectric project with only
a few years of flow data, neither of which may be representative of the most adverse
natural motive force conditions that may occur over the 20-year contract period

A QF at an industrial plant that shuts down periodically due to product prices, labor
strikes or other market conditions

Response:

a & b. Please refer to the response to OPUC Data Request No. 022. The Minimum Net
Output is expected to be based on data available for roughly a worst year for wind, or water
conditions, factors such as production variations, or data on output from other units with a
longer history if the QF lacks data. The requirement to establish a Minimum Net Output
recognizes that no default occurs unless the QF has not met the output levels for 2
consecutive years (Section 10.1.4). We expect that the Minimum Net Output will be less
than the QF’s expected output by an amount that recognizes expected variations in
conditions.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_023.doc



Staff/1003
Schwartz/6

November 17, 2005

TO:

Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns

Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 028

Reqguest:

Regarding the amount of default security in § 7 of PGE’s standard contract for QFs, please
explain:

a.

b.
c.

How the amount compares to other contracts the Company enters into for power of
similar amounts (10 MW or less) and durations (up to 20 years)

How the amount is standard business practice

How the amount is commercially reasonable

Response:

a.

PGE purchases firm power under the EEI agreement in 25 MW blocks. Under this agreement
companies which are not rated investment grade by S & P and Moody’s service are required
to provide collateral equal to the value by which the prospective market value of energy to be
delivered exceeds the amounts to be paid for it. Transactions under the EEI agreement are
normally for a term well under 20 years. PGE has recent contracts for longer terms that also
require collateral to protect PGE’s customers against at least part of the risk of non-delivery
of power that if not delivered will have to be replaced at a higher cost than the contract price.

The WSPP agreement limits collateral “to a reasonable estimate of the damages to the First

Party (consistent with Section 22.3 of this Agreement) if the Second Party were to fail to
perform its obligations.”
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Page 2

b & c. The intent of the default security clauses in these agreements is to make collateral limited
to the damages from a default. When calculating the default security requirement in the
standard contract, the provision approximates the potential damages to the company by
requiring a single year of capacity payments as collateral which would be lost in the event of
a default. The capacity to be provided would be at least the average minimum MW. The
average minimum MW is multiplied by the difference in peak and off peak price to calculate
the capacity value, which is then multiplied by the number of on peak hours. The value of
lost energy is compounded when the term of the contract is for much more than one year.
The collateral limits in the standard contract are intended to provide for collateral amounts
that are tied to the value of the power, which is similar to the amounts specified in other
agreements.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_028.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 030

Request:

Please explain why PGE requires a licensed professional engineer to verify that the QF
operates as specified, regardless of project size or whether the project is a standard
packaged system. For example, would the Company impose such a requirement on a
project that consists of a single wind turbine or microturbine

Response:

Verification of the operational capabilities of a QF requires the expertise of a licensed
professional engineer, regardless of project size, because the engineering principles involved are
the same whether the project is small or large, packaged or an original design. This will also
avoid any biased conclusions because the principles used for analysis are uniformly applied to all
projects. Further, we anticipate that verification should cost much less for packaged systems.

g-\ratecase\opucidockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_030.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission
FROM: Doug Kuns
Manager, Pricing and Tariffs
PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 031
Request:

Please explain why PGE requires that the licensed professional engineer for this purpose be
unaffiliated with the QF project, per § 1.10 of the standard contract.

Response:

This requirement is to avoid a conflict of interest in an engineer being affiliated with the Facility

also providing the evaluation of Facility. Ultimately, conflicts of interest should be avoided to
ensure that PGE’s ratepayers do not bear inappropriate risks.

g:\ratecase‘opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_031.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 033

Request:

Please explain why lack of water and lack of wind are not included as events of Force
Majeure for wind and run-of-river hydro projects.

Response:

Lack of wind or water, are not events of force majeure because the Minimum Net Output should
reflect adverse wind or rainfall conditions.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\dr _033.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 039

Request:
Please explain why the standard contract does not include reciprocal default terms for PGE

and the QF, and how this is standard business practice and otherwise commercially
reasonable.

Response:
PGE believes that Sellers under the Standard Agreement would have recourse to the OPUC in

the event of non-performance under the agreement or non-compliance with the Commission’s
order. In addition, as a regulated utility the likelihood of a PGE default is low.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_039.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission
FROM: Doug Kuns
Manager, Pricing and Tariffs
PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 041
Request:

Regarding PGE’s requirement that a QF warrant it will remain current on financial
obligations to others throughout the contract term or post default security, please explain:

a.
b.
c.

How it is standard business practice

How it is commercially reasonable

Whether PGE would terminate the QF contract if the Seller makes this warranty at the
time it signs the standard contract, but at some point during the contract period falls
behind in financial obligations to others — for example, if the Seller becomes
delinquent on debt payments for QF construction and the lender is working with the
QF to meet its loan obligations

Whether PGE would require a QF to post default security in the future if the Seller
makes this warranty at the time it signs the contract, but at some point during the
contract period falls behind in financial obligations to others — for example, if the
Seller becomes delinquent on debt payments for QF construction and the lender is
working with the QF to meet its loan obligations

Response:

a. & b. PGE’s other master power trading agreements require either termination of the

agreement or providing collateral in the event of not being current on payment to others.
These agreements include:
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WSPP Agreement

The agreement states that if, “The First Party has knowledge that the Second Party (or its .-
Guarantor if applicable) are failing to perform or defaulting under other contracts,” the first party
may request collateral and failure to do so shall be an event of default leading to termination of
all transactions and a termination payment”.

EEI Master Power Purchase and Sales Agreement

This agreement states that if “a default by such Party or any other party specified in the Cover
Sheet for such Party in making on the due date therefore one or more payments, individually or
collectively, in an aggregate amount of not less than the applicable Cross Default Amount (as
specified in the Cover Sheet)” occurs, PGE or the other party may “liquidate and terminate all,

but not less than all, Transactions (each referred to as a “Terminated Transaction”) between the
Parties”

c. Default in making payments with parties other than PGE is a good indication of likely future
failure to perform and deliver on the part of the Seller. In the event the Seller fails to make
payments for delivery of fuel, this would most likely make power deliveries to PGE impossible.

d. Consistent with b. above, PGE would exercise its rights as necessary to protect the interest of
its customers. This does not preclude recognition of particular circumstances that suggest
financial difficulty by the Seller is being resolved and PGE’s customers would be best served by
not exercising the right to terminate a Standard Contract.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_041.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 042

Reguest:

Regarding § 3.1.5 of the standard contract, please explain how it is standard business
practice and otherwise commercially reasonable that PGE prohibits any liens and
encumbrances other than for third party financing of the QF. For example, please explain
how it is standard business practice and otherwise commercially reasonable to prohibit a
short-term lien for labor and material for maintenance work performed on the QF.

Response:

It is not a common business practice for contractors performing maintenance work to lien the
property of the owner. PGE views a lien (and not project financing-related obligations) as a
breakdown in the financial and business relationships of a QF. A lien to cover labor and material
for maintenance might be used if the contractor had limited knowledge about the financial status
of the owner, but in the case of a QF, the financial status should be discoverable. A Contractor
may place a lien on the property if the QF does not pay bills within a reasonable time. A lien
against a QF is an indication that the QF may have financial difficulty or is having problems with
a Contractor, both of which reflect negatively on the QF’s financial or operational stability. In
addition, liens also reduce the value of the step in rights included in Order No. 05-584 and
subsequently in the Standard Contract Power Purchase Agreement.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_042.doc
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November 17, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 043

Request:

Please explain why § 6.2 of the standard contract requires the Seller to take all reasonable
measures and exercise its best efforts to perform unscheduled maintenance during off-peak
hours, and how such a requirement is standard business practice and otherwise
commercially reasonable. Also, please explain why the company does not believe it is
appropriate to impose such a requirement on a QF only “when practicable.”

Response:

Section 6.2 is consistent with and supports the standard contract incentives to maintain on-peak
production through receiving higher prices (energy and capacity). In addition, PGE has a higher
need for on-peak energy. This section is also limited to unscheduled maintenance, and only
requests that the QF “exercise its best efforts.” Further, there are no penalties associated with the
provision.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_043.doc
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November 17, 2005

TO: Vikie Bailey-Goggins

Oregon Public Utility Commission
FROM: Doug Kuns

Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 2, 2005
Question 044

Request:

Please explain why § 20.2 of the standard contract, requiring the Seller to release PGE
from any claims related to the QF that may have arisen prior to the Effective Date, is
standard business practice and otherwise commercially reasonable.

Response:

In any business relationship, particularly when signing a new contract, both parties need to go
forward with resolution of any and all outstanding issues or conflicts. If outstanding claims are
not resolved it is detrimental to an ongoing contractual relationship. In addition, the release of

claims provision at Section 20.2 of the standard contract is included to mitigate exposure risk for
PGE and PGE’s customers.
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December 5, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 049

Request:

Please refer to staff data requests 6 and 32. Explain whether PGE would continue to believe
a QF “would have a free put option” if payments to the Seller for generating output
specified in the original contract continue to be based on avoided cost pricing as of the date
of the original contract, and payments for generating output above that amount (due to
circumstances outlined in 32a., 32b. and 32c.) are based on the avoided cost pricing at the

time the QF increased its generating output due to necessary equipment replacement or
efficiency upgrades.

Response:

PGE objects to this request on the grounds it is speculative and requires new analysis.
Notwithstanding this objection, PGE responds as follows:

This question implies that a QF may have access to more than one avoided cost rate. Generally,
in this situation PGE would consider factors such as whether the applicable avoided costs are
consistent with the definitions in the standard contract, administrative impacts on the utility and
the potential impacts on QF development from contractual disputes or the appearance of gaming.
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December 5, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 050 - Modified

Request:

Pursuant to issue 36 in the Phase I compliance investigation, please explain why PGE did
not establish a cap — in dollars, or as a percent of projected forward prices, for example —
on the amount of default losses that can be recouped through future contract payment
reductions for QFs 10 MW or less under the standard contract.

Response:

Commission Order No. 05-584 did not call for a cap on default losses but required further
investigation of the appropriate cap in the second phase of this proceeding. Specifically, see
Order No. 05-584 at 3-4 under the heading, “The issues identified for the second phase include:”

Cap on amount of default losses that can be recouped, pursuant to future QF contract
payment reductions.

Also see Order No. 05-584 at 45:

Although PacifiCorp proposed a reasonable cap on the amount that can be recouped,
PacifiCorp provided no further detail. As no evidence was presented regarding the
appropriate size of such a cap, nor any evidence about alternate provisions, we decline to

impose any requirements. Instead, we encourage PacifiCorp to raise this issue in the second
phase of this proceeding.
g'ratecase‘opucidockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_050-modified.doc
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December 5, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Adyvice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 051-Modified

Request:

If the Commission determines pursuant to issue 36 that a cap is appropriate for the amount
of default losses that can be recouped through future contract payment reductions for QFs
10 MW or less under the standard contract, what does PGE believe would be an

appropriate cap (in dollars, or as a percent of projected forward prices, for example)? Please
explain the basis for the amount.

Response:

We have not evaluated whether and in what form a cap is appropriate. See PGE’s response to
OPUC Data Request No. 050.
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December 5, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 052-Modified

Request:
Please explain why PGE did not establish in its standard contract for QFs 10 MW or less a

cap — in dollars, or as a percent of projected forward prices, for example — on the amount
of default losses that can be recouped in the event of termination due to Seller’s default.

Response:

Please see PGE’s Response to OPUC Data Request No. 050.
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December 5, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 054

Request:

Please explain why PGE used as the basis for determining the amount of default security
one year of capacity payments (based on the minimum expected capacity from the project),
instead of the difference on average over the term of the agreement between a) forward
power prices with a risk premium and b) the estimated payments to the QF.

Response:

PGE used one year of capacity payments based on the minimum expected capacity from the
project because it is a simple straightforward calculation that is easy to administer. The amount
of default security required is a fixed amount and can be determined before the QF begins
operation. We assumed that certainty in the standard form contract for default security would be
beneficial.

Using other approaches such as forward power prices to calculate a default security amount adds
uncertainty and complexity. Depending on current market conditions, a risk premium for a
twenty year contract would most likely be substantial and also difficult to quantify. Finally, the
forward power price method would need to be applied to MWh output which requires another
variable that is difficult to define.

g\ratecase\opucidockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_054.doc
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TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 18, 2005
Question 056

Request:

Please provide the complete “standard commercial definitions” PGE refers to in its
response to staff data request 21 for the following security options:
a. Senior lien
b. Step-in rights
¢. Cash escrow
d. Letter of credit

Response:

PGE’s market-based trading agreements employ more restricted security options for risk
mitigation. The company recognizes the unique risk associated with Qualifying Facilities.
Therefore, for purposes of PGE’s standard contract for Qualifying Facilities, the “standard

commercial definitions” for the four mandated security options identified in Section 7 are as
follows:

a. “Senior lien” means a prior lien which has precedence as to the property under the lien
over another lien or encumbrance.

b. “Step-in rights” means the right of one party to assume an intervening position to satisfy

all terms of an agreement in the event the other party fails to perform its obligations under
the agreement.
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c¢. “Cash escrow” means an agreement by two firms to place money into the custody of a
third party for delivery to a grantee only after the fulfillment of the conditions specified.
d. “Letter of Credit” means an engagement by a bank or other person made at the request of

a customer that the issuer will honor drafts or other demands for payment upon
compliance with the conditions specified in the letter of credit.

g:\ratecase\opuc\dockets\um-1129\dr-in\advice no. 05-10\opuc_pge\inals\dr_056.doc



Staff/1003
Schwartz/24

December 6, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 21, 2005
Question 057

Request:

For each PGE contract for power purchases signed within the past two years for a term
greater than 60 days, please provide:

a. The terms of any cap on default losses

b. The contract term (in months or years)

¢. The amount of power under contract (in MW)

Response:

PGE objects to this request on the grounds that it is overly broad and unduly burdensome.
Notwithstanding the objection, PGE responds as follows:

In the past two years PGE has entered into approximately 440 transactions for energy with thirty

counterparties. These transactions have ranged from 60 days to 30 years, with quantities ranging
from 2 MWh to 7 million MWh. All of PGE’s contracts call for uncapped liquidated damages in
the event of non-delivery, with the exception of one.

The single contract with a provision capping damages recoverable by PGE calls for 7 million
MWh over 30 years. The damages were capped at $6,750,000.

g:\ratecase\opucidockets\um-1129\dr-in\advice no. 05-10\opuc_pge\finals\dr_057.doc



Staff/1003
gchwartz/25

December 6, 2005

TO: Vikie Bailey-Goggins
Oregon Public Utility Commission

FROM: Doug Kuns
Manager, Pricing and Tariffs

PORTLAND GENERAL ELECTRIC
UM-1129/Advice No. 05-10
PGE Response to OPUC Data Request
Dated November 21, 2005
Question 058

Request:

For each PGE contract for power sales signed within the past two years for a term greater
than 60 days, please provide:

a. The terms of any cap on default losses

b. The contract term (in months or years)

¢. The amount of power under contract (in MW)

Response:

PGE objects to this request on the grounds that it is overly broad and unduly burdensome.
Notwithstanding the objection, PGE responds as follows:

In the past two years PGE has entered into approximately 250 transactions for energy with 27
counterparties. The deliveries associated with these contracts have ranged from 28 to 152 days,
with quantities ranging from 625 to 31,200 MWh. All of PGE’s power sales contracts call for
uncapped liquidated damages in the event of non-delivery.

g:\ratecase\opuc\dockets\um-1129\dr-imadvice no. 05-10\opuc_pge\dr _058.doc
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Vikie Bailey-Goggins

Oregon Public Utility Commission
550 Capitol Street N.E., Suite 215
PO Box 2148

Salem, OR 97308-2148
vikie.bailey-goggins@state.or.us

Re:  Docket No. UM 1129 — Phase I Compliance
ODOE Responses to Staff Data Requests No. DR 1-19
DOJ File No. 330-020-GN0041-04

The Oregon Department of Energy’s (ODOE) responses to Staff’s October 21, 2005 data
requests No. 1-19 are included immediately following the questions below.

1. Based on the State Energy Loan Program’s (SELP’s) knowledge of the lending industry
and renewable resource and cogeneration projects in Oregon, what percentage of QFs 10
MW or smaller does SELP estimate it provides financing for? Is SELP aware of other
financial institutions that have financed QFs 10 MW or smaller in Oregon, or Oregon
QFs of that size that did not need external financing? Please explain.

Response: Based on the information provided in response to Staff data requests in Phase 1 of UM 1129
proceedings, | estimate SELP financed 21 QF facilities or between 50 and 60% of Oregon QF projects
10MW or smaller. We are not aware of the financing by other parties.

2. Please refer to the standard power purchase contracts for Qualifying Facilities (QFs) 10
MW or less filed by Portland General Electric (PGE), PacifiCorp and Idaho Power
pursuant to Order No. 05-584. For each of the contract provisions cited below, please
state whether SELP would be able to provide a loan to a QF selling to a utility under a
contract with such a provision and, if so, under what circumstance(s). In providing your
answers, assume that the borrower is acceptable, the project design is acceptable, the
development and management team is acceptable, and the project has adequate equity.
Explain the basis for your answers.

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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Response:; In responding to the question, the assumption is that all underwriting criteria of the project and
transaction, excluding the power purchase agreement, meet SELP criteria for underwriting. In addition, | am
answering these questions as the loan manager of the Small Scale Energy Loan Program from an
underwriting perspective relating to making recommendation on the approval or denial of a loan. | have not
consulted with counsel as to any legal requirements of specific contract language.

The purpose of the power purchase agreement and its assignment to SELP is to provide a source of
revenue sufficient to cover projected operating and maintenance expenses, debt service and a reserve,
with minimal risk of disruption of that revenue stream. This income stream acts as the primary security for
the loan. The power purchase agreement needs to be reviewed in its entirety for acceptance. The
circumstances that make a provision acceptable in one transaction and not in another can't be cited
inclusively. In general, the larger the amount of equity capital and the lower the amount of financing needed
for a project, the more SELP has the ability to accept higher risk in the power purchase agreement and still
finance the project. Loans that are supported by a strong financial balance sheet that includes additional
revenue streams may also allow acceptance of more risk in the power purchase agreement while still being
acceptable for financing. However, most of the community scale projects SELP has reviewed, have very
little financial reserves and thus require a power purchase agreement with limited risk in order to finance
their project. The proposed decreasing power rates over the first five years delivers sufficient risk in the
financing that the probability of default and payment of damages must be very small in order to
accommodate financing.

a. §4.1.6 of Idaho Power’s contract, stating that the specified security requirements are
“at a minimum”

Response: SELP would want to know from Idaho Power what specifically was required to meet the creditworthiness
requirement in the loan underwriting stage so we could determine if any additional costs or time delays would be
incurred for the project. SELP funding would not occur until after the creditworthy determination was made by the
utility.

b. § 10.5 of PacifiCorp’s contract, requiring a letter of credit for potential environmental
remediation requirements the company might incur if a QF selects the senior lien or
step-in rights security option and defaults

Response: This is also an issue during loan underwriting. SELP would need to know the amount of the
letter of credit, the cost to the borrower and the conditions under which the borrower is able to obtain a
letter of credit. SELP is concemed that a community owned project or other small projects would not be
able to obtain a letter of credit or the bank (issuer of the letter of credit) may require collateral that is also
needed to secure the SELP loan and thus financing would not be available.

¢. Default provisions triggered by under-deliveries, such as weather-related events
causing reduced resource availability for QFs that rely on natural motive force

Response: SELP would generally not be able to fund a generation project if there was more than an
incidental risk of default because of under delivery of minimum delivery requirements in the power
purchase agreement. This assumes that the consequences of default could include significant financial
harm to the QF. For generation projects that rely upon a natural motive force, either the minimum
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generation required must be very low to allow for adverse years or weather-caused shortfalls in generation
should not cause default. Any minimum delivery requirement that is acceptable for financing could vary
significantly by resource type, technology used and specifics of an individual project.

d. Default provisions triggered by delays in commercial operation

Response: The ability for SELP to finance a project that has the potential of default caused by a delay in
commercial operation depends on the project and timing. In the current project development environment
there is an increased risk of delays in procuring such key resources as: project equipment as well as other
construction material, specialized fabor, and transportation to get materials to the site. Some possible
delays are beyond the control of a developer. In addition, some generating equipment has a long
manufacturing lead time and some types of projects have a much longer construction time. This requires
SELP to reasonably ensure that the project can be constructed within the time required as well as
determine if the developer has sufficient resources to pay any default penalty if there is a delay. This may
mean that some community owned project or other small QF project may not be approved for financing if
SELP perceives this risk to be too great and beyond the control of the QF developer.

€. Termination due to under-deliveries, including those caused by weather-related
events

Termination for under-delivery of power would not be acceptable for financing unless the termination was
limited to the most egregious cases. In any event SELP would want the right to cure within a commercially
reasonable time and operate the facility or sell the facility to another operator under a continuation of the
power purchase agreement.. Commercially reasonable time would have to take into account the lack of
availability of a motive force that may exceed one year as has been the case with some hydro generation.

f.  Termination due to delays in commercial operation

Response: As stated above, termination for delay in commercial operation of project would not be
acceptable for financing unless the termination was limited to the most egregious cases. In any event SELP
would want the right to work with the project developers to complete the project in a commercially
reasonable time. Any testing requirement to reach commercial operation would need to take availability of
motive force into account.

g. Opportunity to cure provisions

Response: SELP's need for an opportunity to cure is linked with any default penaities and termination provisions as
indicated in our answer to (f) above. SELP wants time to work with a borrower to resolve any default in the power
purchase agreement. If resolution with the borrower is not possible we want the right to foreclose on the project and
take over control, operate and/or sell the project and sell power under the existing power purchase agreement.
Without legal review | do not know how our rights are impaired by the specific proposed language.

h. PGE’s and Idaho Power’s default provisions which do not take into account sufficient
monies to provide for continued facility operations and debt payment, in the event
future utility payments to the QF are reduced temporarily as a penalty for under-
delivery
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Response: SELP would calculate the possible default penalty under several power market rate
assumptions and determine the possible net affect on project revenue. The lower the projected revenue is
to pay operating expenses and debt service the more likely SELP would decline to finance the project.
SELP typically requires a debt service reserve to cover seasonality of generation, but this reserve may be
insufficient to cover a sever reduction in revenue caused by a contract penalty.

1. § 11.3.2 of PacifiCorp’s contract, which prohibits the Seller from requiring that the
utility purchase energy or capacity from the QF until after the expiration date in the
contract, if the contract has been terminated due to the QF’s default

Response: SELP needs to be able to foreclose on a project, sell the power under the existing power purchase
agreement and ultimately to sell the project including the power purchase agreement. To the extent these rights are
reduced by this provision we would not be able to finance the transaction.

J-  §6.2.1 of Idaho Power’s contract, establishing default for failure to achieve the
specified net energy amount each month

Response: Establishing the Monthly Net Energy Amount in 6.2.1 does not preclude SELP project financing
if this information is used for utility planning purposes. Use of Monthly Net Energy Amounts in calculating
the Shortfall Energy (1.19), the Shortfall Energy Repayment Amount (7.4) and the damages due under the
Shortfall Energy Repayment Schedule (7.5) creates financing difficulties because it creates a significant
financial risk that the project may owe penalties. This would reduce project net revenues below what would
be prudent for loan underwriting. Section 6.2 defines the amounts shown in 6.2.1 as those the seller
intends to produce, which are generally far greater than what might be produced in adverse conditions. If
SELP projects, through due diligence of a specific project, that the risk of not meeting the contracted
Monthly Net Energy Amount is material, in calculating potential revenue we will estimate any damages that
might be owed. | estimate that for most QFs the projected damages would reduce their projected revenue
to where they would not be eligible for financing.

k. § 6.3 of Idaho Power’s contract, which allows for termination for failure to deliver at
least 10% of the sum of the monthly Net Energy amounts in any contract year

Response: Based on SELP's experience, our ability to finance a project that allows for termination for failure to
deliver at least 10% of the Net Energy amount as in Idaho Power proposed contract or other minimum power
contracted amount may not be financeable. Our experience is that in a severe draught some hydro projects have
suffered periods beyond one year with no generation. The ability to accept this type of contract provision depends on
the type of resource used by a QF and its specific resource assessment.

1. § 3.1.4 of PGE’s contract, requiring a QF to warrant that it will remain current on all
its financial obligations to others throughout the contract term or post default security

Response: SELP interprets this to mean that if the seller was delinquent on its loan to SELP, even if we
had a structured workout to bring the borrower current, PGE could require default security. It is unlikely the
seller would have resources to meet the default security so SELP would be unable to finance such a
transaction as it could place too great a financial burden on a QF when they already operating with reduced
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revenue. SELP assumes that the only viable security option a QF has under such a situation is to establish
an escrow account. They would most likely not qualify for a letter of credit and a senior lien on the project
could not be given.

m. § 3.1.5 of PGE’s contract, prohibiting any liens or encumbrances on the project other
than for third-party financing

Response: This condition does not prohibit financing.

n. § 20.2 of PGE’s contract, providing a release for all claims related to the facility,
whether known or unknown, that arose before the contract effective date

Response: | do not believe this affects SELP ability to finance a project.

3. In SELP’s experience, is the utility sufficiently protected from under-deliveries through
damage provisions and the QF’s natural incentive to maintain revenues from generation,
such that termination for under-deliveries may be unnecessary? Conversely, are there any
circumstances under which SELP believes it would be reasonable for the utility to
terminate the QF contract for under-deliveries? Please explain.

Response: If SELP is financing a project, we believe the utility and ratepayers receive some protection from our due
diligence, our loan conditions and covenants and the fact that the financing exists. SELP requires that any QF has an
investment in their project. Our experience is that QFs try to maximize their generation and project revenue. If there
is a reduction in generation SELP has historically worked with QFs to help improve their generation where possible.
This can include upgrading controls, transmission or operating characteristics of the project. In the event a borrower
does not have the resources or capability to get sufficient generation to meet contracted minimums, they are likely to
be delinquent on their loan. In such a case SELP has foreclosed on a project and sold it to an operator who was able
to renew generation and operate the facility effectively. SELP believes its involvement in projects helps reduce the
risk to utilities and ratepayers.

In SELP's experience, for financed projects, termination for under-delivery is not needed. Because of severe or
unusual weather events that can affect a QF's ability to generate power, and because these events have exceeded
one year as in the case of droughts, SELP believes it is unreasonable to allow termination that involves lack of
motive resource. Conversely, termination for egregious under delivery (e.g. several years with no delivery but with
current sufficient motive resource) would aflow sufficient time for a lender to foreclose on a project and re-establish
good generation. Thus termination would not be needed. Sufficient time needs to be given for SELP to act and re-
establish generation, which may include new equipment, before termination could be triggered.

4. In SELP’s experience, are the opportunity to cure provisions in the standard contracts
standard industry practice and commercially reasonable? For example, are the extent to
~ which these provisions apply to various events of default, and the opportunity to cure
periods, standard industry practice and commercially reasonable? Please explain.

Response: Because there has not been a QF market in recent years, SELP is not aware of current industry
practices pertaining to right to cure provisions.
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5. Isit SELP’s experience that reciprocal default terms are standard industry practice and
commercially reasonable? Please explain.

Response: | am not aware of what standard industry practice is regarding reciprocal default terms.

6. InSELP’s experience, do QFs 10 MW or smaller typically have a credit rating by a credit
rating agency? Please explain.

Response: In SELP's experience it is highly unlikely that a QF of 10MW or smaller has a senior unsecured
debt rating. This rating is usually limited to large corporations and generally requires the consistent
issuance of unsecured debt and a payment to the rating agencies.

7. Does SELP require that a licensed professional engineer verify that the QF for which it
provided financing operates as specified? Does any such SELP requirement vary by size,
type and design of project? Please explain.

Response: No. In underwriting the financing SELP evaluates the technical merits of a project including the
experience of the design team and contractors, reliability of the proposed technology and equipment, and any
production or performance guarantees offered. Most projects include the use of a licensed PE but SELP does not
include this as a requirement in its loan documentation.

8. If SELP requires that a licensed professional engineer verify that the QF it is financing
operates as specified, is the licensed professional engineer required to be unaffiliated with
the project?

Response: N/A

9. In Oregon Department of Energy’s (ODOE’s) experience, through SELP and other
programs, are small wind and hydroelectric projects able to accurately establish minimum
monthly production levels, below which they would be in default? For example, how
many years of historical data for the local wind or hydro resource do such projects
typically have prior to operation? Are such data likely to uncover the most adverse
natural motive force conditions? Please explain.

Response: SELP loan underwriting is based on available resource data. The amount of historical resource
data varies greatly among projects. This data can vary from 30 years of water flow to only a few years of
water flow, a year or two of wind data, or the assumed availability of biomass from forest lands. In SELP’s
experience it is difficult for a generator to accurately predict minimum production over the long run for a
specific month. In our experience actual available resources do vary below those estimated in for a given
month or year. SELP's analysis is meant to estimate a long term average that can be used for financing
and then structure the loan to accommodate adverse periods that are unpredictable. Because of this, SELP
does not include a specific level of production as an event of default.

10. What actions does SELP take in the event of reduced power generation and revenue due
to a lack of natural motive force for a wind or run-of-the-river hydro project?
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Response: If a generating project does not produce sufficient revenue because of lack of resource and the
borrower becomes delinquent on their loan, SELP's usual course of action would be to enter into a
forbearance agreement that adjusts the repayment terms until improved generation enables the borrower to
return fo the original payment schedule. The forbearance agreement would allow the payment of operating
and maintenance expenses prior to debt service. The forbearance agreement may be in existence for
several years before a borrower can financially catch up and resume the original payment schedule.
SELP's experience tells us that it is important to have the flexibility to work through low production periods
with renewable generation projects.

11. When SELP underwrites loans, how does it address the issue of determining net
generating output available for electricity sales in the case of a QF that uses part of the
output to service on-site load and sells the remainder of the output to an electric utility
under a power purchase agreement?

Response: In underwriting a loan for a generating facility, SELP will review the project business plan that
includes reviewing the historic and projected energy load of the host facility and any plant parasitic load.
SELP wili estimate the net delivered power for sale to determine the anticipated power revenue. In
underwriting, we anticipate that there may be times when the host load or the generation is more or less
than anticipated. We project that the cash flow will vary from the baseline case and require that projected
revenue contains sufficient cushion to provide funds for operation, mamtenance and pay debt service under
varying conditions of operations and revenue.

12. Does SELP require that a hydroelectric QF warrant that it has a FERC license at the time
of execution of the loan agreement, or prior to the first operation date? Please explain.

Response: SELP has not financed a QF hydro project in recent years. A limited review of older hydro projects, found
that SELP normally required a FERC license at the time of loan closing and first loan disbursement. SELP staff
believe that loan advances were made on a least one hydro project prior to the facility receiving its FERC license. In
a current application, if we were asked to advance funds prior to the issuance of the FERC license, SELP would
determine if there was any risk the hydro facility would not receive the license.

13. Will a QF be able to choose the senior lien security option in the standard utility contract
if it receives SELP financing? Please explain.

Response: Itis SELP's understanding that the senior lien security option will not be available to generators
if they finance their project with SELP. This is because SELP requires that it have a first or senior security
position in the facility and as a result it would not be available to the utility.

14. In ODOE’s experience as staff to the state Energy Facility Siting Council, please describe
how § 10.5 of PacifiCorp’s contract, requiring a letter of credit for environmental
remediation when a QF chooses the senior lien or step-in rights security option in the
standard contract, compares to what the Council requires for a site certificate for a power
plant.

Response: The Energy Facility Siting Council (EFSC) requires either a letter of credit or a bond for the estimated
cost to the state of restoring the site to a "useful, non-hazardous condition” in the event that the power plant shuts
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down and the certificate holder fails to restore the site. This is different from environmental remediation that usually
pertains to chemicals at industrial sites or development on brownfield sites. There should be minimal environmental
risk at most renewable generation sites. EFSC has not had experience with QFs at industrial sites that would be
more prone to environmental remediation but SELP has financed generation projects at such sites. SELP has an
experienced a foreclosure of an industrial cogeneration facility but no significant environmental remediation costs
resulted.

15. Regarding utility and ratepayer concerns related to potential environmental remediation
of a QF site, in the case where a QF chooses the senior lien or step-in rights security
option and defaults, what alternatives does SELP in its experience believe the utility may
have to address these concerns, in lieu of a letter of credit? What are the pros and cons of
these alternatives for the QF, the lender, and the utility and its ratepayers?

Response: The most important alternative is to first assess probable environmental remediation to see what the
potential risk is and decide whether to step-in as the facility operator. Many renewable generation projects have lttle
environmental remediation potential and asking all those who choose step-in rights to provide a letter of credit would
unduly burden them at minimal reduction in risk to ratepayers. To pose a risk to the utility and ratepayers, a QF would
need to default, there would need to be significant environmental remediation needed, and market energy prices
would need to be above contract prices. In the rare event all these condition happen and a utility chooses not to step-
in they can always litigate against a QF to seek damages. The pros of not requiring a letter of credit would be more
potential renewable generation projects and not posing a cost on projects were no risk exists. The cons would be a
more difficult path for a utility to collect damages with the possibility of uncollectability. An alternative for a generation
project at an industrial site is to have the host company assume this financial responsibility as an option for a letter of
credit. This would offer resources for environmental remediation if needed without the burden of the letter of credit.

16. If the requirement for a letter of credit for environmental remediation in PacifiCorp’s
standard contract is upheld by the Commission, what does SELP believe would be an
appropriate cap on the amount a utility should require? Should such a cap vary by type of
project — a greenfield wind project vs. a cogeneration project at an industrial site? Please
explain.

Response: Yes, any cap should vary by project type and location. The Commission should qualify that a letter of
credit should only be needed in circumstances where environmental remediation is a clear documented risk. It would
be best to specify what these risks could be. SELP has not analyzed appropriate caps at this time.

17. When SELP underwrites loans for QFs 10 MW or smaller, what representations,
warranties and other requirements do you require from the QF to demonstrate that it is a
creditworthy borrower? '

Response: For loan underwriting, creditworthiness is determined by reviewing the complete project and not
just the borrower. The review includes technical feasibility, resource assessment, equipment used,
resource assessment, experience and strength of project manager, developer and contractors,
maintenance and operations plan, warranties or guarantees, available equity or other funds including
reserves, siting in addition to project financial feasibility including projections of revenue and expenses.
Creditworthiness is ultimately tied to the projected ability of the borrower or project to repay the loan using
all the above avenues of analysis. SELP wants to ensure it is financing a good project that will both be able
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to repay its loan but also be a regional generating asset after the loan is paid off.

18. In the event a QF 10 MW or smaller is unable to establish creditworthiness with a utility
as defined in Order No. 05-584, what in SELP’s estimation would be an appropriate
amount of default security for the utility to require? Please explain the basis for your
response.

Response: In earlier testimony (ODOE/Exhibit No.3/Keto/Page 5and 6) SELP proposed that the amount of
default security may be specific to project type, but should be limited to around 2% of project capital costs.
SELP does not make any additional recommendation at this time.

19. In SELP’s estimation, what would be an appropriate cap on the amount of damages that a
utility can recoup through future contract payment reductions for default by QFs 10 MW
and smaller? Please explain the basis for your response.

Response: SELP firmly believes that any reduction in future payments to recoup damages should be
limited such that the reduction does not result in project revenues being insufficient to fund operations,
maintenance and debt service. In addition, there should be a reasonable cap on the total damages. The
purpose of the penalty should be to dissuade any generators from mismanaging their project but not cause
a project to stop operating. SELP is not able at this time to recommend a specific cap.

If you have questions about these responses, please call me.

Sincerely,

anet L. Prewitt
Assistant Attorney General
Natural Resources Section

Enclosure

c¢: Phil Carver, ODOE (email only)
Jeff Keto, ODOE, (email only)
Carel DeWinkel, (email only)
Lisa Schwartz, OPUC, (email only)

JLP:jrs/GENO3491
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Re:  Docket No. UM 1129 — Phase I Compliance
ODOE Supplemental Responses to Staff Data Requests No. DR 2.m.
DOJ File No. 330-020-GN0041-04

The Oregon Department of Energy’s (ODOE) supplemental responses to Staff’s October 21,
2005 data requests No. 2.m. is included immediately following the questions below.

2. Please refer to the standard power purchase contracts for Qualifying Facilities (QFs) 10
MW or less filed by Portland General Electric (PGE), PacifiCorp and Idaho Power
pursuant to Order No. 05-584. For each of the contract provisions cited below, please
state whether SELP would be able to provide a loan to a QF selling to a utility under a
contract with such a provision and, if so, under what circumstance(s). In providing your
answers, assume that the borrower is acceptable, the project design is acceptable, the
development and management team is acceptable, and the project has adequate equity.
Explain the basis for your answers.

m. § 3.1.5 of PGE’s contract, prohibiting any liens or encumbrances on the project other
than for third-party financing

Response: This provision may prohibit or reduce the availability of financing. As a lender, we would ask that
an exception be included in the contract to allow for statutory liens. Contractors, material suppliers and
others have the authority under law to file liens, which may occur during construction, maintenance or
upgrade of a generating facility. The filing of this type of lien can't be prohibited and we would not want the
filing to automatically cause a default in the contract and subsequent penalties or termination. An exception
for statutory liens should also recognize that the project owner has the right to contest a lien in good faith,
which may involve significant time to clear the lien.

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 947-4500 Fax: (503) 378-3802 TTY: (503) 378-5938
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c: Phil Carver, ODOE (email only)
Jeff Keto, ODOE, (email only)
Carel DeWinkel, (email only)

Lisa Schwartz, OPUC, (email only)
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Sincerely,
/s/ Janet L. Prewitt
Janet L. Prewitt

Assistant Attorney General
Natural Resources Section
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Staff/1005
UM-1129/PacifiCorp Schwartz/1
July 25, 2005
OPUC Data Request 5

OPUC Data Request 5

Please describe PacifiCorp’s potential liability under state and federal law for
environmental remediation of a Qualifying Facility site in cases where the facility

owner has selected the Senior Lien or Step-in Rights security option and is in
default.

Response to OPUC Data Request 5

PacifiCorp objects to this request in that it does not seek factual information, but
rather a legal conclusion. Without waiving this objection, PacifiCorp notes that if
it took over the facility as an owner/operator under its lien rights, or if PacifiCorp
only became the operator under its step-in rights, the Company would potentially

be exposed to joint and several liability for environmental remediation costs under
CERCLA (the federal Superfund laws).

UM-1129/PacifiCorp
July 2§, 2005
OPUC Data Request 6

OPUC Data Request 6

If a Qualifying Facility owner selects the Senior Lien or Step-in Rights security
option:

a. How will PacifiCorp determine the appropriate amount for the proposed
Letter of Credit for environmental remediation?

b. Does PacifiCorp anticipate requiring a different credit amount for a
greenfield wind project vs. a cogeneration project at an industrial site?
Please explain your response.

Response to OPUC Data Request 6

a. The amount will be determined based upon an evaluation of the project
site.
b. The amount will be determined based upon an evaluation of the project

site, regardless of the type of the project. In general, it could be expected
that there would be less likelihood of existing contamination at a
greenfield site than an industrial site.
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UM-1129/PacifiCorp :

November 15, 2005
OPUC Data Request 30

OPUC Data Request 30

Regarding the definition of Default Security, § 1.9 in PacifiCorp’s

standard contract for Qualifying Facilities (QFs):

a. Please explain how the definition compares to other contracts the
Company enters into for power of similar amounts (10 MW or
less) and durations (up to 20 years).

b. Please explain whether the definition is standard business
practice. :

Please explain why the definition is commercially reasonable.

Response to OPUC Data Request 30

a. Forthose contracts that are 3MW or less, and that have been executed in recent
years, the Company does not have a definition of Default Security. However, the
Seller has satisfied the credit requirements by making a series of representations
and warranties.

In most instances, the definition of Default Security will apply to those contracts
that are larger than 3MW and below 10MW. The Company has not entered into
any contracts in this category in recent years and therefore there is no basis of
comparison for the definition.

b. It is standard business practice for PacifiCorp to require a certain amount of
Default Security from counterparties that are not creditworthy. The definition in
Sec.1.9 is a reasonable measurement of replacement power costs, and it also
allows for negotiation between the parties, since the definition is prefaced with
“unless otherwise agreed to by the Parties in writing”. While it is consistent with
the Company’s standard business practice, Sec. 1.9 was drafted in response to
OPUC Order No. 05-584.

c. The definition is a commercially reasonable one as it provides a reasonable,
transparent, and verifiable measurement of replacement power costs, which would

mitigate the exposure of these costs to PacifiCorp’s ratepayers should the Seller
fail to perform.
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UM-1129/PacifiCorp Schwa
November 15, 2005
OPUC Data Request 31

OPUC Data Request 31

Regarding the definition of Letter of Credit, § 1.17 in the standard

contract:

a. Please explain how the definition compares to other contracts the
Company enters into for power of similar amounts (10 MW or
less) and durations (up to 20:years).

b. Please explain whether the definition is standard business
practice.

c. Please explain why the definition is commercially reasonable.

Response to OPUC Data Request 31

a. For those contracts that are 3MW or less, and that have been executed in recent
years, the Company does not have a definition of Letter of Credit. However, the

Seller has satisfied the credit requirements by making a series of representations
and warranties.

In most instances, the definition of Letter of Credit will apply to those contracts
that are larger than 3MW and below 10MW. . The Company has not entered into

any contracts in this category in recent years and therefore there is no basis of
comparison for the definition.

However as examples from other power purchase agreements, the Western
Systems Power Pool Agreement (effective 2/1/2005) has this definition for Letter
of Credit: “An irrevocable, transferable, standby letter of credit, issued by an
issuer acceptable to the Party requiring the Letter of Credit.” The Edison Electric
Institute's Master Power Purchase & Sale Agreement (modified 4/25/00) defines
Letter of Credit as follows: ““Letter(s) of Credit” means one or more irrevocable,
transferable standby letters of credit issued by a U.S. commercial bank or a
foreign bank with a U.S. branch with such bank having a credit rating of at least
A- from S&P or A3 from Moody’s, in a form acceptable to the Party in whose
favor the letter of credit is issued. Costs of a letter of credit shall be borne by the
applicant for such Letter of Credit.”

b. Requiring a Letter of Credit as defined in Sec. 1.17, or similarly, is standard
~ business practice in other trading agreements which PacifiCorp uses.

c. The definition is commercially reasonable because it sets forth the credit
requirements for the issuing institution and the form of the letter of credit, thus

protecting PacifiCorp and its ratepayers, and is consistent with what PacifiCorp
sees in the wholesale power market.
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schwartz/4
UM-1129/PacifiCorp

November 15, 2005
OPUC Data Request 33

OPUC Data Request 33

In accepting a QF’s designation of Minimum Annual Delivery per §
4.3 under the standard contract, how would the Company take into
account the following issues regarding resource data and QF
operations: -

a. A wind QF with only one year of anemometer data, or a
hydroelectric project with only a few years of flow data, neither
of which may be representative of the most adverse natural
motive force conditions that may occur over the 20-year contract
period

b. A QF at an industrial plant that shuts down periodically due to
 wood product prices, labor strikes or other market conditions

Response to OPUC Data Request 33

a. In either case, per Exhibit D-1B, the Company is requesting
Minimum Annual Delivery based on the most adverse natural
motive force conditions reasonably expected taking into account
QF maintenance and Seller’s load variation. This is not
unreasonable and most likely the QF has included it in its
business case. That is all that is requested. In the case of wind
or hydro, the Company understands that the QF may have limited
data on weather conditions but expects the QF to supply a
reasonable estimate of a minimum delivery. Specifically a
minimum of zero kWh would be deemed unacceptable since it is
highly unlikely and suspect that a wind project would have no
wind over a period of a year or a hydro project would see no
water. In the case of the industrial plant, it is important to note
that the labor strike is a Force Majeure condition but market
conditions or wood products prices are not allowed Force
Majeure events. QFs per PURPA are paid based on the
Company’s avoided cost not the economics of the QF’s
generation or its thermal load / plant.

b. See the response to OPUC 33 a.
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UM-1129/PacifiCorp Schwartz/5
November 15, 2005
OPUC Data Request 38

OPUC Data Request 38

Please explain in each case why the opportunity to cure provisions
in § 11.2 do not apply to § 11.1.2, 11.1.3, 11.1.4 and 11.1.6, and the
potential harm to the Company and its ratepayers if the Company
provided an opportunity to cure for these events of default.

Response to OPUC Data Request 38

(a)

(b)

(c)

(d

With respect to § 11.1.2: The opportunity to cure, governed
by the terms of the particular agreement or instrument, is
provided by § 11.1.2 itself. The PPA cannot effectuate an
extension of the cure periods allowed by those other
agreements or instruments. It cannot be determined at this
time what all the potential harms to the Company and its
customers could be if further opportunity to cure were
provided, but it could include increased risk of higher
replacement power costs.

With respect to § 11.1.3: The listed events or circumstances
for which a cure period is not already provided are not
particularly conducive to cure. Regarding potential harm,
PacifiCorp believes there would be increased risk of default;
also, see response (a).

With respect to § 11.1.4: The provision itself contains an
effective cure period. See responses (a) and (b) regarding
potential harm.

With respect to § 11.1.6: Since the minimum delivery obligation exists for
a time period which will have passed, failure to satisfy that obligation is
not capable of being cured.
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UM-1129/PacifiCorp

November 15, 2005
OPUC Data Request 39

OPUC Data Request 39

Please explain why § 11.2.2 limits the opportunity to cure period to
a time certain after the default, rather than a “commercially
reasonable time.” Also, please explain how the opportunity to cure
periods in § 11.2.2 compare to other contracts the Company enters
into for power of similar amounts (10 MW or less) and durations

(up to 20 years), and is otherwise standard business practice and
commerciallv reasonahle.

Response to OPUC Data Request 39

Use of fixed time periods rather than the term “commercially reasonable time” is
preferable because it reduces the risk of disagreement as to just how long the cure
period should be for a particular event. The cure periods in the PPA are generally
similar to those in recent UM-1129 PPAs (less than 10 MW/20 yrs). Specifying
cure periods is a standard business practice, and is commercially reasonable, as
reflected by specific cure periods in the WSPP agreement (effective 2-1-2005),
providing a 2 business day cure period for failure to pay, and a 5 business day

cure period for failure to provide good title and failure to meet representations and
warranties.
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November 15, 2005
OPUC Data Request 42

OPUC Data Request 42

In the likely case that the QF 10 MW or smaller does not have a
credit rating from a major credit rating agency, please describe the
“indicia of creditworthiness” that will be “acceptable to
PacifiCorp” under § 1.8. :

Response to OPUC Data Request 42

The “indicia of creditworthiness” in Section 1.8 for those QFs without a published
credit rating would be an equivalent rating as determined by PacifiCorp after
performing a review of the QF’s financial statements and utilizing a proprietary
credit scoring model developed in conjunction with Standard & Poor’s.
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UM-1129/PacifiCorp -
November 15, 2005

OPUC Data Request 43

OPUC Data Request 43

Please explain why PacifiCorp requires a licensed professional
engineer to verify that the QF operates as specified, regardless of
project size or whether the project is a standard packaged system.
For example, would the Company impose such a requirement on a
QF that consists of a single wind turbine or microturbine?

Response to OPUC Data Request 43

The requirement provides the Company with an un-biased
determination that the resource will deliver what has been proposed
by the QF in order to minimize disputes regarding performance.
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UM-1129/PacifiCorp Schwartz/9
November 15, 2005
OPUC Data Request 44

OPUC Data Request 44

Please explain why PacifiCorp requires that the licensed

professional engineer for this purpose be unaffiliated with the QF
project, per § 1.18 of the standard contract.

Response to OPUC Data Request 44

The requirement provides the Company with an un-biased
determination that the resource will deliver what has been proposed
by the QF in order to minimize disputes regarding performance.
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UM-1129/PacifiCorp Schwartz/10
November 15, 2005
OPUC Data Request 45

OPUC Data Request 45 .

Please explain how PacifiCorp would treat additional QF power
sales to the Company under the standard contract given the
following circumstances, explain the basis for such treatment, and
state how the Company would take into account whether any

increase in generating output or manufacturer nameplate capacity is
material:

a. When the manufacturer’s nameplate capacity of the QF
changes because of necessary equipment replacement, but
remains at or below 10 MW

b. When the QF increases generating output due to efficiency
improvements, but the manufacturer’s nameplate capacity
remains the same

c. When efficiency upgrades for a portion of the original

equipment increase the manufacturer’s nameplate capacity,
but capacity remains at or below 10 MW

Response to OPUC Data Request 45
a. Solong as the QFs nameplate capacity remains below the 10 MW cap, the
Company would amend the contract.
b. See the Company's response to a. above.

c. See the Company's response to a. above.
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UM-1129/PacifiCorp

November 15, 2005
OPUC Data Request 46

OPUC Data Request 46

Please explain why lack of water and lack of wind are not included as events of
Force Majeure for wind and run-of-river hydro projects.

Response to OPUC Data Request 46

The Company expects a resource developer to provide a reasonable estimate of
the minimum annual delivery level based on their knowledge of lack of wind or
water. This estimate should include expected lack of water or lack of wind
conditions. If the QF developer has performed their responsibility related to
securing adequate and accurate data on wind or water then their confidence level
should be sufficient to meet minimum levels. The Company is also concerned
that other thermal resources would claim the same reason — no fuel and therefore
be let out of their obligation. None of our commercial wind transactions allow for
lack of wind as a Force Majeure.
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December 5, 2005
OPUC Data Request 54

OPUC Data Request 54

Please refer to staff data request 45a:

a.

b.
c.

Specify the types of contract amendments that would be made to § 4.2 and
§4.3.

Specify the types of amendments that would be made to Exhibit A.

Specify the types of amendments that would be made to Exhibits D-1 and
D-2.

Specify the types of amendments that would be made pursuant to § 1.9 and
§ 10.

For the portion of generating output above that expected under the
manufacturer’s nameplate capacity specified in the original contract, would
payments to the Seller be based on the avoided cost pricing at the time of the
contract amendment or the date of the original contract? Please explain your
answer.

Response to OPUC Data Request 54

a.

PacifiCorp anticipates that sections 4.2 and 4.3 would be amended to state the
increased estimated average kWh (4.2) and minimum and estimated maximum
deliveries (4.3), if such amounts were expected to change due to the increase
in nameplate capacity.

PacifiCorp anticipates that the increased nameplate capacity would be
reflected by revising the Rated Output (kW and kVA), Maximum kW Output
(kW and kVA), Power Factor Requirements, Facility Capacity Rating, and the
description of the maximum output and any differences between that output
and the Nameplate Capacity Rating.

PacifiCorp anticipates that parts A, B and C would be amended to state the
increased estimated monthly kWh and minimum and estimated maximum
deliveries, if such amounts were expected to change due to the increase in
nameplate capacity.

PacifiCorp does not anticipate that any amendments would be made to either
section 1.9 or section 10.

The Company would amend the contract to allow the additional generation at
the prices listed in the contract.



. siaffl? 005
UM-1129/PacifiCorp gchwa
December 5, 2005

OPUC Data Request 55

OPUC Data Request 55

Please refer to staff data request 45b:

a. Specify the types of contract amendments that would be made to § 4.2 and
§4.3.

b. Specify the types of amendments that would be made to Exhibit A.

c. Specify the types of amendments that would be made to Exhibits D-1 and
D-2.

d. Specify the types of amendments that would be made pursuant to § 1.9 and
§ 10.

e. For the portion of generating output above that expected under the original
contract, would payments to the Seller be based on the avoided cost pricing at
the time of the contract amendment or the date of the original contract? Please
explain your answer.

Response to OPUC Data Request 55

a. PacifiCorp anticipates that sections 4.2 and 4.3 would be amended to state the
increased estimated average kWh (4.2) and minimum and estimated maximun
deliveries (4.3).

b. PacifiCorp anticipates that the increased nameplate capacity would be
reflected by revising the Rated Output (kW and kVA), Maximum kW Output
(kW and kVA), Power Factor Requirements, Facility Capacity Rating, and the
description of the maximum output and any differences between that output
and the Nameplate Capacity Rating

c. PacifiCorp anticipates that parts A, B and C would be amended to state the
increased estimated monthly kWh and minimum and estimated maximum
deliveries.

d. PacifiCorp does not anticipate that any amendments would be made to either
section 1.9 or section 10.

¢. The Company would amend the contract to allow the additional generation at
the prices listed in the contract.
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December 5, 2005
OPUC Data Request 56

OPUC Data Request 56

Please refer to staff data request 45c:

a.

b.
C.

Specify the types of contract amendments that would be made to § 4.2 and
§4.3.

Specify the types of amendments that would be made to Exhibit A.

Specify the types of amendments that would be made to Exhibits D-1 and
D-2.

Specify the types of amendments that would be made pursuant to § 1.9 and
§ 10.

For the portion of generating output above that expected under the
manufacturer’s nameplate capacity specified in the original contract, would
payments to the Seller be based on the avoided cost pricing at the time of the
contract amendment or the date of the original contract? Please explain your
answer.

Response to OPUC Data Request 56

opo o

Please see responses to Request 54(a).

Please see responses to Request 54(b).

Please see responses to Request 54(c).

Please see responses to Request 54(d).

The Company would amend the contract to allow the additional generation at
the prices listed in the contract.



Staff/1005
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December 5, 2005
OPUC Data Request 57

OPUC Data Request 57

Pursuant to issue 36 in the Phase I compliance investigation, please explain why
PacifiCorp did not establish a cap — in dollars or as a percent of projected
SJorward prices, for example — on the amount of default losses that can be
recouped through future contract payment reductions for QFs 10 MW or less
under the standard contract.

Response to OPUC Data Request 57

A default by a QF may occur at any time within their contract. The cost of
replacement power will vary over the term of the contract and including a cap of
any type could subject the Company and ratepayers to additional cost exposure
should the replacement power cost exceed some established cap. In the event a
cap was ordered by the Commissioners then it should be based on 100% of the
forward market prices for the default period.
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December 5, 2005

OPUC Data Request 58

OPUC Data Request 58

If the Commission determines pursuant to issue 36 that a cap is appropriate for the
amount of default losses that can be recouped through future contract payment
reductions for QFs 10 MW or less under the standard contract, what does
PacifiCorp believe would be an appropriate cap (in dollars or as a percent of
projected forward prices, for example)? Please explain the basis for the amount.

Response to OPUC Data Request 58

Although the Company is opposed to a default cap, the Company would prefer a
cap using replacement costs based on 100% of projected forward prices over the
term of the contract. This reflects the current best estimate of the costs the

Company would have to incur to replace the power not delivered by the
defaulting QF.
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December 5, 2005
OPUC Data Request 61

OPUC Data Request 61
Please explain the basis for selecting 24 months as the appropriate period for
which replacement power costs should be assessed as damages for termination as
a result of Seller’s default, per § 11.3.3.

Response to OPUC Data Request 61
The Company believes that a 24 month period is the approximate time required

for a 3™ party to design and build a like resource and the Company to secure a
purchase contract with the party.
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December 5, 2005
OPUC Data Request 62

OPUC Data Request 62

Please explain why PacifiCorp used as the basis for determining the amount of
default security the positive difference on average over the term of the agreement
between a) 110% of the monthly forward power prices and b) the estimated
payments to the QF (based on Fixed Avoided Cost prices and Minimum Annual
Delivery) — but not less than three average months of estimated payments to the
QF — instead of a year of capacity payments based on the minimum expected
capacity from the project.

Response to OPUC Data Reauest 62

The amount of default security is established with reference to the energy to be
delivered by the QF, rather than capacity payments paid to the QF, because the
QF will not have a minimum capacity obligation, and the avoided cost prices are
“energy only” prices. Further, if the QF fails to perform, the Company will be
looking to replace energy, not capacity. The basis for determining the amount of
default security was that 12 average months of replacement power for the
minimum energy obligation was considered to be a reasonable limitation to the
Seller’s obligation for default security purposes should the Seller fail to perform.
The multiplication of the forward market prices by 110%, as well as the three-
month minimum provision, was to protect PacifiCorp’s ratepayers in the event of
a movement in the forward market prices.
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December 6, 2005
OPUC Data Request 63

OPUC Data Request 63

For each PacifiCorp contract for power purchases signed within the past two
years for a term greater than 60 days, please provide:

a. The terms of any cap on default losses

b. The contract term (in months or years)

c. The amount of power under contract (in MW)

Response to OPUC Data Request 63

a. There is one contract for a power purchase signed within the past two
years for a term of greater than 60 days that has a cap on default losses.
(Contract #24 in Attachment 63 b.) The terms of this cap are as follows:

If the Agreement is terminated as a result of the Seller’s default,
the Seller shall pay PacifiCorp the positive difference, if any,
obtained by subtracting the contract price from the replacement
price for any energy and capacity that Seller was otherwise
obligated to provide for thirty-six months following the
termination date of the Agreement.

b. Please see Attachment OPUC 63 b

c. Please see Attachment OPUC 63 b
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Attachment OPUC 63 b

Colgt;:ct Agreement Description Efga:tt;ve Ex;g;at\:on Capacity Pu::lae sel
23 Power Purchase Agreement (QF) 1/1/2004 12/31/2005 75 kW Purchase
24 Power Purchase Agreement 6/1/2005 9/30/2024 100 MW Purchase
25 QF Power Purchase Agreement 1/1/2006 12/31/2025 95 MW Purchase
28 Power Purchase Agreement (QF) 10/14/2004 10/14/2006 511 kW Purchase
29 Power Purchase Agreement (QF) up to 80 MW's 2/1/2005 12/31/2005 80 MW Purchase
30 fﬂ‘\’,"\;‘:' Purchase Agreement (QF) up to 1074 1112006 | 12/31/2006 107.4 MW Purchase

YT - - -
33 E:L‘;r;)se of 6% Piece of Priest Rapids (Meaningfull 41/ 5605 | 12/31/2006 Varies Purchase
Conversion Amendment #2/Conversion of non-firm

34 energy to firm Priest Rapids 11/1/2005 12/31/2025 2 MW Purchase
35 Power Purchase Agreement (QF) 1,400 kW 1/10/2005 1/9/2025 1.4 MW Purchase
45 Power Purchase Agreement 95 MW's Reserves 1/1/2005 12/31/2009 95 MW Purchase
71 QF Photovoltaic Purchase 12/15/2004 12/14/2009 100 kW Purchase
72 Power Purchase Agreement (QF) 1/1/2004 12/31/2008 75 kW Purchase
77 QF Purchase 11/30/2005 9/22/2010 150 kW Purchase
80 Power Purchase Agreement (QF) 9/15/2004 12/31/2005 12 MW Purchase
108 QF-Biomass Purchase 125 kW 12/14/2004 12/13/2009 125 kW Purchase
112 Forward Purchase Wind Test Energy 64.5 MW 12/2/2005 12/31/2005 64.5 MW Purchase
113 Power Purchase Agreement QF 1/1/2006 12/31/2008 1.4 MW Purchase
114 Power Purchase Agreement QF 1/1/2006 12/31/2008 1.5 MW Purchase
118 Sales for Re-Sale Agreement 11/1/2004 10/31/2009 37 MW Sale

Attach OPUC 63 b.xls page 1 of 1

| Z/ZHEMYDS
GOOL/WEIS
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OPUC Data Request 64

OPUC Data Request 64

For each PacifiCorp contract for power sales signed within the past two years for
a term greater than 60 days, please provide:

a. The terms of any cap on default losses

b. The contract term (in months or years)

¢. The amount of power under contract (in MW)

Response to OPUC Data Request 64

a. There are no contracts for power sales signed within the past two years for
a term of greater than 60 days that have a cap on default losses.

b. Please see Attachment OPUC 63 b

c. Please see Attachment OPUC 63 b
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Chriss/1

PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS
ADDRESS.

My name is Steve W. Chriss. My business address is 550 Capitol Street NE
Suite 215, Salem, Oregon 97301-2551. | am employed by the Public Utility
Commission of Oregon (OPUC) as an Economist in the Economic and Policy
Analysis Section.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND
WORK EXPERIENCE.

My updated Witness Qualification Statement is found in Exhibit Staff/1101.
HAVE YOU PREVIOUSLY PROVIDED TESTIMONY IN THIS DOCKET?
Yes. | submitted Staff Exhibits 300-305 and 700-701.

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to address issues 15, 16, 17, 19 A through C
and 20 in the compliance portion of Phase One of this docket.

DID YOU PREPARE EXHIBITS FOR THIS DOCKET?

Yes. | prepared Exhibits Staff/1101, consisting of one page, Staff/1102,
consisting of four pages, Staff/1103, consisting of four pages, Staff/1104,
consisting of three pages, Staff/1105, consisting of eight pages, Staff/1106,
consisting of 17 pages, Staff/1107, consisting of one page, Staff/1108,

consisting of five pages, and Staff/1109, consisting of two pages.

STAFF_1100 NON-CONFIDENTIAL CHRISS.DOC
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Q. HOW IS YOUR TESTIMONY ORGANIZED?
A. My testimony is organized as follows:
1. Determine the reasonableness of Portland General Electric’'s (PGE) and
PacifiCorp’s natural gas price forecasts;
2. Determine the appropriate natural gas hubs for PGE and PacifiCorp;
3. Determine the reasonableness of PGE and PacifiCorp on-peak and off-
peak avoided costs during their projected resource sufficiency period; and
4. Issues related to the PGE and PacifiCorp proxy units in the avoided cost
calculations.
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Findings and Recommendations

Q. PLEASE SUMMARIZE YOUR FINDINGS AND RECOMMENDATIONS.
A. My findings and recommendations are as follows:

» PGE should either provide additional quantitative justification for the
use of its filed natural gas forecast, or provide a new forecast
consistent in time with the filed natural gas forecast and avoided cost
calculations.

» PacifiCorp's natural gas forecast is reasonable.

» The forward electricity prices to be used in the resource sufficiency
period, for both PacifiCorp and PGE, are reasonable.

» PGE's use of an average of the natural gas hubs Sumas and AECO in
avoided cost calculations is appropriate.

> PacifiCorp's use of Currant Creek burner-tip price in avoided cost
calculations is appropriate.

» The assumptions regarding PGE and PacifiCorp’s capacity factors for
CCCTs are reasonable.

» The assumptions regarding PGE and PacifiCorp’s costs of CCCTs are
reasonable.

» Altitude should be factored into avoided costs if altitude causes a utility
to incur a cost during plant development or operations.

\\
\\

\\
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Determination of the Reasonableness of PGE and PacifiCorp Natural Gas

Price Forecasts

Background for Technical Analyses

Q. ARE THE FILED NATURAL GAS FORECAST PRICES AND SUPPORTING
MATERIALS FOR PGE AND PACIFICORP SUITABLE FOR
ECONOMETRIC ANALYSIS?

A. No. As | will discuss later in my testimony, neither company provided much
more than the forecast price series and, in PGE’s case, some narrative
explaining the basis for the forecast values.

Q. INLIEU OF ECONOMETRIC ANALYSIS, HOW DID YOU DETERMINE IF
THE NATURAL GAS FORECASTS ARE REASONABLE?

A. | developed three analyses which focus on three aspects of the natural gas
forecast price series: 1) how the price for natural gas changes over time; 2)
how the forecast prices compare with the natural gas market at the time of the
forecast; and 3) how the forecast prices compare with the natural gas market
in the years before the time of the forecast.

Q. ARE PRICES FROM ONE PERIOD OF TIME DIRECTLY COMPARABLE
TO PRICES FROM ANOTHER PERIOD OF TIME?

A. No. Prices need to be measured relative to the overall price level, which
changes over time.

\

\\
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PLEASE EXPLAIN.

For example, in absolute terms, the price of gasoline today is much higher
now than it was 15 years ago. In nominal terms, which is the price
consumers see, the price of regular gas in the United States was $2.48/gallon
in October 2005 compared to $1.33/gallon in October 1990.! Relative to the
overall price level, however, the increase is much smaller. The U.S. price of
regular gasoline for October 1990, relative to the overall price level at that
time, was $1.00/gallon. For October 2005, the U.S. Price of regular gasoline,
relative to the overall price level of October 2005, was $1.24 a gallon.

HOW IS THE OVERALL PRICE LEVEL DETERMINED?

A common method of determining the overall price level is the use of the
Consumer Price Index (CPI).2 The CPI is calculated by the U.S. Bureau of
Labor Statistics and is published monthly. The CPI records how the cost of a
large market basket of goods purchased by a “typical’” consumer in a base
year. Percentage changes in the CPI measure the rate of inflation in the
economy.®

ARE PRICES DIRECTLY COMPARABLE ONCE THEY ARE ADJUSTED
BY THE CPlI OR ANOTHER MEASURE OF THE OVERALL PRICE LEVEL?
Yes. Once a nominal price is adjusted by the CPI or another measure of the
overall price level, it is called a “real” price. Real prices from different periods

of time are directly comparable to one another.

! Source: Energy Information Administration.
2 All Consumer Price Index data sourced at Www.economagic.com.
® Pindyck, R. and D. Rubinfeld (2001). Microeconomics, 5" edition.
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WHAT PRICES DO THE THREE TECHNICAL ANALYSES USE?

The three technical analyses use three prices in order for prices in different
periods to be directly comparable.

ARE THE PROCEDURES USED FOR THE TECHNICAL ANALYSIS OF
THE NATURAL GAS FORECAST PRICES FOR PGE AND PACIFICORP
SIMILAR?

Yes. | performed the same technical analysis for both companies.

PLEASE DESCRIBE THE FIRST ANALYSIS.

The first analysis performed was the deflation of the monthly forecast values
to analyze the level of future prices in March 2005, dollars. This is important,
because due to the effects of inflation over time, the nominal, or stated, prices
may not represent the actual magnitude of the price in later periods. A “real”
price, which has been deflated by an index calculated using the rate of
inflation, allows for the comparison of prices over time on a single base
period.

WHAT BASE PERIOD WAS SELECTED FOR THE ANALYSIS?

For both companies, | selected a base period of March 2005. | chose this
base period because it represents the last month of actual data used in the
analysis for both companies; all of the data from April 2005, onward is

forecast data.
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HOW ARE REAL PRICES CALCULATED IN THIS ANALYSIS?
Real prices for each month in the analysis are calculated using the following
equation:
Real Price = (Nominal Price/Index Value) x 100
HOW IS THE INDEX VALUE CALCULATED?
The first step in calculating an index is selecting a base period. As | stated
before, the base period for this analysis is March 2005. Numerically, the
value 100 is assigned to the base period. The second step is choosing the
rate of inflation. Once the rate of inflation is chosen, the following equation is
used for each month in sequence:
Index; = Index..1 + (Index .1 X (Rate of Inflation/12))

WHAT RATES OF INFLATION DID YOU USE IN THE ANALYSIS?
| selected the following three annual rates of inflation: base, low, and high.

The base case is represented by the percentage change in the CPI, All
Urban Consumers, All Items (Base = 1982 — 84, not seasonally adjusted),
from March 2004 to March 2005. This time period corresponds both with the
base period for the study and the publication times of PacifiCorp’s official
forecast and PGE'’s forecast from CERA that are used in this docket. The
resulting rate of inflation used for the base case was 3.1 percent.

The rate of inflation used for the low case is two percent. This number
was chosen because it was high enough to be realistically attainable while

being significantly lower than the rate used in the base case. In the analysis,
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the application of the low case (2.0 percent inflation) results in the highest
price levels.

The rate of inflation used for the high case is six percent. In the
analysis, the application of the high case (6.0 percent inflation) results in the
lowest price levels.

PLEASE DESCRIBE THE SECOND ANALYSIS.

The purpose of the second analysis was to compare the change in the level
of the forecast prices from the beginning to the end of the base period to
determine the real price gains or losses over time. This was done through a
comparison of the deflated monthly forecast price values to the spot market
price for March 31, 2005, for each company’s applicable hub, adjusted for
monthly seasonality and deflated for the study period.

Monthly seasonality factors for each company’s respective hub were
calculated using historical data from the Intercontinental Exchange’s website?
for the time period of April 2001 through March 2005.

PLEASE DESCRIBE THE THIRD ANALYSIS.

The purpose of the third analysis is to look at the longer-term movements in
the magnitude of the forecast natural gas prices through a comparison of the
deflated forecast data with deflated historical data available to staff. For each

company, the historical comparison period is April 2001 through March 2005.

* www.theice.com.
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DOES THE THIRD ANALYSIS HAVE ANY LIMITATIONS?

Yes. The third analysis has limited value because of the lack of available
historical data prior to April 2001. It would be preferable to have a more
symmetrical data set on both sides of March 2005. Unfortunately, the data

required in order to accomplish this was not available to staff.
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PGE

General Discussion
PLEASE DESCRIBE THE SOURCE OF PGE’S NATURAL GAS PRICE
FORECAST.
The source of PGE’s natural gas price forecast is CERA, a Cambridge-based
energy industry consulting firm.
IS CERA A REASONABLE SOURCE FOR THE FORECAST?
Yes. The firm is well-known for its work in the oil and natural gas industries.
It is safe to assume that they have put a great deal of thought and work into
their forecast product.
WHAT IS THE THEORETICAL BASIS FOR THE FORECAST?
The theoretical basis for the forecast is a March 2005 CERA report entitled
“Review Mirror.” See Staff/1106. “Review Mirror” is a narrative that describes
CERA'’s predictions for North American and world energy markets through

2020.

CONFIDENTIAL/
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Q.

\\

DOES CERA PROVIDE THE NATURAL GAS FORECAST PRICES FOR
PGE?

Yes. CERA bases the natural gas forecast prices on the theoretical backdrop
of the “Rearview Mirror.”

DOES PGE, THROUGH THE “REARVIEW MIRROR” AND ASSOCIATED
PRICE SERIES, INCLUDE MODEL INPUT DATA VALUES,
ECONOMETRIC ANALYSES, RESULTS, SENSITIVITY ANALYSES, OR
ALTERNATIVE SCENARIOS?

No. PGE has only provided staff with the narrative and forecast price
streams.

DID STAFF ASK PGE TO SUPPLY ADDITIONAL INFORMATION?

Yes. However, because PGE did not create the forecast model, it was unable
to provide specific inputs and assumptions.

DOES STAFF HAVE THE DATA NECESSARY TO CONDUCT A ROBUST
ECONOMETRIC ANALYSIS ON THE FORECAST MODEL?

No. For that reason, staff has developed the three technical analyses in order

to determine the reasonableness of PGE’s forecast.
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Technical Analyses
PLEASE DESCRIBE THE APPLICATION OF THE TECHNICAL
ANALYSES TO PGE'S NATURAL GAS PRICE FORECAST.
| analyzed PGE’s natural gas forecast data for the years 2009 through 2020.
The current price level was defined as the average of the ICE March 31,
2005, spot prices for Sumas and AECO (March 30, 2005, trading date). The

results for each rate of inflation are graphed on Staff/1102, Chriss/1.

Base Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE BASE CASE RESULTS
FOR THE FIRST TECHNICAL ANALYSIS.
For the base case (3.1 percent annual inflation), prices rise from near
$3.00/MMBtu, in real terms, in 2010, to just over $4.00/MMBtu in 2015 before
they fall back to $3.00/MMBtu due to an exogenous shock. The prices then

rise, this time toward $5.00/MMBtu over the next five years.

CONFIDENTIAL/
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PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.

When the second technical analysis is performed on the base case, it
becomes apparent that, even though the real prices of the forecast are
increasing, they are considerably lower than the deflated current price level.
See Staff/1102, Chriss/2. The averaged real price of natural gas for the PGE
forecast under the base case is $3.84/MMBtu, while the averaged real price
of the trended current price level is $4.82/MMBtu. This price differential
occurs when the forecast real price is increasing over the time period, as it
indicates that the forecast is too low and does not match the natural gas price
in March 2005.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
The averaged real price for April 2001 through March 2005 was $4.32, while
the averaged real price for the forecast is $3.84/MMBtu. It is questionable
whether the actual real price of natural gas would decrease between the

periods before and after March 2005.

Low Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE LOW CASE (2.0
PERCENT) RESULTS.
For the low inflation case (2.0 percent annual inflation), prices rise from near

$3.00/MMBtu, in real terms, in 2010, to just over $5.00/MMBtu in 2015 before
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returning back to $3.00/MMBtu once again. After the shock, prices again rise,
this time to $6.00/MMBtu.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.

The real forecast prices fail to match a fixing of the March 2005 price. See
Staff/1102, Chriss/3. The averaged real price of natural gas for the PGE
forecast under the low case is $4.32/MMBtu, while the averaged real price of
the trended current price level is $5.37/MMBtu.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
The averaged real price for April 2001 through March 2005 was $4.24, while

the averaged real price for the forecast is $4.32/MMBtu.

High Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE HIGH CASE RESULTS.
For the high inflation case (6.0 percent annual inflation), the real price of
natural gas remains relatively steady around $3.00/MMBtu until 2015. After
2015, the real price drops to around $2.00/MMBtu before slowly returning to
$3.00/MMBtu.
PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.
Again, the real forecast prices fail to match a fixing of the March 2005 price.

The averaged real price of natural gas for the PGE forecast under the high
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case is $2.91/MMBtu, while the averaged real price of the trended current
price level is $3.71/MMBtu. See Staff/1102, Chriss/4.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
The averaged real price for April 2001 through March 2005 was

$4.54/MMBtu, while the averaged real price for the forecast is $2.91/MMBtu.

Conclusion

BASED ON YOUR TECHNICAL ANALYSES, IS PGE’S NATURAL GAS
PRICE FORECAST REASONABLE?
No. When compared to real prices before the base period as well as the
current price for the base period, PGE’s natural gas price forecast is not
reasonable.
PLEASE EXPLAIN.
While staff does not advocate a parity standard, a long-term equivalence
between the real forecast prices and a price fixed in March 2005 appears to
be more reasonable than a particularly low forecast.

Utility customers would benefit under a particularly low forecast, but it
is important to remember that low or high, avoided cost rates need to be
calculated correctly and accurately represent the cost being avoided. Using

PGE’s submitted forecast is questionable at best.
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WAS STAFF ABLE TO FULLY EVALUATE WHAT FACTORS ARE
AFFECTING THE FORECAST'S PERFORMANCE AND SUGGEST
CHANGES OR IMPROVEMENTS?

No. Staff did not have access to quantitative model inputs and assumptions
and cannot provide any analysis or recommendations as to factors that could
improve the forecast’s performance. PGE was not able to furnish this data at
staff's request, because PGE does not have this data, as the model was
created by CERA.

WHAT COURSE OF ACTION DOES STAFF RECOMMEND?

Staff recommends that PGE either provide additional quantitative justification
for the use of its filed natural gas forecast, or provide a new forecast
consistent in time with the filed natural gas forecast and avoided cost

calculations.
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PacifiCorp

General Discussion
WHAT IS THE SOURCE OF THE NATURAL GAS FORECAST CHOSEN
BY PACIFICORP FOR ITS AVOIDED COST RATES?
PacifiCorp uses a long-term natural gas forecast provided by PIRA, a New
York City-based energy industry consulting firm.
IS PIRA A REASONABLE SOURCE FOR THE FORECAST?
Yes. The firm is well-known for its work in the energy industry. It is safe to
assume that they have put a great deal of thought and work into their forecast
product.
DID PACIFICORP PROVIDE ANY SPECIFIC INPUTS AND ASSUMPTIONS
FOR THE FORECASTS?
No. PacifiCorp, in response to a staff data request, stated that because the
Company does not produce the forecast, it has no specific inputs or
assumptions for the forecast. Additionally, the Company has no specific
methodology used to prepare the forecasts. See Staff/1109, Chriss/1-2.
DOES STAFF HAVE THE DATA NECESSARY TO CONDUCT A ROBUST
ECONOMETRIC ANALYSIS ON THE FORECAST MODEL?
No. For that reason, staff has developed the three technical analyses in order

to determine the reasonableness of PacifiCorp’s forecast.
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Technical Analyses
PLEASE DESCRIBE THE APPLICATION OF THE TECHNICAL
ANALYSES TO PACIFICORP’'S NATURAL GAS PRICE FORECAST.
PacifiCorp’s natural gas forecast data was analyzed for the years 2010
through 2028. The current price level was defined as the ICE March 31,
2005, spot price for Opal (March 30, 2005, trading date). The results for each

rate of inflation are graphed on Staff/1103, Chriss/1.

Base Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE BASE CASE RESULTS
FOR THE FIRST TECHNICAL ANALYSIS.
For the base case (3.1 percent annual inflation), after an initial upswing in
prices through 2013, the real price of natural gas declines over time, however,
the rate of decline is very slow. For the majority of the time period, annual
peak natural gas prices are either just above or just below $5.00/MMBtu in
March 2005 dollars, and non-peak prices range between $4.00/MMBtu and
$5.00/MMBtu.
PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.
When the second technical analysis is performed on the base case, it
becomes apparent that, even though the real prices of the forecast are
declining, they are considerably higher than the deflated current price level.

This is especially evident towards the end of the study period. See
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Staff/1103, Chriss/2. For instance, for January 2028 there is a $1.50/MMBtu
difference in the real forecast price and the deflated current price. The
averaged real price of natural gas for the PacifiCorp forecast under the base
case is $4.63/MMBtu, while the real averaged price of the trended current
price level is $4.24/MMBtu.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
No. The averaged real price for April 2001 through March 2005 was

$3.93/MMBtu, while the averaged real price for the forecast is $4.63/MMBtu.

Low Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE LOW CASE RESULTS.
For the low inflation case (2.0 percent annual inflation), after an initial price
upswing in prices through 2013, the real price of natural gas declines slightly
before slowly rising for the rest of the study period. For the majority of the
study period, the real annual peak price is at or above $6.00/MMBtu, and the
non-peak price starts near $5.00/MMBtu and rises towards $5.50/MMBtu over
time.
WHY DOES THE PRICE RISE OVER TIME IN THE LOW CASE?
The price rises over time because increases in the nominal price outpace the

rate of inflation.
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PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.

The real forecast prices are lower than the trended prices for the first few
years of the time period, but by 2015, the real forecast prices are rising while
the trended prices continue downward. See Staff/1103, Chriss/3. The
averaged real price of natural gas for the PacifiCorp forecast under the low
case is $5.46/MMBtu, while the averaged real price of the trended current
price level is $4.95/MMBtu.

PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
The average real price for April 2001 through March 2005 was $3.86/MMbtu,

while the average real price for the forecast is $5.46/MMBtu.

High Inflation Case
PLEASE DESCRIBE THE PRICE RANGE IN THE HIGH CASE RESULTS.
For the high inflation case (6.0 percent annual inflation), the real price of
natural gas shows a brief increase in the first few years of the time period, but
declines over the remainder of the study period. The real price begins the
time period near $4.00/MMBtu and ends the time period near $2.00/MMBtu.
PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
DEFLATED CURRENT PRICE LEVEL.
The trended current price level begins the time period above the real forecast

prices. However, by 2018 the real forecast prices begin to decline at a slower
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rate than the trended current price. See Staff/1103, Chriss/4. The averaged
real price of natural gas for the PacifiCorp forecast is $3.13/MMBtu, while the
averaged real price of the trended current price level is $2.94/MMBtu.
PLEASE COMPARE THE AVERAGED REAL FORECAST PRICE TO THE
AVERAGED REAL PRICE FOR APRIL 2001 THROUGH MARCH 2005.
The averaged real price for April 2001 through March 2005 was

$3.13/MMBtu, while the averaged real price for the forecast is $4.11/MMBtu.

Conclusion
BASED ON THE RESULTS OF YOUR TECHNICAL ANALYSES, WHAT DO
YOU CONCLUDE ABOUT PACIFICORP’S NATURAL GAS PRICE
FORECAST?
When compared to real prices before the base period as well as the current
price for the base period, | conclude PacifiCorp’s natural gas price forecast is
reasonable.
PLEASE EXPLAIN.
The forecast provides a conservative long term appraisal of where natural gas
prices may or may not be headed. When comparing a price current as of the
time of filing to a future price, the forecast seems fairly realistic. Events in late
2005, such as Hurricanes Katrina and Rita, showed that the United States’
natural gas market is susceptible to large shocks. However, we do not yet
know if these shocks will result in a large sustained price increase over time.

A good example is the price trough that occurred after the high prices of
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2000-2001, when nominal prices dropped from upwards of $4.00/MMBtu to

almost $1.00/MMBtu.
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Determination of the Appropriate Natural Gas Hubs for PGE and PacifiCorp

\\

\\

\\

PGE
WHAT RESOURCE SERVES AS PGE'S AVOIDED RESOURCE?
PGE does not currently have a designated avoided resource.”
GIVEN THAT PGE DOES NOT CURRENTLY HAVE A DESIGNATED
AVOIDED RESOURCE, WHAT IS THE APPROPRIATE NATURAL GAS
HUB FOR USE IN THIS DOCKET?
PGE’s choices appear reasonable. PGE uses the average of Sumas, which
would be the applicable hub if PGE were to build the avoided resource west
of the Cascades, and AECO, which would be the applicable hub if PGE were
to build the avoided resource east of the Cascades. The averaged price
represents a reasonable compromise because the location of the avoided

resource is unknown.

PacifiCorp
WHAT RESOURCE SERVES AS PACIFICORP’S AVOIDED RESOURCE?
The second unit at the Current Creek plant serves as PacifiCorp’s avoided

resource.

® Telephone conversation with Ted Drennan, PGE, December 1, 2005.
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WHAT IS THE APPROPRIATE NATURAL GAS HUB FOR USE IN THIS
DOCKET?

The appropriate natural gas hub for use in this docket is the burner tip price at
Currant Creek. As | will discuss later in my testimony, PacifiCorp has
submitted revisions to its calculation of the natural gas forecast prices to be
used in its filing. These revisions reflect a change to prices that represent the
burner tip price at Current Creek.

IS CURRANT CREEK A TRANSPARENT MARKET HUB WITH DATA
AVAILABLE TO ALL PARTIES FOR ANALYSIS?

No. Instead, PacifiCorp has defined the burner tip price for Currant Creek as
the sum of the Opal commaodity price plus the average of the bid and offer
price differential. Essentially, the Currant Creek price is the Opal price plus
the basis differential between Opal and Currant Creek. An example
calculation is included in Staff/1108.

IS THE METHODOLOGY FOR CALCULATING THE CURRANT CREEK
BURNER-TIP PRICE REASONABLE?

Yes.
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Determination of the Reasonableness of PGE and PacifiCorp On-peak and

Off-peak Avoided Costs During Their Projected Resource Sufficiency Period

\\

HOW HAS THE COMMISSION DETERMINED THAT AVOIDED COSTS
SHOULD BE VALUED DURING PERIODS OF RESOURCE SUFFICIENCY?
The Commission has determined that avoided costs, during periods of
resource sufficiency, should be valued at the monthly on-peak and off-peak

forward market prices as of the utility’s avoided cost filing.®

PGE
WHAT IS THE DATE OF THE FORWARD PRICES USED FOR PGE'’S
FILED ON-PEAK AND OFF-PEAK PRICES?
PGE used the on-peak and off-peak forecasts for Mid-C from July 6, 2005.
The forecasts are included in Staff/1104.
DO THE FORWARD PRICES DIFFER FROM THE PRICES LISTED IN THE
TARIFF?
Yes. This difference is that the tariff prices include the wheeling adjustment
to get Mid-C energy to PGE'’s service territory.
HOW DID STAFF ANALYZE PGE’'S FORWARD PRICES?
Staff utilized two analyses to determine the reasonableness of on-peak and

off-peak forward prices.

® See Order No. 05-584 at 28.
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PLEASE DESCRIBE THE FIRST ANALYSIS.
The forward prices submitted in the filing were compared to forward price
curves from two weeks before and two weeks after the date of the submitted
prices. The curves for comparison were submitted by PGE at Staff's request.
The source of the curves was the same as the submitted forward price curve.
This analysis was done to check the internal validity of the forward prices,
thus ensuring that the company did not pick a particular date in order to
ensure disproportionately high or low prices.
PLEASE DESCRIBE THE RANGE AGAINST WHICH THE FORWARD
PRICES WILL BE COMPARED.
The range was constructed around the average of the two weeks before and
after the date of the forward price curve PGE used in its avoided cost filing.
Once the average was calculated for each month in the analysis, the standard
deviation was calculated. The upper and lower bounds of the range were
calculated as the average plus two standard deviations, and the average
minus two standard deviations, respectively.
WHAT IS YOUR CONCLUSION FROM THIS ANALYSIS?
For the on-peak period, | found that the submitted forward prices all fell within
the range used in the analysis, and most values were in the upper half of the
range. See Staff/1104, Chriss/1.

For the off-peak period, | found that the submitted forward prices all fell
within the range used in the analysis, and most values were close to the

average. See Staff/1104, Chriss/2.
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PLEASE DESCRIBE THE SECOND ANALYSIS.

The second analysis compared the submitted forward prices to a forward
price curve constructed from the Energy Market Report (EMR) of the same
day as PGE’s data. This analysis was done to check the external validity of
PGE’s forward prices, ensuring that the submitted prices are consistent with
available market price reports.

The results of the analysis for the on-peak period show that if a QF
were to sell one aMW from August 2005 through December 2009, there
would only be a $40 difference between PGE’s forward prices and the EMR
for the entire time period. See Staff/1104, Chriss/3. On a per MWh basis for
the time period, this is less than one dollar per MWh.

The difference is slightly larger when the off-peak period is considered,
but the difference is still quite small. See Staff/1104, Chriss/3.

BASED ON THE ABOVE EVIDENCE, DOES STAFF BELIEVE THAT
PGE’'S FORWARD PRICES ARE REASONABLE?

Yes.

PacifiCorp
WHAT IS THE DATE OF THE FORWARD PRICES USED FOR
PACIFICORP’S FILED ON-PEAK AND OFF-PEAK PRICES?
PacifiCorp used prices dated March 31, 2005, which is the date of its most

recent official forecast prior to the Company’s avoided cost filing. PacifiCorp
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provided forward price curves for the Mid-C, California-Oregon Border (COB),
and Palo Verde (PV) hubs.

WHAT DOES THE FILED FORWARD PRICE CURVE REPRESENT?

The filed forward price curve represents a mix of the three hubs that
PacifiCorp uses in their forecast. There are no additional charges or price
components included in the filed forward prices.

HOW DID STAFF ANALYZE PACIFICORP’'S FORWARD PRICES?

Staff used the same two analyses as were used for the PGE forward prices.
PLEASE DESCRIBE THE FIRST ANALYSIS.

The forward prices submitted in PacifiCorp’s filing were compared to
PacifiCorp’s forward price curves from two weeks before and two weeks after
the date of the submitted prices. PacifiCorp submitted the averages of the
four weeks in question in lieu of individual daily curves. The analysis was
performed on each individual hub used by the company. This analysis was
done to check the internal validity of the forward prices, thus ensuring that the
company did not pick a particular date in order to ensure disproportionately
high or low prices.

PLEASE DESCRIBE THE RANGE AGAINST WHICH THE FORWARD
PRICES WILL BE COMPARED.

The range was constructed around the average of the two weeks before and
after PacifiCorp’s filed forward price curve. In addition to submitting the
average for each month in the analysis, PacifiCorp also submitted the

standard deviation. The upper and lower bounds of the range are the
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average plus two standard deviations, and the average minus two standard
deviations, respectively.
WHAT IS YOUR CONCLUSION FROM THIS ANALYSIS?
For the on-peak period, | found that the submitted forward prices for COB all
fell within the range used in the analysis. In the earlier years, the submitted
forward prices tend to be towards the upper end of the range, and in the later
years the prices more closely follow the average. See Staff/1105, Chriss/1.
The result was similar for PacifiCorp’s submitted on-peak Mid-C forward
prices. See Staff/1105, Chriss/3. For Palo Verde, the submitted on-peak
forward prices all fell within the range used in the analysis, but all values were
above the average. See Staff/1105, Chriss/5.

For the off-peak period, | found that the submitted forward prices for
COB all fell within the range used in the analysis, and the values fell both
above and below the average. See Staff/1105, Chriss/2. The result was
similar for the submitted Palo Verde off-peak forward prices. See Staff/1105,
Chriss/6. For the submitted Mid-C off-peak forward prices, all of the prices
fell within the range used in the analysis, but most values were above the
average. See Staff/1105, Chriss/4.
PLEASE DESCRIBE THE SECOND ANALYSIS.
The second analysis compared the submitted forward prices to a forward
price curve constructed from the Energy Market Report (EMR) as of the same
day as PacifiCorp’s projection. In PacifiCorp’s case, the EMR data used was

from March 31, 2005 (trading date March 30, 2005), in order to have April
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2005 data available. This analysis was done to check the external validity of
PacifiCorp’s forward prices, ensuring that they are consistent with other
available market price reports.

The results of the analysis for Mid-C during the on-peak period show
that if a QF were to sell one aMW from August 2005 through December 2009,
there would only be a $28.61 difference between PacifiCorp’s forward prices
and the EMR. See Staff/1105, Chriss/7, columns (1) and (2). On a per MWh
basis for the time period, this is only fifty cents per MWh.

The difference is larger when the off-peak period is considered, but the
difference is still small. See Staff/1105, Chriss/7, columns (3) and (4).

The results of the analysis for Palo Verde during the on-peak period ()
show that if a QF were to sell one aMW from August 2005 through December
2009, there would only be a $67.58 difference between PacifiCorp’s forward
prices and the EMR. See Staff/1105, Chriss/8, columns (1) and (2). On a per
MW basis for the time period, this is slightly over one dollar per MW.

The difference is smaller when the off-peak period is considered, and
the difference is minimal given the amount of money and length of time
involved in the analysis. See Staff/1105, Chriss/8, columns (3) and (4).
BASED ON THE ABOVE EVIDENCE, DOES STAFF BELIEVE THAT
PACIFICORP’'S FORWARD PRICES ARE REASONABLE?

Yes.
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Issues Related to the PGE and PacifiCorp Proxy Units in the Avoided Cost

Calculations

ARE THE ASSUMPTIONS REGARDING THE CAPACITY FACTORS FOR
COMBINED CYCLE COMBUSTION TURBINES (CCCTS) REASONABLE?
Yes. The assumptions regarding the capacity factors for CCCTs for PGE are
drawn from its Commission-acknowledged Integrated Resource Plan (IRP).
The assumptions regarding the capacity factors for CCCTs for PacifiCorp are
drawn from its 2004 IRP,” which has not yet been acknowledged by the
Commission. However, in its recommendations, staff did not oppose
PacifiCorp’s estimated CCCT capacity factors.

ARE THE ASSUMPTIONS FOR THE COSTS OF CCCTS REASONABLE
AND CONSISTENT WITH OTHER PLANNING ASSUMPTIONS?

Yes. The assumptions regarding the costs of CCCTs for PGE are drawn from
its Commission-acknowledged IRP.2 The assumptions regarding the capacity
factors for CCCTs for PacifiCorp are drawn from its 2004 IRP,° which has not
yet been acknowledged by the Commission. However, in its

recommendations, staff did not oppose PacifiCorp’s proposed CCCT costs.

" See PacifiCorp’s Technical Appendix for the 2004 Integrated Resource Plan, Appendix C, page 67.
8 See PGE’s 2002 IRP, Appendix O, page 212.
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SHOULD THE ALTITUDE OF NEW RESOURCE LOCATIONS BE
CONSIDERED IN DEVELOPING AVOIDED COSTS?

Yes. If altitude causes a utility to incur a cost during plant development or
operations, then altitude should be factored in to avoided costs.

HAS STAFF IDENTIFIED ANY OTHER ISSUES IN THE CALCULATION OF
AVOIDED COST RATES FOR EITHER PACIFICORP OR PGE?

Yes. The transportation and distribution cost adjustments built into
PacifiCorp’s natural gas prices are outdated. See Staff/1107 and Staff/1108,
Chriss/1-4. Investigation into the transportation and distribution costs
revealed that PacifiCorp had no work papers or other documentation in
support of the transportation and distribution adjustments.

HAS PACIFICORP PROPOSED NEW TRANSPORTATION AND
DISTRIBUTION ADJUSTMENTS?

Yes. Going forward, PacifiCorp will use the Current Creek burner-tip gas
price. The March 2005 Official Market Price Projection does not include
prices at Currant Creek, so PacifiCorp submitted an updated natural gas
forecast which reflects the change in methodology. See Staff/1108, Chriss/5.
HOW HAVE THE FORECAST RESULTS CHANGED?

The forecast prices now represent the Opal forecast plus the differential

between Opal and Current Creek. The Opal forecast itself has not changed.

® See PacifiCorp’s Technical Appendix for the 2004 Integrated Resource Plan, Appendix C, pages 65
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IS THIS CHANGE APPROPRIATE?

Yes. If PacifiCorp, because they know the location of the avoided resource,
is able to more accurately calculate the costs that they will avoid, it is
appropriate to implement the change. Additionally, staff supports the change
because PacifiCorp has documentation available supporting the new
calculations, whereas no documentation exists for the previous transportation

and documentation costs.

DOES THIS CONCLUDE YOUR TESTIMONY?

Yes.

and 67.
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PGE AECO/Sumas Forecast Average in March, 2005, Dollars For
Three Levels of Inflation, January 2010 through December 2028.
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PacifiCorp Opal Forecast in March, 2005, Dollars For Three Levels of
Inflation, January 2010 through December 2028.
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PacifiCorp Forecast vs. Trended ICE Opal Spot Price for March 31, 2005, High Case, $/MMBtu
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PGE's July 6, 2005 On-Peak Mid-C Forward Price Curve vs. Average of Adjoining Two-week
Periods
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PGE's July 6, 2005 Off-Peak Mid-C Forward Price Curve vs. Average of Adjoining Two-week
Periods
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PGE's Submitted Forward Prices Vs. 7/6/2005 Energy Market Report (EMR)
On-Peak Off-Peak
PGE's Submitted PGE's Submitted
Date Forward Prices 7/6/2005 EMR Forward Prices 7/6/2005 EMR
($/IMWh) ($/IMWh) ($/IMWh) ($/IMWh)
1) (2 3) 4

Aug-05 $66.24 $65.00 $55.03 $62.00
Sep-05 65.22 63.25 54.01 62.00
Oct-05 62.16 66.75 51.97 62.00
Nov-05 67.25 66.75 56.55 62.00
Dec-05 72.35 66.75 62.41 62.00
Jan-06 75.92 70.75 63.94 62.50
Feb-06 72.35 70.75 60.89 62.50
Mar-06 67.25 70.75 57.83 62.50
Apr-06 57.06 50.50 47.89 55.75
May-06 47.38 50.50 40.25 55.75
Jun-06 48.40 50.50 37.19 55.75
Jul-06 67.00 69.75 56.55 55.75
Aug-06 73.88 69.75 59.10 55.75
Sep-06 70.36 69.75 57.57 55.75
Oct-06 67.00 68.50 55.54 55.75
Nov-06 69.04 68.50 57.57 55.75
Dec-06 72.09 68.50 61.14 55.75
Jan-07 74.39 63.50 61.39 53.75
Feb-07 70.82 63.50 58.34 53.75
Mar-07 65.73 63.50 55.28 53.75
Apr-07 55.54 63.50 45.86 53.75
May-07 45.86 63.50 38.21 53.75
Jun-07 46.87 63.50 35.16 53.75
Jul-07 65.98 63.50 55.79 53.75
Aug-07 72.86 63.50 58.34 53.75
Sep-07 69.34 63.50 56.81 53.75
Oct-07 65.98 63.50 54.77 53.75
Nov-07 68.02 63.50 56.81 53.75
Dec-07 71.08 63.50 60.38 53.75
Jan-08 72.86 61.50 59.87 51.50
Feb-08 69.29 61.50 56.81 51.50
Mar-08 64.20 61.50 53.75 51.50
Apr-08 54.01 61.50 44.33 51.50
May-08 44.33 61.50 36.68 51.50
Jun-08 45.35 61.50 33.63 51.50
Jul-08 64.45 61.50 54.26 51.50
Aug-08 71.33 61.50 56.81 51.50
Sep-08 67.81 61.50 55.28 51.50
Oct-08 64.45 61.50 53.24 51.50
Nov-08 66.49 61.50 55.28 51.50
Dec-08 69.55 61.50 58.85 51.50
Total (Selling 1 aMW/Month) ($) $ 264754 $ 2,607.00 $ 2,191.36 $ 2,262.25
Difference Between Submitted and EMR ($) $ 40.54 $ (70.89)

Difference in $/MWh $ 0.99 $ (1.73)




CASE: UM 1129 - Phase | Compliance
WITNESS: Steve W. Chriss

PUBLIC UTILITY COMMISSION
OF
OREGON

STAFF EXHIBIT 1105

Exhibits in Support of Direct Testimony

December 9, 2005



Docket UM 1129

$/MWh

$90.00

$85.00

$80.00

$75.00

$70.00

$65.00

$60.00

$55.00

$50.00

$45.00

$40.00

$35.00

Staff/1105

PacifiCorp's March 31, 2005 On-Peak COB Forward Price Curve vs. Average of Adjoining Two-

week Periods

Chriss/1

S E LS

QQ)Q‘QQ@QQ)QQ)QQ)Q’\’\’\Q’\ /\Q’\Q%@@&@&@@@@@@

WA WS S I WS F I I I E I FF I P

COB On-Peak Aver