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 PHASE 1 COMPLIANCE FILING 1 

 TESTIMONY OF CAREL DEWINKEL 2 

Q:  PLEASE, STATE YOUR NAME, OCCUPATION AND BUSINESS 3 

ADDRESS. 4 

A:  My name is Carel DeWinkel. I am a Senior Policy Analyst with the Oregon 5 

Department of Energy.  My business address is 625 Marion Street NE, Salem, 6 

Oregon 97301. 7 

Q:  WHAT IS YOUR EDUCATIONAL AND PROFESSIONAL 8 

BACKGROUND? 9 

A: I received a graduate degree in Applied Physics from the Delft University of 10 

Technology, the Netherlands, in 1972, and a MSc. degree and a Ph.D. degree 11 

from the University of Wisconsin in respectively 1974 and 1978. I worked for 12 

Wisconsin Power and Light from 1978 to 1989. From 1989 to 1996 I worked for 13 

Superconductivity Inc. in Madison, WI, a start-up company that was bought by 14 

American Superconductor. I joined the Oregon Department of Energy in April 15 

2001.  16 

Q:  WHAT IS THE PURPOSE OF YOUR TESTIMONY? 17 

A:  I will respond to Issue Number 4 and propose criteria and definitions for 18 

determining whether multiple energy projects are in fact a single QF that will 19 

have to meet the nameplate criterion of 10 MW or less to be eligible for standard 20 

rates and a standard contract. 21 

Q: WHAT IS BASIC ISSUE THAT IS BEING ADDRESSED?  22 

 Issue Number 4 states: 23 
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Should the Commission adopt criteria for determining whether multiple 1 

energy projects are in fact a single Qualifying Facility to protect the intent of 2 

Order No. 05-584, which directs that only projects 10 MW and smaller are 3 

eligible for standard avoided cost rates and a standard contract? For 4 

example, if a 60 MW wind farm is divided into six 10 MW installments in 5 

close proximity to one another, all built in the same calendar year, and with 6 

underlying ownership structures containing similar persons or entities, 7 

should each installment be eligible for standard rates and standard 8 

contracts? What criteria determine when a Qualifying Facility is 10 MW or 9 

less and eligible for the standard contract when the project/site has multiple 10 

generating units? 11 

 How do you respond to issue no. 4? 12 

A: As outlined above, a 60 MW wind farm can be divided into six 10 MW 13 

installments in close proximity to one another, all built in the same year and 14 

owned by the same persons or entities. By doing so, project owners of these six 15 

10 MW projects could argue that they are eligible for the standard rates and 16 

standard contracts. Others could argue that this should be considered to be one 17 

project larger than 10 MW and therefore ineligible for the standard rates and 18 

contracts. ODOE is very concerned about the possibility that disagreements about 19 

project size will slow down the growth in QFs with standard rates and contracts. 20 

Therefore, precisely stated criteria and definitions are needed. 21 

Q: DO YOU HAVE  PROPOSED LANGUAGE THAT ADDRESSES THIS 22 

PROBLEM? 23 
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A: Yes. In close cooperation with representatives of Idaho Power and Sherman 1 

County, I have developed proposed language to determine the nameplate capacity 2 

of a QF, which is attached as Attachment 1. The language includes the criteria and 3 

definitions for (1) a Small Cogeneration Facility or Small Power Production 4 

Facility Eligible to Receive the Standard Rates, (2) Person(s) or Affiliated 5 

Person(s), and (3) Same Site. Furthermore, the proposal includes language that 6 

clarifies the inclusion of a Shared Interconnection and states the Commission’s 7 

role in Dispute Resolution.  8 

Q: DO THE OTHER PARTIES IN THIS PHASE I COMPLIANCE 9 

INVESTIGATION FULLY AGREE WITH THIS PROPOSED 10 

LANGUAGE? 11 

A: Idaho Power and Sherman County agree with the proposed text. This proposed 12 

language has been shared with the other intervenors but I have not received any 13 

other comments to date. A final agreement on this issue may be reached at the 14 

planned workshop scheduled for December 13th.  If so, ODOE will file additional 15 

testimony so stating. 16 

Q. WHAT SHOULD THE COMMISSION DO IF THERE IS NO 17 

AGREEMENT ON THIS ISSUE? 18 

A. The Commission should adopt the QF definitions in Attachment 1. 19 

Q:   DOES THIS CONCLUDE YOUR TESTIMONY? 20 

A:   Yes, it does. 21 

 22 
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 PHASE I COMPLIANCE FILING 1 

 TESTIMONY OF JEFF KETO 2 

Q: PLEASE PROVIDE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS. 3 

A: My name is Jeff Keto.  I am the Loan Manager of the Small Scale Energy Loan Program 4 

(Loan Program), Oregon Department of Energy.  My business address is 625 Marion St. 5 

N.E. Salem, Oregon. 6 

Q: PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR EDUCATION AND 7 

EMPLOYMENT BACKGROUND. 8 

A: I received a BS in Marketing from the University of Oregon in 1977.  I worked for US 9 

Bank between 1971 and 1993 as a credit examiner, commercial loan officer and district 10 

manager.  I have worked for the Oregon Department of Energy, Energy Loan Program 11 

since 1997.  As Loan Manager I oversee loan marketing, underwriting and 12 

documentation.   13 

Q: WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS CASE? 14 

A: The purpose of my testimony is to discuss the following Phase I Compliance issues from 15 

the perspective of a lender to QF projects:  Issues 5 a, b & c, 6, 8, 13, 14, 21, 20, 33, 35 16 

and 36. 17 

Q: PLEASE DESCRIBE THE BENEFITS TO THE PURCHASING UTILITY OF 18 

ODOE’S PARTICIPATION IN A QF PROJECT. 19 

A: If ODOE through its Energy Loan Program (SELP) is financing a project, we believe the 20 

utility and ratepayers receive significant protection from our due diligence, our loan 21 

conditions and covenants and the fact that we deemed the project worthy of financing. 22 

SELP requires project owners to have an equity investment in the project. Our experience 23 
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is that QFs try to maximize their generation and project revenue. If there is a reduction in 1 

generation, SELP has historically worked with QFs to help improve their generation 2 

where possible. This includes upgrading controls, transmission or operating 3 

characteristics of the project. In the event a borrower does not have the resources or 4 

capability to generate sufficient power to meet contracted minimums, they are likely to be 5 

delinquent on their loan. In one such a case SELP foreclosed on a project and sold it to an 6 

operator who was able to restore generation and operate the facility effectively. SELP 7 

believes its involvement in projects helps reduce the risk to utilities and ratepayers. The 8 

combined financial risk taken by the QF and SELP is substantial relative to the risk the 9 

utility takes with a QF contract. 10 

Q: WHY IS SELP INTERESTED IN THE POWER PURCHASE AGREEMENTS 11 

FOR QF FACILITIES? 12 

A: The purpose of the power purchase agreement and its assignment to SELP is to provide a 13 

source of revenue sufficient to cover projected operating and maintenance expenses, debt 14 

service and a reserve, with minimal risk of disruption of that revenue stream. This 15 

income stream acts as the primary security for the loan. The power purchase agreement 16 

needs to be reviewed in its entirety for acceptance.  The circumstances that make a 17 

provision acceptable in one transaction and not in another can’t be cited inclusively. In 18 

general, the larger the amount of equity capital and the lower the amount of financing 19 

needed for a project, the more SELP has the ability to accept higher risk in the power 20 

purchase agreement and still finance the project. Loans that are supported by a strong 21 

financial balance sheet that includes additional revenue streams may also allow 22 

acceptance of more risk in the power purchase agreement while still being acceptable for 23 
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financing. However, most of the community scale projects SELP has reviewed, have very 1 

little financial reserves and thus require a power purchase agreement with limited risk in 2 

order to finance their project. The proposed decreasing power rates over the first five 3 

years delivers sufficient risk in the financing that the probability of default and payment 4 

of damages must be very small in order to accommodate financing. 5 

Q: WHAT IS YOUR GENERAL UNDERSTANDING OF ORDER NO. 05-584 6 

REGARDING CREDITWORTHINESS?  7 

A: ODOE believes, per Order # 05-584, § L(2)(c), that a QF has the option of meeting 8 

creditworthiness by making the following representations and warranties: “that the QF 9 

has good credit, including that it is current on existing debt obligations and has not been a 10 

debtor in a bankruptcy proceeding within the preceding two years.” ODOE understands 11 

the Order to mean that a QF can demonstrate creditworthiness by making this set of 12 

representations and warranties without any other action or representation required. 13 

 The Order further states “we adopt Staff’s proposal that requires a QF unable to satisfy 14 

credit rating requirements to provide a reasonable amount of default security by one of 15 

the following means, selected at the QF’s discretion: senior lien, step-in-rights, a cash 16 

escrow or a line (letter) of credit.” ODOE interprets this to mean that a utility can accept 17 

a QF as creditworthy if it has a satisfactory credit rating (long-term debt rating by 18 

Moody’s or Standard and Poor’s) and thus not require the QF to provide default security. 19 

ODOE believes that this does not mean that a long-term debt rating is required in 20 

addition to making the prior set of representations and warranties in order to establish 21 

creditworthiness. Requiring a long-term credit rating, which the majority of QFs would 22 
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not possess, or any other condition, other than making the above set of representations 1 

and warranties, does not comply with the Order. 2 

Q: IN GENERAL, ISSUE 5.a. ADDRESSES THE REASONABLENESS OF 3 

SECURITY PROVISIONS.  HOW DO YOU RESPOND TO ISSUE 5.a.i.? 4 

A: The filed utility contracts include requirements for creditworthiness beyond a QF making 5 

the above set of representations and warranties. Idaho Power (IP) (§ 4.1.6) states that the 6 

specified security requirements are “at a minimum,” which does not bring transparency to 7 

the contract and leaves IP to add additional requirements as they see fit or to require the 8 

posting of security. PacifiCorp (§ 3.2.7) requires QFs over 3MW to have a long-term debt 9 

rating in addition to making the stated representations and warranties or post security. As 10 

stated above, ODOE believes these or similar provisions should not be allowed and are in 11 

violation of the Order. 12 

 PGE requires a QF to additionally warrant that it will continue to be current on its 13 

obligation throughout the term of the contract (§ 3.1.4). SELP interprets this to mean that 14 

if the QF was delinquent on its loan to SELP, even if we had a structured workout to 15 

bring the borrower current, PGE could declare an event of default and require default 16 

security. These provisions could lead to default without the ability of the QF to cure the 17 

default. It is unlikely the QF would have resources to meet the default security. SELP 18 

assumes that the only viable security option a QF has under such a situation is to establish 19 

an escrow account. Most likely the QF could not qualify for a letter of credit, could not 20 

give a senior lien on the project and could not give step-in-rights if it requires posting a 21 

letter of credit or similar instrument as PacifiCorp does (§ 10.5). This provision in the 22 

PGE contract would generally prohibit SELP from financing the project. 23 
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Q: HOW DO YOU RESPOND TO ISSUE 5.a.iii.? 1 

A: If a QF is not able to make the representations and warranties to meet creditworthiness, as 2 

stated above, the Order provides that a QF can provide one of four security options 3 

(Order # 05-584, § L(2)(c)). These are: senior lien, step-in-rights, a cash escrow or a line 4 

(letter) of credit. ODOE believes that IP and PGE should define these options to provide 5 

contract transparency, much as PacifiCorp has. 6 

Q: HOW DO YOU RESPOND TO ISSUE 5.a.ii.? 7 

A: PacifiCorp’s contract (§ 10.5) requires a letter of credit for environmental remediation in 8 

the event of QF default if the QF selects either the senior lien or step-in rights security 9 

option. ODOE believes that many renewable generation projects have little 10 

environmental remediation potential and that asking all those who choose step-in rights 11 

or a senior lien to provide a letter of credit would unduly burden them at minimal 12 

reduction in risk to ratepayers. To pose a risk to the utility and ratepayers, a QF would 13 

need to default, there would need to be significant environmental remediation required 14 

and market energy prices would need to be above contract prices. In the rare event all 15 

these condition occur and a utility chooses not to step-in they can always litigate against a 16 

QF to seek damages. ODOE believes it is not correct to ask all QFs that choose step-in 17 

rights or offer a senior lien to pay the full amount to cover a risk that will be a rare 18 

occurance by a very small percentage of QFs. 19 

 Because of the expense and the inability of most small QFs to obtain a letter of credit, 20 

ODOE believes a letter of credit should not be required for QF projects on greenfield 21 

sites. For a generation project at an industrial or brownfield site the host company should 22 

be given the option to assume this financial responsibility in lieu of a letter of credit. If 23 
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the Commission approves the utilities’ use of a letter of credit in the event of step-in-1 

rights or senior lien, the Commission should qualify that a letter of credit should only be 2 

needed in circumstances where environmental remediation is a clear documented risk and 3 

the amount of the letter of credit should not exceed the documented potential risk.  4 

Q: IN GENERAL, ISSUE 5.b. ADDRESSES THE REASONABLENESS OF THE 5 

DEFAULT AND TERMINATION PROVISIONS.  HOW DO YOU RESPOND TO 6 

ISSUE 5.b.iii.? 7 

A: In ODOE’s experience financing QF projects it is difficult for many QFs to accurately 8 

predict the minimum availability of natural motive resource and thus minimum delivered 9 

power for any specific week, month or even year over that life of a twenty year contract. 10 

In our experience actual available resources do vary below those estimated for a given 11 

period during the course of a twenty-year contract. In developing projects, the available 12 

historical resource data can vary from 10 to30 years of water flow, a year or two of wind 13 

data, or the assumed availability of biomass from forest lands. Severe weather events like 14 

forest fires, severe storms, floods and droughts are unpredictable. Loan underwriting is 15 

based on a predicted long-term average availability of a resource, but variations from one 16 

period to the next are expected. Because of the variation in resource availability and the 17 

need for flexibility, ODOE loan documents do not include lack of motive force as a 18 

default. ODOE works with its borrowers in times of low available resource, without 19 

adding loan penalties, because we believe the resource will return and the project will 20 

regain generation and revenue in future periods. Adding penalties at times of low 21 

resource availability can be a financial disaster for a project. 22 
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 A QF standard contract needs to accommodate variations in delivered power according to 1 

the type of resource and the variability of that resource over time. One primary risk to a 2 

QF in meeting any contracted minimum delivered power is the lack of natural motive 3 

resource due to catastrophic weather events (forest fire, severe draught, severe storm). 4 

ODOE recommends that this risk can best be mitigated by including catastrophic weather 5 

related events in force majeure, which is not the case in any of the three filed contracts. A 6 

QF should not be in default or owe damages because of unusual or severe weather 7 

conditions. 8 

Q: HOW DO YOU RESPOND TO ISSUE 5.b.i.? 9 

A: The Order states “we conclude that intermittent and firm resources should be valued 10 

equally” (§ C(3)), and “It is inappropriate to request that standard contracts be subject to 11 

potential negotiations to address project-specific characteristics” (§ I(2)). However, each 12 

of the filed contracts provides space for the QF to fill in an amount of delivered energy 13 

on a monthly or annual basis, which if not delivered will result in default and penalties. 14 

ODOE is concerned that settting the delivered amounts in the contract will be subject to 15 

negotiations because a QF will want to use a very low number to avoid default and the 16 

possible payment of damages while the utility will want a higher number. To avoid 17 

potential negotiations ODOE recommends the standard contracts state a minimum 18 

amount of delivered power based on the type of resource. ODOE recommends setting 19 

annual minimum power delivery based on the following capacity factors of nameplate 20 

ratings: 5 percent for solar, 10 percent for hydro and wind, 20 percent for geothermal, 21 

biomass or natural gas fired cogeneration. The percentage should be adjusted by the 22 

percentage of power a QF intends to use on site. These pre-set minimums need to 23 
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accommodate a wide variety of generating projects including the small farm-scale 1 

facilities. If the contract requires minimum delivered power that is likely to put a QF in 2 

default or require payment of damages, financing the project will be very difficult if not 3 

impossible.  4 

Q: HOW DO YOU RESPOND TO ISSUE 5.b.xi? 5 

A: PacifiCorp’s contract provides that in the event of termination a QF may not sign a new 6 

contract to sell power until after the contract expiration date (§ 11.3.2). ODOE believes 7 

this is not in the spirit of the Order and may not be allowed under PURPA.  Such a 8 

restriction could preclude ODOE from foreclosing and selling the project and thus would 9 

render the project not be acceptable for financing. ODOE requires the right and 10 

opportunity to foreclose on a facility and sell it to a new owner with the original power 11 

purchase agreement remaining in effect. ODOE recommends that the Commission not 12 

allow standard contracts to prohibit a QF from making future sales to the utility if a 13 

contract default or termination occurs. 14 

Q: HOW DO YOU RESPOND TO ISSUE 5.b.xiii.? 15 

A: ODOE believes it is reasonable for the utilities to request the QF provide anticipated 16 

power delivery figures for planning purposes. The Net Energy Amount in Idaho Power’s 17 

contract (§ 1.12 and 6.2), which is the amount of power a QF intends to deliver to IP, is 18 

also the amount that could result in penalties if not delivered. ODOE believes that the IP 19 

contract should include the monthly anticipated power delivery for informational 20 

purposes but should not use these amounts to calculate any potential penalties. Penalties 21 

should be based on a separate minimum delivered annual capacity figure the QF fills in 22 

or the capacity factors as discussed above. 23 
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Q: HOW DO YOU RESPOND TO ISSUE 5.b. AS THE ISSUE RELATES TO 1 

DAMAGES AND TERMINATION OF THE QF CONTRACT IN GENERAL? 2 

A: ODOE recognizes that the Commission provided that a QF may owe damages if the 3 

facility does not meet the contracted commercial operations date or deliver the minimum 4 

amount of contracted power (§ L(2)(c), L(3)(c)). Any damages to cover utility costs are 5 

to be repaid by reducing future payments to the QF.  6 

 ODOE believes the Commission intended these damages to adequately protect the utility 7 

and ratepayers but also allow for the continued operation of the QF generating facility. 8 

The filed contracts allow for termination for not meeting the scheduled commercial 9 

operations date or not delivering the minimum required power in any given period. This 10 

should not be allowed. A lender needs the time to work with a borrower to cure defaults 11 

and correct any project construction or operational problems.  A lender also needs the 12 

time to foreclose on a project, make improvements or repairs, and resell it with a valid 13 

power purchase agreement. 14 

 Termination for late start up or under-delivery of power will make many QF projects 15 

unfinancable by SELP. If termination is allowed for under-delivery of power, it should be 16 

allowed only in the most egregious cases that do not involve that lack of motive force, 17 

and the contracts should allow the QF to make repairs and correct operational problems 18 

or allow the lender to take legal action and facilitate renewed generation within a 19 

commercially reasonable time frame. The time needed to accomplish these actions could 20 

be more than one year if parts, contractors or transportation are difficult to obtain. If the 21 

Commission allows termination for under-delivery in egregious cases, SELP 22 
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recommends that the contracts allow two years to cure the lack of power delivery before 1 

termination is an option. 2 

Q: HOW DO YOU RESPOND TO ISSUE 5.c. AS THE ISSUE RELATES TO THE 3 

CALCULATION AND LEVEL OF DAMAGES IN GENERAL? 4 

A: As stated above, the Order provides for payment of damages by the reduction of future 5 

contract payments. PacifiCorp’s contract states that it will work with the QF to limit the 6 

reduction in payments to provide for continued facility operation and payment of debt (§ 7 

11.4.2). ODOE recommends that similar language be inserted in IP and PGE standard 8 

contracts. If contract penalties can reduce revenue below that which is needed for 9 

continued facility operation and payment of debt service, such penalties will reduce the 10 

amount of debt any project can obtain and require additional equity that simply is not 11 

available for many locally-owned QF projects.  In the Order the Commission indicates 12 

that “future payments after the default period ends shall be commensurately reduced for a 13 

reasonable period of time” (§ L(2)(c). 14 

Q: HOW DO YOU RESPOND TO ISSUE 6, WHICH PROVIDES: 15 

Should tariffs for Qualifying Facilities include a detailed list of procedures, 16 

including timelines, to comply with the Commission’s directive that such tariffs 17 

contain “full details about the process to enter into a standard contract or a 18 

negotiated contract,” per Order No. 05-584 at 59? If yes, which procedures and 19 

timelines should be included at a minimum, and what timelines are appropriate?  20 

A: ODOE recommends that the tariffs provide that the utility will review standard contracts 21 

submitted by a QF and sign or provide the reason for not signing within 30 days of the 22 

date submitted. 23 
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Q: HOW DO YOU RESPOND TO ISSUE 8, WHICH PROVIDES: 1 

Should increased Qualifying Facility output resulting from changes in operation of 2 

generating equipment — for example, improving its efficiency or operating at a  3 

higher power factor — qualify for the full avoided cost prices in the tariff as of the 4 

effective date of the agreement? Should increased generation resulting from 5 

efficiency improvements that increase the project’s output above the nameplate 6 

rating specified in the contract be entitled to full avoided cost prices, so long as the 7 

project’s nameplate rating remains at or below 10 MW? If so, should the increased 8 

generation be priced at the full avoided cost in the tariff as of the effective date of 9 

the agreement or as of the date of the improvement? Can Seller change the 10 

generator nameplate rating if equipment replacement is necessary? 11 

A: The standard contract should not penalize or prohibit QF projects from making efficiency 12 

improvement to their generating facility. The standard tariff should also recognize that a 13 

QF may want to increase the net generation of a project. At the same time, ODOE 14 

recognizes that the standard contract is limited to 10MW nameplate capacity and that 15 

adding any additional generation will require a review of interconnect and transmission 16 

availability. In addition, the economics of power rates and the cost of generation will 17 

likely vary over time. 18 

 To accommodate improvements in efficiency and the possible increase in generation at a 19 

QF site, ODOE suggests that the original contract payment terms should apply to the 20 

facility generation up to original nameplate rating. If efficiency improvements or 21 

additional generation capacity is installed, a QF should be paid at the original contract 22 

rates up to the original nameplate rating, Any increase of nameplate rating up to 10MW 23 
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should be paid at the avoided cost rates in effect as of the date of the improvement. This 1 

provides the QF with capacity payments for any additional generation but only up to the 2 

facility’s nameplate rating. 3 

Q: HOW DO YOU RESPOND TO ISSUE 13, WHICH PROVIDES:  4 

Can Seller choose to service some or all of its own load that is not plant parasitic 5 

load to determine Net Output? 6 

A: A QF should be able to service part or all of its own load and enter into a standard 7 

contract for the net generation provided the nameplate capacity is no greater than 10MW. 8 

Allowing a QF to supply their own load as part of Net Output provides a good incentive 9 

to some QFs to embark on the complex and costly task of developing a generation 10 

resource. 11 

Q: HOW DO YOU RESPOND TO ISSUE 14, WHICH PROVIDES: 12 

 If a utility and a Qualifying Facility Seller under 10 MW mutually agree to change a 13 

few terms of the standard contract for a facility but still use the applicable standard 14 

tariff, is this arrangement considered a PURPA contract in future rate making 15 

proceedings? 16 

A: ODOE supports the ability of a QF and utility to make mutually agreeable changes to a 17 

standard contract form, while still using the published tariff, as this helps facilitate the 18 

development of additional generation resources. Mutually agreeable changes will protect 19 

ratepayers because of utility review and benefit ratepayers from a new energy resource.  20 

As the utility would still be obligated to purchase this power under PURPA, the modified 21 

contract should enjoy whatever protections a PURPA contracts offers. 22 

Q: HOW DO YOU RESPOND TO ISSUE 21, WHICH PROVIDES:  23 
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If the Commission’s decision in AR 495 allows, should standard contracts contain a 1 

waiver of claim to ownership of environmental attributes of delivered power as 2 

provided in § 8.1 of Idaho Power’s contract? 3 

A: The standard contracts should specify the ownership of environmental attributes of the 4 

QF power (a.k.a. renewable energy certificates or RECs).  This should conform to the 5 

Commission’s decision in AR 495.  If the Commission decides the RECs belong to the 6 

utility, the avoided cost payments should reflect the market value of the RECs. 7 

Q: HOW DO YOU RESPOND TO ISSUE 30, WHICH PROVIDES:  8 

 Are prohibitions against any liens or encumbrances on the project other than for 9 

third party financing in § 3.1.5 of PGE’s contract too restrictive? 10 

A: This provision may preclude or reduce the availability of financing. As a lender, we 11 

would ask that an exception be included in the contract to allow for statutory liens. 12 

Contractors, material suppliers and others have the authority under law to file liens, 13 

which may occur during construction, maintenance or upgrade of a generating facility. 14 

The filing of this type of lien can't be prohibited. We would not want the filing to 15 

automatically trigger a default in the contract and subsequent penalties or termination. An 16 

exception for statutory liens should also recognize that the project owner has the right to 17 

contest a lien in good faith, which may involve significant time to clear the lien. 18 

For the Commission’s reference, here is the current language in ODOE loan agreements:  19 

"Permitted Liens" means, with respect to the Collateral, in 20 

addition to any liens and security interests created by the Security 21 

Documents:  22 

  (a) Any liens for taxes, assessments, levies, fees, 23 
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water and sewer rents, and other governmental and similar charges and 1 

any liens of mechanics, materialmen, laborers, suppliers or vendors for 2 

work or services performed or materials furnished in connection with the 3 

Premises or the Project, which are not due and payable or which are not 4 

delinquent or the amount or validity of which are being contested in 5 

good faith and execution thereon is stayed or, with respect to liens of 6 

mechanics, materialmen, laborers, suppliers or vendors, have been due 7 

for less than 60 days; 8 

  (b) Easements, rights-of-way, servitudes, restrictions, 9 

oil, gas or other mineral reservations and other minor defects, 10 

encumbrances and other matters affecting title to the Premises, 11 

including without limitation, rights reserved to or vested in any 12 

municipality or public authority to control or regulate the Premises or 13 

to use such Premises in any manner, to the extent set forth in 14 

Preliminary Title Report, dated _________,  _______ issued by Title 15 

Company. 16 

Q: HOW DO YOU RESPOND TO ISSUE 33, WHICH PROVIDES: 17 

 Is it reasonable for Idaho Power to require in § 3.3 that a hydroelectric Qualifying 18 

Facility warrant that it has a FERC license at the time of execution of the 19 

agreement, rather than warrant it will have a FERC license prior to the first 20 

operation date? 21 

A: SELP supports requiring a FERC license at the date of initial operations. Based on a 22 

limited review of older hydro projects SELP financed, SELP normally required a FERC 23 
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license at the time of loan closing and first loan disbursement.  SELP staff believes that 1 

loan advances were made on at least one hydro project prior to the facility receiving its 2 

FERC license. In order to advance funds SELP would require a signed PPA. Allowing a 3 

QF to wait until first operations for a FERC license adds flexibility in project 4 

development.  The standard contracts should require hydro QFs to have applied for a 5 

FERC license but should not require the QF to have a license at the time the standard 6 

contract is signed.  Requiring a license to obtain a standard contract may reduce the 7 

viability of some hydro QF projects with negligible risk reduction for utilities and 8 

ratepayers. 9 

Q: HOW DO YOU RESPOND TO ISSUE 35, WHICH PROVIDES:  10 

 ‘In the event of the inability of a QF to establish creditworthiness, determination of 11 

an appropriate amount of default security to be required (relating to standard 12 

contract only). 13 

A: In earlier testimony ODOE stated that default security may be specific to project type, but 14 

should be limited to around 2% of project capital costs. Of the forms of default security a 15 

QF can choose from (senior lien, step-in-rights, a cash escrow or a line (letter) of credit), 16 

a senior lien would not be available if the project is financed. A letter of credit would 17 

likely not be available for most locally-owned projects, because they would not have 18 

security to pledge to a bank that provides the letter of credit. A cash escrow deposit may 19 

be the only available security option, and the amount of the escrow deposit will probably 20 

be paid from additional equity from the project owners. Financing will already be 21 

maximized based on the projected project cash flow. This means the QF must find equity 22 

to cover any additional project costs. Equity is in short supply for most locally-owned 23 
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projects. We arrived at the limit of 2% of project capital costs using the following 1 

example that represents a locally owned project that SELP would like to finance. 2 

 To look at the cost of an escrow deposit in terms of a potential project, ODOE has 3 

reviewed a 1.5 MW QF project that costs around $2.4 million to construct. An ODOE 4 

loan, an Oregon Business Energy Tax Credit pass-through and tax-equity contribution 5 

based on federal tax credits is projected to provide the majority of the project funding 6 

while $100,000 to $200,000 is provided by the local land owners. This project is based on 7 

some added revenue from the Energy Trust. A 2% increase in project cost for an escrow 8 

default security account would be around $50,000.  This would be a significant amount 9 

for the property owners to raise.  A larger sum would likely make the project unworkable. 10 

Higher equipment prices are increasing the cost of generating projects.  As a result the 11 

Energy Trust is being asked to contribute more. I suspect the Energy Trust would not 12 

increase their contribution to a project just to cover a default security deposit. In this 13 

example, $50,000 represents roughly three months of projected average project power 14 

sales revenue. 15 

Q: HOW DO YOU RESPOND TO ISSUE 36, WHICH PROVIDES: 16 

 Cap on amount of default losses that can be recouped, pursuant to future QF 17 

contract payment reductions. 18 

A: ODOE believes a reasonable cap on the amount of losses that can be recouped by the 19 

utility for an individual event of default is the contract value of the contracted minimum 20 

power delivery during the default period.  21 

Q: DOES THIS CONCLUDE YOUR TESTIMONY? 22 

A: Yes. 23 
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 PHASE I COMPLIANCE FILING 1 

 TESTIMONY OF PHIL CARVER 2 

Q: PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS. 3 

A: My name is Philip H. Carver.  I am a Senior Policy Analyst with the Oregon Department 4 

of Energy.  My business address is 625 Marion St. N.E., Salem, Oregon 97301. 5 

Q: PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR EDUCATION AND 6 

EMPLOYMENT BACKGROUND 7 

A: I received a Ph.D. in utility and natural resource economics from the Johns Hopkins 8 

University in 1978.  I have worked for the Oregon Department of Energy (formerly the 9 

Oregon Office of Energy) continuously since 1980.  In that time, I have testified before 10 

the Oregon Public Utility Commission (OPUC) on economic, forecasting, planning and 11 

rate design issues in several dockets. 12 

Q: WHAT IS THE SUBJECT OF YOUR TESTIMONY IN THIS CASE? 13 

A: My testimony will discuss issue No.15, and other issues related to gas price forecasts for 14 

avoided cost determinations. 15 

Q: issue 15 provides: 16 

 15.  Are the natural gas price forecasts that Portland General Electric and 17 

PacifiCorp (PAC) used for determining avoided costs reasonable? [Staff, ICNU] 18 

 HOW DO YOU RESPOND TO ISSUE 15? 19 

A: The natural gas price forecasts the Portland General Electric and PacifiCorp (PAC) have 20 

used for determining avoided costs are not reasonable.  Even if they were reasonable at 21 

the time, natural gas prices have shifted significantly since July of 2005.  Much of the 22 

change occurred before August 30 so it is not related to damage to the Gulf Coast gas 23 
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infrastructure from hurricanes Katrina and Rita.  The graph (document “HHub 12 months 1 

11-14-05”) shows that for the 8 months before mid July, Henry Hub spot prices ranged 2 

between $8 and $6 per MMBtu.  Since August 1st , prices have ranged from $8 to $14.    3 

Annual average Henry Hub forward prices for 2006-to-2010 on the NYMEX on Nov. 14, 4 

2005 were $10.61, $9.35, $8.28, $7.54 and $7.01 respectively.  (See Attachment 1.)  5 

These values are widely different than the gas prices that PGE and PAC used for 2008-6 

to-2010, even accounting for the negative basis differentials for western gas hubs.   7 

 PGE’s avoided cost filing has nominal gas prices of $4.27 and $3.67 for Sumas, for 2009 8 

and 2010 respectively (Table 14).  These forecasts were inconsistent with actual 9 

NYMEX futures prices for Henry Hub on the day they were made.  Attachment 2 shows 10 

the  NYMEX download that PGE conducted on July 6, 2005.  This shows that annual 11 

average Henry Hub futures prices for 2009 and 2010 of $7.27 and $6.98 per MMBtu on 12 

that day.  The same page shows the PGE’s Sumas price forecasts for 2009 and 2010 of 13 

$4.27 and $3.67 per MMBtu.  These prices imply a negative basis differential for Sumas 14 

of $3.00 and $3.31.  These are ridiculous basis differentials.  Although large basis 15 

differentials can occur for a single month or even a year due to specific regional 16 

problems, such as the recent hurricanes, no reputable forecast would predict long-run 17 

Sumas-Henry Hub basis differential this large.  The Northwest Power and conservation 18 

Council (NWPCC) had negative basis differentials for Sumas that ranged from $0.51 to 19 

$0.69 for the Medium and High gas cases of its 5th Power Plan published in May of this 20 

year. 21 

 PGE and PacifiCorp might claim that their consultants’ forecasts are somehow better 22 

than using NYMEX futures prices.  While it is certainly possible that a single forecast 23 
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might outperform a single day’s the NYMEX futures values as a predictor, there is no 1 

reason to expect this over the long term.  For the last several years, these “expert” 2 

forecasts have been staggeringly wrong.  In contrast, note that over the 4 months from 3 

July to November, the NYMEX future price for 2010 moved up only $0.03 (from $6.98 4 

on July 6, 2005 to $7.01 on November 14, 2005).  NYMEX quotes on December 6 for 5 

2010 were about $0.20-$0.25 higher than on November 14.  This is excellent stable 6 

behavior for a long-term forecast during a period of strong short-term market 7 

fluctuations.  The 2010 market participants were not panicked by the recent short-term 8 

supply disruptions from Gulf Coast hurricanes.  This corresponds with economic 9 

fundamentals.  The residual impact of these 2005 short-term disruptions will likely be 10 

completely dissipated by 2010.   11 

  Although PacifiCorp’s forecasts are closer to reality, they also diverge from NYMEX 12 

prices.  The PAC filed avoided costs have Opal gas prices of $5.90 to $5.16 for 2008 to 13 

2010.  For the Medium and High NWPCC cases the Opal negative differentials from 14 

Henry Hub ranged from $0.66 to $0.94.  These are similar to the basis differentials used 15 

by PAC.  Applying the larger NWPCC differential ($0.94, 2000$) to the NYMEX 2010 16 

future price of $7.01 would yield an Opal 2010 price of $5.81 in 2010$ (escalating the 17 

$0.94 NWPPC Opal basis differential to 2010 at 2.5 percent inflation yields an Opal basis 18 

differential of $1.20 in 2010 dollars).  Although the difference between the NYMEX 19 

derived 2010 regional hub price and the price used in PacifiCorp’s avoided cost is not as 20 

dramatic as in the case of PGE, it is still significant and should be corrected for the 21 

compliance filing that follows this Phase I OPUC order.   22 
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 For example, the September 30, 2005 update to the publicly available forecast 1 

(Attachment 5) was substantially different from the PacifiCorp Henry Hub NYMEX 2 

2010 price.  PacifiCorp forecasted $6 per MMBtu for Henry Hub for 2010 when 3 

NYMEX had been around $7 since July.  4 

 Forward power markets are strongly affected by forward gas prices so the wholesale 5 

power prices used in the avoided costs need to be revised as well. 6 

Q: WHAT SHOULD THE COMMISSION TELL THE UTILITIES TO DO WHEN 7 

SUBMITTING NEW AVOIDED COSTS? 8 

A: The process of using actual forward prices to estimate wholesale power prices does not 9 

need adjustment.  The numbers just need to be updated to the latest forward electric 10 

prices.  For natural gas prices, utilities should use the NYMEX forward curves updated at 11 

the latest available date with Commission specified basis differentials for regional gas 12 

hubs versus Henry Hub.  13 

 All of the gas price forecasts used by utilities since 2001 have been wildly inaccurate, 14 

especially the Cambridge Energy Resource Associates (CERA) forecasts used by PGE.  15 

Forward prices on NYMEX represent real hedges that market participant can actually 16 

buy.  They are the average of market participants' expectations.  NYMEX prices, to the 17 

extent available, are a superior price forecast to numbers made up by consultants.  18 

NYMEX market participant subscribe to numerous forecasts and apply their own unique 19 

expertise and risk analysis.  These futures prices are now available through 2011.   20 

Q: WHAT BASIS DIFFERENTIAL FOR HUB PRICES SHOULD THE 21 

COMMISSION SPECIFY FOR THE NEXT COMPLIANCE FILING? 22 
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A:  The Commission should specify the High Case basis differentials from the NWPCC 5th 1 

Power Plan.  These would set Sumas, Opal and AECO hub prices below Henry Hub by 2 

$0.69, $0.94 and $0.78, respectively.  These are real 2000$ values and would be 3 

escalated at nominal inflation.  Note that a higher basis differential yields lower costs to 4 

customers than the Medium case differential. The High case differentials are justified 5 

because it is now clear that the NWPCC Medium case gas price forecast and the 6 

associated differentials are inconsistent with what we see in the futures markets.  The 7 

NWPCC plans to adjust their basis differentials in late 2006.  The avoided cost filings in 8 

2007 or 2008 could use these updated forecasts of basis differentials.  If utilities want to 9 

propose different fixed annual basis differentials than the NWPCC values or if they want 10 

to propose fixed differentials that vary by month, ODOE is open to further discussions.  11 

In any case, the Commission should require that the latest Henry Hub NYMEX values be 12 

used and that regional hub prices be based on fixed Commission set basis differential for 13 

Oregon avoided cost filings.   14 

Q:  WHAT ABOUT HENRY HUB GAS PRICES BEYOND 2010, THE FARTHEST 15 

FORWARD PRICE ON NYMEX? 16 

A:  Gas prices would just be escalated at nominal inflation.  Five years out is far enough to 17 

eliminate any short-term price fluctuations.  Any adjustment beyond nominal inflation 18 

would be wildly speculative.   19 

 Flat real prices of around $7 after 2011 are a reasonable base for long-term fixed cost 20 

avoided cost contracts.  This would correspond to a light-sweet crude (WTI) price of 21 

roughly $50 per barrel, when Henry Hub gas trades a dollar or two per MMBtu below oil, 22 

as has been typical until the disruption by recent hurricanes.  Long term, world crude oil 23 
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prices will drive delivered U.S. Liquefied Natural Gas (LNG) prices.  There is wide 1 

substitutability between natural gas and oil in world markets and exporting gas countries 2 

can unilaterally alter contract prices.  Fixed price LNG contracts, even if available, will 3 

offer little certainty.  Owners of gas liquefaction facilities cannot walk away when 4 

exporting counties abrogate their contracts.  Delivered LNG prices are the incremental 5 

U.S. source and thus will drive U.S. natural gas prices.   6 

 There is huge uncertainty on natural gas and oil prices as we approach the year of world 7 

peak production of light crude oil, which may occur in a couple of years.  Even the 8 

optimists (e.g., CERA) see the peak as no more that a couple of decades away.  See R. L. 9 

Hirsch “The Inevitable Peaking of world Oil Production” from the October 2005 issue of 10 

the Atlantic Council Bulletin (Attachment 3).  When (not if) world oil production peaks, 11 

world oil prices will likely spike to $100 a barrel or above.  This is because the 12 

investments to bring oil prices down to the $50 level will take decades to complete, and 13 

will not begin until after prices spike.  Even before oil reservoirs dictate declining 14 

production, a disruption in a major oil exporting country could drive the oil price to $100 15 

a barrel.  The corresponding natural gas price would be about $14 per MMBtu.  These 16 

risks are real and balance the optimistic forecasts of many consultants.   17 

 As examples of the problems of allowing utilities to pick consultants as a way to pick 18 

their forecast, PGE and PacifCorp used consultants with forecasts below NYMEX futures 19 

prices.  While these forecasts of oil and natural gas prices are possible, they are not 20 

likely.  See Ron Cooke “Oil Depletion? It's All In The Assumptions” (August 2005) 21 

(Attachment 4).   22 
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 The use of a Henry Hub price of $7 per MMBtu gas (2010$) for the years after 2010 1 

represents a responsible middle ground between the optimists and the pessimists on 2 

world energy prices.  Given the risks of rapidly escalating energy prices if world oil 3 

production peaks, locking in this price now from standard QF contracts represents a very 4 

good deal for utility customers.      5 

Q: HOW DO YOU RESPOND TO ISSUE 16: 6 

  16: What are the appropriate natural gas hubs? [ICNU] 7 

A:  The two hubs used by PGE (Sumas and AECO) and the Opal Hub for PAC are 8 

acceptable for the updated filing.  9 

Q: HOW DO YOU RESPOND TO ISSUE 17: 10 

 17. Are the forward price projections that Portland General Electric and PacifiCorp 11 

used to determine the on-peak and off-peak avoided costs during their projected 12 

resource sufficiency periods reasonable? [Staff] 13 

A:  Yes, as long as they are updated and refiled. 14 

Q: DOES ODOE HAVE ANY COMMENT ON THE ISSUES RELATED TO THE 15 

RESOURCE SUFFICIENCY/DEFICIENCY PERIOD? 16 

A:  No. 17 

Q: DOES THIS CONCLUDE YOUR TESTIMONY? 18 

A:  Yes. 19 
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